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RULE  IV. 

On  such  motion,  there  shall  be  presented  the  certificate  of  the 
Clerk  below,  under  the  seal  of  the  Court,  certifying  the  amount  or 
character  of  the  judgment,  the  date  of  its  rendition,  the  fact  and 
date  of  the  filing  of  the  notice  of  appeal,  together  with  the  fact  and 
date  of  service  thereof  on  the  adverse  party,  and  the  character  of 
the  evidence  by  which  said  service  appears,  the  fact  and  date  of  the 
filing  the  undertaking  on  appeal,  and  that  the  same  is  in  due  form  ; 
the  fact  and  time  of  the  settlement  of  the  statement,  if  there  be  one  ; 
and  also,  that  the  appellant  has  received  a  duly  certified  transcript 
or  that  he  has  not  requested  tlie  Clerk  to  certify  to  a  correct  tran- 
script of  the  record ;  or,  if  he  has  made  such  request,  that  he  has 
not  paid  the  fees  therefor,  if  the  same  have  been  demanded. 

RULE  V. 

All  transcripts  of  records  hereafter  sent  to  this  Court  shall  be  on 
paper  of  uniform  size,  according  to  a  sample  to  be' furnished  by  the 
Clerk  of  the  Court,  with  a  blank  margin  one  and  half  inches  wide 
at  the  top,  bottom,  and  side  of  ea<;h  page  ;  and  the  pleadings,  pro- 
ceedings, and  statement  shall  be  chronologically  arranged.  The 
pages  of  the  transcript  shall  bo  numbered,  and  shall  be  written  only 
upon  one  side  of  the  leaves.  Each  transcript  shall  be  prefaced  with 
an  alphabetical  index  to  its  contents,  specifying  the  page  of  each 
separate  paper,  order,  or  proceeding,  and  of  the  testimony  of  each 
witness,  and  shall  have,  at  least,  one  blank  or  fly-sheet  cover. 

Marginal  notes  of  each  separate  paper,  order,  or  proceediilg,  and 
of  the  testimony  of  each  witness,  shall  be  made  throughout  the 
transcript. 

The  transcript  shall  be  fastened  together  on  the  left  side  of  the 
pages,  by  ribbon  or  tape,  so  that  the  same  may  be  secured,  and 
every  part  conveniently  read. 

The  transcript  shall  be  written  in  a  fair,  legible  hand,  and  each 
paper  or  order  shall  be  separately  inserted. 

RULE  VI. 

No  record  which  fails  to  conform  to  these  rules  shall  be  received 
or  JBJed  bj  the  Clerk  of  the  Court. 
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RULE  VII. 

For  the  purpose  of  correcting  any  error  or  defect  in  the  tran- 
script from  the  Court  below,  either  party  may  suggest  the  same,  in 
writing,  to  this  Court,  and  upon  good  cause  shown,  obtain  an  order 
that  the  proper  clerk  certify  to  the  whole  or  part  of  the  record, 
as  may  be  required.  If  the  attorney  of  the  adverse  party  be 
absent,  or  the  fact  of  the  alleged  error  or  defect  be  disputed,  the 
suggestion  must  be  accompanied  by  an  affidavit  showing  the  ex- 
istence of  the  error  or  defect  alleged. 

RULE  Vlil. 

Exceptions  to  the  transcript,  statement,  the  undertaking  on  ap- 
peal, notice  of  appeal,  or  to  its  service  or  proof  of  service,  or  any 
technical  objection  to  the  record  affecting  the  right  of  the  appellant 
to  be  heard  on  the  points  of  error  assigned,  must  be  taken  at  the 
first  term  after  the  transcript  is  filed,  and  must  be  noted  in  writing 
and  filed  at  least  one  day  before  the  argument,  or  they  will  not 
be  regarded.  In  such  cases,  the  objection  must  be  presented  to 
the  Court  before  the  argument  on  its  merits. 

RULE  IX. 

Upon  the  death  or  other  disability  of  a  party  pending  an  appeal, 
his  representative  shall  be  substituted  in  the  suit  by  suggestion,  in 
writing,  to  the  Court  on  the  part  of  such  representative  or  any 
party  on  the  record.  Upon  the  entry  of  such  suggestion,  an  order 
of  substitution  shall  be  made,  and  the  cause  shall  proceed  as  in 
other  cases. 

RULE  X. 

The  calendar  of  each  term  shall  consist  only  of  those  causes  in 
which  the  transcript  shall  have  been  filed  on  or  before  the  first  day 
of  the  term,  unless  by  written  consent  of  the  parties ;  provided, 
that  all  cases  in  which  the  appeal  is  perfected,  and  the  statement 
settled,  as  provided  in  Rule  U,  and  the  transcript  is  not  filed  before 
the  first  day  of  the  term,  may  be  placed  on  the  calendar,  on  motion 
of  the  respondent,  upon  the  filing  of  the  transcript. 
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RULE  XI. 

Causes  from  the  same  Judicial  District  shall  be  placed  together, 
and  all  the  causes  shall  be  set  on  the  calendar  in  the  order  of  the 
several  districts,  commencing  with  the  first,  except  that  causes  in 
which  the  people  of  the  State  are  a  party  shall  be  placed  at  the 
head  of  the  calendar. 

RULE  XII. 

At  least  three  days  before  the  argument,  the  appellant  shall 
furnish  to  the  respondent  a  copy  of  his  points  and  citation  of 
authorities;  and  within  two  days  thereafter,  the  nespondent  shall 
furnish  to  the  appellant  a  copy  of  his  points  and  citation  of  authori- 
ties, and  each  shall  file  with  the  Clerk  a  copy  of  his  own  for  each 
of  the  Justices  of  the  Court,  or  may  one  day  before  the  argument 
file  the  same  with  the  Clerk,  who  shall  make  such  copies,  and  may 
tax  his  fees  for  the  same  in  his  bill  of  costs. 

RULE  xm. 

No  more  than  two  counsel  on  a  sido  will  be  heard  upon  the 
argument,  except  by  special  permission  of  the  Court ;  but  each 
defendant  who  has  appeared  separately  in  the  Court  below  may 
be  heard  through  his  own  counsel.  The  counsel  for  the  appellant 
shall  be  entitled  to  open  and  close  the  argument.       ' 

RULE  XIV. 

All  opinions  delivered  by  the  Court,  after  having  been  finally 
corrected,  shall  be  recorded  by  the  Clerk. 

RULE  XV. 

AH  motions  for  a  rehearing  shall  be  upon  petition  in  writing,  pre- 
sented within  ten  days  after  the  final  judgment  is  rendered,  or 
order  made  by  the  Court,  and  publication  of  its  opinion  and  decis- 
ion, and  no  argument  will  be  heard  thereon.  No  remittitur  or 
mandate  to  the  Court  below  shall  be  issued  until  the  expiration  of 
the  ten  days  herein  provided,  and  decision  upon  the  petition,  unless 
upon  good  cause  shown,  and  upon  notice  to  the  other  party,  or  by 
wntten  consent  of  the  parties,  filed  with  the  Clerk. 
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RULE  XVI. 

Where  a  judgment  is  reversed  or  modified,  a  certified  copy  of  the 
opinion  in  the  case  shall  be  transmitted,  with  the  remittitur,  to  the 
Court  below. 

RULE  XVII. 

No  paper  shall  .be  taken  from  the  court-room  or  Clerk's  office, 
except  by  order  of  the  Court,  or  of  one  of  the  Justices.  No 
order  will  be  made  for  leave  to  withdraw  a  transcript  for  examina- 
tion, except  upon  written  consent  to.be  filed  with  the  Clerk. 

RULE  xvm. 

No  writ  of  error  or  certiorari  shall  be  issued,  except  upon  order 
of  the  Court,  upon  petition,  showing  a  proper  case  for  issuing  the 
same. 

RULE  XIX. 

Where  a  writ  of  error  is  issued,  upon  filing  the  same  and  a  suffi- 
cient  bond  or  undertaking  with  the  Clerk  of  the  Court  below,  and 
upon  giving  notice  thereof  to  the  opposite  party  or  his  attorney,  and 
to  the  Sheriff,  it  shall  operate  as  a  supersedeas.  The  bond  or 
undertaking  shall  be  substantially  the  same  as  required  in  cases,  on 
appeal. 

RULE  XX. 

The  writ  of  error  shall  be  returnable  within  thirty  days,  unless 
otherwise  specially  directed. 

RULE  XXI. 

The  rules  and  practice  of  this  Court  respecting  appeals  shall 
apply,  so  far  as  the  same  may  be  applicable,  to  proceedings  upon  a 
writ  of  error. 

RULE  xxn. 

The  writ  shall  not  be  allowed  after  the  lapse  of  one  year  from 
the  date  of  the  judgment,  order,  or  decree,  which  is  sought  to  be 
reviewed,  except  under  special  circumstances. 
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RULE  xxin. 

Appeals  from  orders  granting  or  denying  a  change  of  venue,  or 
any  other  interlocutory  order  made  before  trial,  will  be  heard  at 
any  regular  or  adjourned  term,  upon  three  days'  notice  being 
^ven  by  either  appellant  or  respondent,  when  the  parties  live 
within  twenty  miles  of  Carson.  When  the  party  served  resides 
more  than  twenty  miles  from  Carson,  an  additional  day's  notice 
will  be  required  for  each  forty  miles,  or  fraction  of  forty  nules, 
from  Carson. 
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APRIL   TERM.    1871. 


GUY  THORPE  ».  JERRY  SCHOOLING. 

Statk  Stamp  Duties.  The  schedule  of  stamp  duties  adopted  in  1871  as  part 
of  the  ameDdment  to  Section  126  of  the  general  revenue  act  (Stats.  1871,  142) 
supersedes  and  abrogates  all  others,  and  is  the  only  one  in  force. 

Repeal  of  Stamp  Dutt  Schedule  of  1866.  The  schedule  of  stamp  duUes 
contained  in  the  Act  of  1866,  (Stats.  1866,  177)  was  entirely  repealed  by  the 
operation  of  the  new  Act  of  1871,  (Stats.  1871,  142)  though  not  expressly  re- 
ferred to  therein. 

Coxstruction  of  Statutes — Legislative  Intent.  The  intention  of  the  legis- 
lature controls  the  courts,  not  only  in  the  construction  of  an  act,  but  also  in 
determining  whether  a  former  law  is  repealed  or  not ;  and  when  such  intention 
is  manifest  it  is  to  be  carried  out,  no  matter  how  awkwardly  expressed  or  indi- 
cated. 

Repeal  of  Statute  bt  Revision  of  Subject  Matter.  A  new  statute,  revis- 
ing the  whole  subject  matter  of  a  former  law,  repeals  it,  though  containing  no 
express  words  to  that  effect. 

No  Stamps  to  Bank  Checks.  State  stamp  duties  on  bank  checks  were  abro- 
gated by  operation  of  the  Act  of  March  4th,  1871. 

This  was  an  application  to  the  Supreme  Court  for  a  writ  of  man- 
damus requiring  SchooUng,  as  treasurer  of  state,  to  furnish,  on 
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Thorpe  v.  Schooling. 

tender  of  the  price,  'six  stamped  bank  checks,  issued  under  the 
state  revenue  Act  of  1865,  and  in  accordance  with  the  schedule 
of  stamp  duties  therein  contained,  as  amended  in  1866.  The 
Treasurer  declined  and  refused  to  furnish,  on  the  ground  that  the 
Act  of  March  4th,  1871,  (Stats.  1871, 142)  amending  the  revenue 
laws,  repealed  that  portion  of  them  which  had  required  the  sale  or 
affixing  of  a  state  revenue  stamp  to  a  bank  check. 

A.  C.  Ellis,  for  Relator. 

L.  A.  Buckner,  Attorney  General,  for  Defendant. 

By  the  Court,  Lewis,  C.  J. : 

The  question  to  be  determined  in  this  case  is,  whether  an  amend- 
ment of  certain  sections  of  the  revenue  Act  of  1865,  and  the  adop-  .. 
lion  of  a  new  schedule  of  stamp  duties,  operate  as  a  repeal  of  the 
old  schedule ;  or  whether  both  are  to  be  upheld,  so  far  as  they  do 
not  directly  conflict  with  each  other.  The  question  is  raised  by 
this  state  of  facts :  In  the  year  1865,  the  legislature  enacted  a 
general  revenue  law,  among  the  various  divisions  of  which  was  one 
entitled  ^'  Stamp  Tax,"  the  first  section  of  which  was  Section  126 
of  the  act,  and  reads  thus :  '^  On  and  after  the  first  Monday  of  May, 
in  the  year  of  our  Lord  one  thousand  eight  hundred  and  sixty-five, 
there  shall  be  levied,  collected,  and  paid,  in  gold  coin  of  the  United 
States,  or  in  foreign  coin,  at  the  valuation  fixed  by  the  laws  of  the 
United  States,  for  and  in  respect  of  the  several  instruments,  mat- 
ters and  things  mentioned  and  described  in  the  schedule  hereunto 
annexed,  or  for  and  in  respect  of  the  vellum,  parchment,  or  paper 
upon  which  such  instrument,  matters  or  things,  or  any  of  them,  shall 
be  written  or  printed,  by  any  person  or  persons,  or  party  who  shall 
make,  sign,  or  issue  the  same,  or  for  whose  use  or  benefit  the  same 
shall  be  made,  signed  or  issued,  the  several  duties  or  sums  of  money 
set  down  in  figures  against  the  same,  respectively,  or  otherwise 
specified  or  set  forth  in  said  schedule." 

Following  Section  189  of  the  act,  (which  is  the  last  section  touch- 
ing stamp  duties)  comes  a  division  entitled  '^Schedule  Stamp 
Duty."  Li  the  year  1866,  Uiis  last  section  was  amended;  and 
with  it,  as  if  it  were  a  part  of  that  section,  the  schedule  was  also 
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amended  in  some  particulars.  In  the  present  year  (a.d.  1871) 
the  legislature  amended  several  sections  of  the  general  law  of  1865 
— among  others,  Section  126,  above  quoted — making,  however,  no 
material  alteration,  except  that  a  new  schedule  of  stamp  duties  is 
attached  to  and  made  a  part  of  it.  In  this  last  act,  no  reference 
whatever  is  made  to  the  schedule  which  had  been  adopted  appar- 
ently as  a  part  of  Section  139  by  the  amendments  of  1866.  The 
schedule  last  adopted  is  substantially  like  that  of  1866.  Some  few 
matters  formerly  requiring  stamps  are  omitted,  and  the  arrange- 
ment is  somewhat  different.  However,  on  the  whole  there  is  but 
little  change. 

The  question  thus  presents  itself,  whether  the  schedule  last  adopted 
and  made  a  part  of  Section  126  supersedes  that  of  1866,  or  whether 
both  are  to  be  maintained  so  far  as  they  do  not  conflict. 

Our  conclusion  is,  that  the  last  schedule  abrogates  all  others,  and 
is  the  only  one  now  in  force.  We  are  conducted  to  this  result  in 
this  wise :  The  intention  of  the  legislature  controls  the  courts,  not 
only  in  the  construction  of  an  act,  but  also  in  determining  whether 
a  former  law  is  repealed  or  not.  Whatever  that  body  manifestly 
intended  is  to  be  received  by  the  courts  as  having  been  done  by  it, 
provided  it  has  in  some  manner,  no  matter  how  awkwardly,  indi- 
cated or  expressed  that  intention. 

If  therefore,  it  be  clearly  apparent  that  it  intended  to  abrogate 
a  former  law,  no  matter  whether  that  intimation  be  expressly  stated 
or  not,  it  must  be  carried  out.  This  is  in  no  manner  adverse  to 
the  rule  always  acted  on,  that  the  later  statute  does  not  by  impli- 
cation repeal  a  former  touching  the  same  subject  matter,  where 
they  can  both  be  supported.  If  there  be  a  repugnancy  between 
them  so  that  both  cannot  be  enforced,  it  is  presumed  the  legis- 
lature intended  that  the  last  act  should  prevail,  that  being  the  last 
expression  of  its  will;  and  that  by  passing  an  act  altogether  re- 
pugnant to  one  already  existing,  it  intended  to  repeal  the  former. 
So  it  is  the  intention  of  the  legislature  which  controls  in  such 
cases,  the  repugnancy  being  the  means  only  whereby  it  is  ascer- 
tained. But  the  intention  ascertained  by  any  other  means  is 
equally  cogent  in  controlling  the  courts.  True,  repeals  by  impli- 
cation are  not  favored ;  and  if  it  be  not  perfectly  manifest,  either  by 
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irreconcilable  repugnancy,  or  by  some  other  means  equally  indi- 
cating the  le^lative  intention  to  abrogate  a  former  law,  both  must 
be  maint^ed.  The  intention,  if  perfectly  clear,  however,  must 
control,  however  it  may  be  expressed  or  manifested.  It  is  upoa 
this  principle,  evidently,  that  it  is  held  that  a  statute  re%dsing  the 
whole  subject  matter  of  a  former  law  repeals  it.  So  it  was  held  ia 
the  case  of  Bartlett  et  ah.  v.  King^  Executory  12  Mass.  537. 
In  that  case,  an  exceedingly  useful  statute,  passed  in  1754,  con- 
cerning donations  and  bequests  to  pious  and  charitable  uses,  was 
held  repealed  by  an  act  passed  in  1785  upon  the  same  subject 
matter;  wluch,  however,* omitted  to  reenact  some  of  its  provisions. 
"  A  subsequent  statute,"  said  Dewey,  J.,  "  revising  the  whole  sub- 
ject matter  of  a  former  one,  and  evidently  intended  as  a  substitute 
for  it,  although  it  contains  no  express  words  to  that  effect,  must,  on 
the  principles  of  law,  as  well  as  in  reason  and  common  sense, 
operate  to  repeal  the  former." 

Can  there  be  any  doubt  whatever,  upon  an  inspection  of  the  laws 
under  consideration,  that  the  legislature  of  Nevada  intended  to 
abrogate  all  former  schedules,  and  to  make  that  adopted  by  it  in 
1871  the  only  one  thereafter  to  be  in  force  ?  Clearly  not.  Here 
the  whole  subject  matter  of  the  former  schedules  is  legislated  upon 
in  that  adopted  in  1871.  And  furthermore,  can  it  be  supposed 
that  the  legislature  intended  to  have  two  schedules  of  stamp  duties 
in  the  same  act,  one  embracing  nearly  everything  embodied  in 
the  other  ?  We  cannot  persuade  ourselves  that  anything  so  mani- 
festly useless  and  absurd  was  intended;  and  if  not,  then  it  must 
be  held  that  the  last  schedule  was  intended  to  abrogate  or  take  the 
place  of  all  former  ones. 

Again,  Section  126  is  the  only  provision  of  law  that  we  have 
been  able  to  find  which  directly  imposes  the  stamp  duties  enumer- 
ated in  the  schedule.  But  that  section,  as  amended  in  1871, 
only  imposes  such  duties  upon  the  several  instruments,  matters  and 
things  mentioned  and  described  in  the  schedule  thereunto  annexed ; 
and  then  follows  the  schedule  as  amended,  forming  a  part  of  the 
section  itself.  Now,  what  is  more  obvious  than  that  stamp  duties 
are  imposed  only  on  the  instruments  mentioned  in  the  schedule 
attached  to  or  made  a  part  of  that  section  ?     Only  one  schedule  is 
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mentioned — the  word  is  not  employed  in  the  plural  number.  The 
question  then  arises,  which  schedule  is  referred  to;  that  of  1866, 
or  the  one  adopted  as  amended  in  1871?  Unquestionably,  the 
latter.  If  so,  then  there  is  no  law  whatever  imix)sing  stamp  duties 
on  any  instruments  except  those  mentioned  in  the  latter  schedule. 

We  are  satisfied  the  legislature  intended  that  the  schedule  last 
adopted  should  supersede  all  previous  ones.  Upon  well  settled 
rules  of  construction,  therefore,  that  intention  must  prevail,  and 
control  the  courts. 

The  writ  must  be  denied.     It  is  so  ordered. 

Oarber,  J.,  did  not  participate  in  the  foregoing  decision. 


WILLIAM  D.  TORREYSON  v.  THE  BOARD  OF  EXAMIN- 
ERS OF  THE  STATE  OF  NEVADA. 

Claims  for  Outstanding  State  Capitol  Indxbtkdness.  Where  a  claim  was 
duly  presented  under  the  Act  of  1871,  providing  for  payment  of  outstanding 
indebtedness  incurred  in  constructing  the  state  capitol,  (Stats.  1871,  154): 
Hdd^  that  the  State  Examiners  could  not  be  required  to  examine  or  pass  upon 
such  claim  until  the  completion  and  acceptance  of  the  capitol. 

Construction  or  Statutes  Relating  to  Indebtedness  fob  State  Capitol.  The 
Act  of  1871  relating  to  outstanding  indebtedness  for  construction  of  the  state 
capitol,  (Stats.  1871,  154)  must  be  read  in  connection  with  the  Act  of  1869, 
providing  for  its  erection,  (Stats.  1869,  73) ;  and  taking  the  two  together,  as  no 
claim  could  be  allowed  or  warrant  drawn  upon  the  $100,000  fund  until  comple- 
tion and  acceptance  of  the  capitol,  so  also  no  indebtedness  could  be  incurred. 

Statutory  Construction — Title  of  Act.  The  title  of  a  statute  may  be  consid- 
ered for  the  purposes  of  construction,  and  especially  so  when  the  title  is  refer- 
red to  in  the  body  of  the  act. 

All  Parts  of  Statutes  to  be  Oiven  Effect  if  Possible.  No  part  of  a  statute 
should  be  rendered  nugatory,  nor  any  language  be  turned  to  mere  surplusage, 
if  such  consequences  can  properly  be  avoided. 

Application  to  the  Supreme  Court  for  a  writ  of  mandamus  to 
compel  the  State  Board  of  Examiners  to  take  action  upon  a  claim 
presented  by  relator  Torreyson.  The  affidavit  set  forth  that 
relator's  claim  was  a  bona  fide  one  of  $901.34  against  Peter  Cav- 
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anaugh,  for  labor  and  material  performed  and  used  in  the  construc- 
tion of  the  state  capitol ;  that  the  appropriation  of  $100,000  made 
by  the  Act  of  February  23d,  1869,  for  the  erection  of  the  capitol 
had  been  fully  exhausted  ;  that  relator  had  presented  the  claim  to 
the  board  in  accordance  with  the  provisions  of  the  Act  of  March  6th, 
1871,  referred  to  in  the  opinion  ;  that  the  board  refused  to  act  upon 
it  for  the  reason  that  the  capitol  building  was  not  completed  and 
had  not  been  accepted ;  and  praying  for  a  writ  commanding  the 
board  to  take  action. 

The  board  in  its  response  set  forth  that  the  appropriation  of 
$100,000  had  not  been  allowed  by  it ;  that  ufltil  such  allowance  no 
jurisdiction  vested  in  it  to  hear  and  determine  the  alleged  claim 
of  relator ;  that  it  had  not  satisfied  itself  that  all  the  moneys  paid 
from  the  state  treasury  to  Peter  Cavanaugh,  or  others  for  him,  for 
the  construction  of  the  capitol,  had  been  actually  used  in  such  con- 
struction, and  that  such  determination  by  it  was  a  condition  prece- 
dent to  its  action  upm  claims  presented  under  the  Act  of  1871. 

A.  0.  Ellis  and  R.  M,  Clarke^  for  Relator. 

L.  A.  BuckneVy  Attorney  General,  for  Defendants. 

By  the  Court,  Whitman  J. : 

At  the  session  of  1869,  the  legislature  of  the  State  of  Nevada 
passed  an  act  entitled  "  An  Act  to  provide  for  the  erection  of  a 
state  capitol  at  Carson  City."  In  this  Act  are  Sections  3  and 
10,  as  follows : 

"  Section  3.  The  entire  cost  of  said  building  when  completed, 
(excluding  the  material  furnished,  as  provided  in  Section  2  of 
this  act)  shall  not  exceed  one  hundred  thousand  dollars." 

"  Section  10.  In  letting  contracts  said  Board  shall  not  obligate 
the  state  to  pay,  nor  shall  the  Board  of  State  Examiners  allow, 
to  any  contractor,  at  any  time  prior  to  the  completion  of  his  con- 
tract and  its  acceptance  by  said  Board,  more  than  seventy-five 
per  cent,  of  the  value  of  materials  then  furnished,  or  work  then 
done ;  and  upon  completion  and  acceptance  said  Board  of  Com- 
missioners may  agree  to  pay,  and  said  Board  of  Examiners  may 
aSiow,  the  balance  due  on  said  contract." 
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At  the  session  of  1871,  an  act  was  passed,  entitled  "  An  Act 
to  provide  for  the  payment  of  outstanding  and  unsatisfied  claims 
for  labor  performed,  money  or  material  furnished,  sendees  rendered, 
and  necessary  expenses  incurred  in  and  about  the  construction  and 
completion  of  the  state  capitol  at  Carson  City,"  in  which  are  Sec- 
tions 2,  3  and  4,  as  follows : 

**  Section  2.  Any  person  having  an  unsatisfied  bona  fide 
claim  agiunst  Peter  Cavanaugh  for  labor  actually  performed, 
money  or  material  actually  furnished,  services  rendered,  or  ex- 
penses necessarily  incurred  for  and  actually  used  in  the  construc- 
tion or  completion  of  the  state  capitol  at  Carson,  which  claim  has 
not  been  paid  or  secured,  either  in  whole  or  in  part,  by  warrants 
or  orders  for -warrants,  upon  the  treasury,  shall  present  the  same 
to  the  State  Board  of  Examiners,  within  thirty  days  after  the 
passage  of  this  act,  itemkcd  and  duly  verified,  for  their  action 
as  provided  by  law.         ♦****♦* 

*'  Section  3.  K,  upon  examination,  the  Board  of  Examiners  are 
satisfied  that  the  labor  was  actually  performed  or  the  material  ac- 
tually furnished,  or  the  expenses  necessarily  incurred  in  the  con- 
struction of  said  state  capitol,  and  that  all  the  money  heretofore 
paid  from  the  state  treasury  to  said  Cavanaugh,  or  others,  for  the 
construction  of  said  state  capitol,  has  been  actually  used  for  that 
purpose,  and  that  no  part  of  the  claim  has  been  paid,  or  secured  te 
be  paid,  they  shall  allow  the  same,  or  so  much  thereof  as  they  shall 
deem  proper  and  just ;  and  certify  the  claim  with  their  approval  to» 
the  controller  of  state,  who  shall  thereupon  draw  his  warrant  upoQ 
the  state  treasurer  for  the  amount  so  allowed,  in  favor  of  the  party 
owning  or  holding  such  claim." 

"  Section  4.  No  claim  shall  be  allowed  by  the  Board  of  Examiners 
against  the  fund  created  by  this  act,  nor  shall  the  Controller  draw 
any  warrant  against  the  same,  until  the  appropriation  of  one  hundred 
thousand  dollars,  created  by  Act  of  February  23d,  1869,  entitled 
*  An  Act  to  provide  for  the  erection  of  a  state  capitol  at  Carson 
City,'  shall  have  been  fully  exhausted  by  indebtedness  incurred, 
claims  allowed,  or  warrants  drawn  against  the  same." 

The  applicant  brings  himself  under  the  requirements  of  Section 
2,  just  quoted ;  and  complains  that  the  defendants  tqi&b^  \a  ^^- 
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amine  or  pass  upon  his  claim,  for  the  reason  that  the  capitol  is  not 
completed;  and  therefore  they  cannot  legally  act.  The  fact  ol 
non-completion  is  admitted.  Does  the  conclusion  attained  by  the 
Board  of  Examiners  logically  follow  V 

The  two  acts  are  to  be  construed  together,  and  therefrom  the 
intention  of  the  legislature  is  to  be  sought.  Turning  first  to  the 
literal  language,  it  would  seem  that  the  conclusit»n  is  correct.  No 
claim  can  be  examined  or  allowed  under  the  Act  of  1871,  until  the 
sum  of  one  hundred  thousand  dollars  is  fully  exhausted, "'  by  in- 
debtedness incurred,  claims  allowed,  or  warrants  drawn  against  the 


same." 


It  is  admitted,  that  no  claim  could  be  allowed  or  warrant  drawn 
against  the  fund  named,  until  the  completion  and  acceptance  of  the 
capitol ;  but  it  is  urged  that  indebtedness  may,  and  necessarily 
must,  be  incurred  against  the  same  ;  and  that  when  the  sum  oi 
seventy-five  thousand  dollars  has  been  allowed  or  drawn,  as  is  the 
case,  it  is  conclusively  shown  that  an  indebtedness  to  the  whole 
amount  of  one  hundred  thousand  dollars  has  been  incurred.  If  the 
language  of  the  two  acts  does  not  clearly  express  the  intention  oi 
the  legislature  adversely  to  this  proposition,  of  which  there  would 
seem  to  be  no  doubt,  the  application  of  some  other  rules  of  con- 
struction to  the  Act  of  1871  makes  the  matter  certain. 

The  title  of  a  statute  may  be  considered  for  purpose  of  construc- 
tion. Ex  industria,  this  act,  Section  1,  declares:  "For  the 
purposes  recited  in  the  title  of  this  act,  there  shall  be  levied,"  &c. 
These  purposes,  so  recited,  are  to  pay  for  the  "  construction  and 
completion  of  the  state  capitol." 

Again,  no  part  of  a  statute  should  be  rendered  nugatory,  nor  any 
language  turned  to  mere  surplusage,  if  such  consequences  can 
properly  be  avoided.  The  admission,  or  without  that,  the  natural 
consequence  of  the  construction  claimed  by  applicant,  produces 
such  result,  as  to  the  words  "  claim  allowed  or  warrant  drawn,"  of 
Section  4 ;  as  no  such  action  can  be  had  until  completion  and 
acceptance  of  the  capitol.  Here,  then,  in  that  section,  are  three 
disjunctive  propositions;  the  incurrence  of  an  indebtedness,  the 
allowance  of  claims,  the  drawing  of  warrants,  referring  equally  to 
ODO  common  subject,  of  which  two  must  fall,  and  the  other  stand,  if 
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the  applicant  be  correct.  The  more  natural  conclusion  is  that  all 
must  stand ;  and  that,  as  no  claim  could  be  allowed,  or  warrant 
drawn,  upon  the  one  hundred  thousand  dollar  fund  until  completion 
^^d  acceptance  of  the  capitol,  so  also  no  indebtedness  could  be  in- 
curred. Such  is  evidently  the  meaning  and  intention  of  the  statutes 
Cited  ;  and  that  being  the  case,  the  Board  of  Examiners  properly 
refused  to  consider  the  claim  of  applicant,  and  the  writ  must  be 

■*^t   is  80  ordered. 


LE^WlS  HESS,  Respondent,  v.  CHARLES  W.  PEGG,  et  ah.. 

Appellants. 


OE  CocwTY  Seat  Act  Constitutional.    The  Act  of  February  17th,  1871, 
"^xing  the  county  seat  of  Washoe  County  at  Reno,  (Stats.   1871,  59)  is  not 
^>bnoxious  to  the  constHutional  provision  against  special  and  local  legislation. 
1  Art.  IV,  Sec.  21.) 

^^"Xtiuctiox  of  Borrowed  Clauses  of  Constitution.     Where  a  constitutional 
l:)rovi3ion  has  been  borrowed  from  another  state,  after  its  meaning  has  been 
«J  ndicially  determined  by  such  state,  the  construction  so  put  upon  it  is  deemed 
^ulopted  with  the  language. 

*-**C2iAL  Inquiry  as  to  Special  and  Local  Legislation.  As  the  legislature 
^3a8  do  authority  to  enact  a  local  or  special  law  when  a  general  one  can  be 
'Wade  applicable,  it  i.*t  competent  for  the  courts,  in  case  of  a  special  or  loca  lact 
'K>ropcrly  presented  to  them,  to  inquire  whether  or  not  a  general  law  could  have 
^)een  made  applicable. 

tucTioN  OF  Article  IV,  Section  21,  of  Constitution.  It  appearing  that 
^be  constitutional  provision  against  special  and  local  legislation  was  borrowed 
^rom  Indiana,  and  that  previous  thereto  the  Indiana  courts  had  decided  that 
^  Bpecial  or  local  law  could  not  be  enacted  when  a  general  one  could  be  made 
Applicable,  and  that  a  gcderal  law  could  be  made  applicable  to  the  subject  of 
^e  removal  of  county  seats  :  Heldy  that  the  construction  of  the  Indiana  courts 
^  to  the  meaning  of  the  provision  was  adopted,  but  not  their  application  of  it 
^  the  subject  of  county  seats. 

^^  AS  TO  When  Special  Legislation  is  Proper.  The  decision  as  to 
^bether  a  special  or  local  law  can  be  passed,  or  in  other  words,  whether  or 
^ot  a  general  law  can  be  made  applicable,  is  primarily  in  the  legislature  ;  and 
'^  decision,  though  subject  to  review  by  the  courts,  will  be  presumptively 
'^rrcct 

ICmON    WHIRB     BOTH     GkNERAL    AND    SPECIAL    STATUTES.        Where,  DOtwith- 

^tmding  the  existence  of  a  general  statute  in  relation  to  the  removal  of  county 
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scats,  the  legislature  passed  a  special  act  in  reference  to  the  removal  of  a 
particular  county  scat :  ffeld^  that  the  presumption  was  that  the  general  act 
was  not  and  could  not  be  made  applicable. 

Lboislatite  Power  oyer  Counties  and  County  Seats.  The  legislature  has 
full  and  complete  control  of  the  entire  subject  of  counties  and  county  seats, 
save  where  prohibited  by  constitutional  provisions. 

Appeal  from  the  District  Court  of  the  Second  Judicial  District, 
Washoe  County.  • 

The  defendants,  officers  of  Washoe  County,  against  the  removal 
of  whose  offices  from  Washoe  city  to  Reno  the  injunction  was  ob- 
tained, were  Charles  W.  Pegg,  Sheriff;  H.  L.  Fish,  Recorder;  J. 
S.  Shoemaker,  Clerk  ;  Robert  Fraser,  Treasurer  ;  Wm.  Thompson, 
Assessor ;  and  Wm.  M.  Boardman,  District  Attorney.  The  com- 
plaint was  filed  March  21st,  and  the  injunction  pendente  lite  ordered 
April  1st,  1871. 

Mlis  ^  King  and  T.  JS.  Haydon^  for  Appellants. 

I.  It  has  been  held  in  this  state  that  the  legislature  may  create 
a  county,  or  change  the  boundaries  of  a  county,  or  fix  a  county 
seat  in  a  newly  created  county,  and  that  such  legislation  was  not 
subject  to  the  objection  of  being  special  and  local.  Clarke  v.  IrwiUj 
6  Nev.  111.  If  that  is  a  proper  power  for  the  legislature  to 
exercise,  it  clearly  carries  with  it  the  power  to  reestablish  or  change 
the  county  seat  if  the  public  exigencies  require,  or  the  public 
necessities  demand  it.  Again,  Washoe  County  might  have  been 
divided,  and  one  half  given  to  Ormsby  and  the  other  half  to 
Storey  County.  What,  in  that  case,  would  have  become  of  the 
county  seat?  The  legislature  might,  in  fact,  have  created  a  new 
county  of  Washoe,  with  the  precise  same  boundaries  as  the  present 
county,  and  fixed  the  county  seat  at  Reno,  if  the  public  good  had 
required  it.  Every  step  named  would  be  constitutional,  not  local 
or  special  in  the  sense  of  the  constitution,  and  the  same  result 
accomplished  as  in  this  case.  The  legislature  cannot  be  denied 
the  power  to  do  directly  that  which  may  be  done  indirectly ;  it 
alone  being  the  judge  of  the  necessity  of  such  legislation.  10 
Howard,  636;  5  Nev.  Ill;  34  N.  H.  275. 

II.  A  county  is  a  municipal  corporation,  and  the  legislature 
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x)l  its  powers,  and  specially  legislate  as  to  its  concerns, 
such  matters  affect  its  entity  as  a  county.  Const.  Art. 
I.  1  and  8 ;  City  of  Virginia  v.  Chollar  Poto9i^  2  Nev. 
owa,  402;  4  Iowa,  60;  10  Howard,  536;  4  Wheaton, 
Mo.  303;  Walker's  Am.  Law,  219;  2  Kent's  Com.  275; 
•275. 

fe  claim  that  the  word  "  general,"  as  used  in  Art.  IV, 
f  the  Constitution,  is  not  the  antithesis  of  "  local,"  but 
:hc  operation  of  laws  upon  the  people,  and  has  no  refer- 
erritorial  limits.  A  general  law  is  one  that  affects  all 
lin  its  purview,  or  that  stand  in  the  same  relation  to  it 
iigh  it  may  havt  only  a  local  effect.  3  N.  H.  321 ;  17 
Thus,  in  Indiana,  with  a  clause  in  her  constitution  pre- 
same,  a  law  regulating  the  takmg  of  fish  in  a  particular 
lat  state  was  held  a  general  law,  and  constitutional.  29 
;  see  also  12  Pick.  344 ;  9  Greenleaf,  56 ;  5  Mass.  268 ; 
11. 

ut  if  the  law  under  discussion  is  local  or  special,  the 
e  was  the  judge  as  to  whether  a  general  law  could  be 
ipply.  23  Ind.  409 ;  7  Cal.  65 ;  33  Cal.  487  ;  21  N.  Y. 
Barb.  24  ;  4  Wheaton,  316 ;  7  Blackford,  415 ;  32  Maine, 
lass.  533  ;  Clarke  v.  Irwin^  5  Nev.  Ill ;  Ilooten  v.  Mc- 
5  Nev.  194. 

lat  is  meant  by  the  language  of  "  when  a  general  law  can 
applicable  "  ?  Clearly,  where  a  general  law  can  be  justly, 
itly  applicable ;  can  be  made  applicable,  and  answer  the 
)ses  of  legislation ;  i,  «.,best  subserve  the  interests  of  that 
)ortion  of  the  people,  as  the  particular  legislation  is  in- 
)  affect.  5  Nev.  122.  The  legislature,  chosen  from 
of  the  people,  and  knowing  their  local  wants,  can  alone 
ermine  this  question. 

M.  Clirke  and  R,  S,  Mesick^  for  Respondent. 

act  in  question  is  limited  in  its  extent  and  operation  to  a 
le  state  and  to  a  particular  subject  or  thing,  and  is  there- 
3 
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fore  local  and  special.      Smith's  Com.,    Sees.  276,  277,  278 ;  5 
Nev.  Ill ;  5  Nev.  194  ;  19  Iowa,  47. 

II.  At  the  time  the  act  was  approved,  there  was  in  force  a. 
general  law  for  the  removal  of  county  seats.  (Stats.  1867,  78) 
Of  this  the  court  will  take  judicial  notice.  It  therefore  appears 
with  absolute  certainty  that  a  general  law  of  uniform  ojieratioa 
could  be  made  applicable ;  and  this,  from  the  decision  of  the  legis- 
lature. 

The  special  law  is  therefore  void.     (Const.  Art.  IV.,  Sec.  21.) 

III.  Our  constitutional  pirovision,  (Art.  IV,  Sec.  21)  is  borrowed 
from  the  constitution  of  Indiana,  (Art.  IV,  Sec.  23).  It  had. 
then  been  interpreted  to  deny  to  the  legislature  the  power  to  remove 
a  county  seat.  (^Thompson  v.  Cum,  Clay  County,')  In  borrow- 
ing the  provision,  the  convention  framing  our  constitution  adopted  th© 
interpretation  put  upon  it  by  the  Indiana  courts,  and  thus  made  tha 
interpretation  part  of  the  constitutional  law,  and  put  it  beyond  the 
reach  of  the  courts  of  this  state.  3  Wis.  390  ;  Aah  v.  Parkinson^ 
6  Nev.  15 ;  People  v.  Coleman^  4  Cal.  46 ;  Anderson  v.  MiUikin, 
9  Ohio,  579. 

rV.  The  removal  of  county  seats  is  the  proper  subject  of  a  gen- 
eral law.  All,  or  nearly  all,  the  states  have  enacted  general  laws 
on  the  subject,  and  the  inference  is  very  strong  that  the  general 
is  the  proper  legislation.  See  general  laws  of  California,  206; 
Texas,  1067 ;  Michigan,  193 ;  Kansas,  296  ;  Iowa,  38  ;  Indiana, 
194  ;  Missouri,  215  ;  Nebraska,  46. 

By  the  Court,  Whitman,  J.  : 

The  legislature  of  this  state,  at  its  last  session,  passed  an  act 
fixing  the  county  seat  of  Washoe  County,  after  a  certain  date,  at 
the  town  of  Reno,  in  said  county.  Thenbefore,  Washoe  City  had 
been  the  county  seat.  Respondent,  upon  his  bill  in  equity,  sought 
and  obtained,  from  the  district  court  in  and  for  said  county,  an  in- 
junction pendente  lite^  restraining  the  appellants,  county  officers, 
from  removing  their  offices  and  archives,  as  provided  by  the  stat- 
ute referred  to.     From  that  order  this  appeal  is  taken. 

For  the  purpose  of  the  present  opinion,  it  will  be  assumed  that 
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the  respondent  had  rights  which  he  could  enforce,  and  ^hat  he  has 
sought  the  proper  remedy  therefor.     It  is  claimed,  on  his  part,  that 
the  statute  is  obnoxious  to  the  twentv-first  section  of  the  fourth  arti- 
cle  of  the  state  constitution,  as  follows :  "  In  all  cases  enumerated 
in  the  preceding  section,  and  in  all  other  cases  where  a  general  law 
can  be  made  applicable,  all  laws  shall  be  general  and  of  uniform 
<^peration  throughout  the  state."    This  claim  is  based  mainly  upon 
two  propositions.     First :   that  at  the  time  of  the  passage  of  the 
s^tute  under  consideration,  there  was  already  in  existence  a  gen- 
eral act  upon  the  subject  of  the  removal  of  county  seats ;  hence,  as 
^  ^J^ged,  indisputable  proof  that  such  a  general  law  as  provided  by 
^G  Constitution  could  be  made  applicable.     Second:   that  in  In- 
aiana,  whence  the  constitutional  clause  quoted  was  evidently  bor- 
^^Wed,  its  meaning  had  been  judicially  determined  adversely  to  the 
*^tute  resisted,  before  the  adoption  of  such  clause  as  part  of  the 
^institution  of  this  state ;  and  that  such  construction,  by  virtue  of 
^^11  known  rule,  should  be  deemed  adopted  with  the  language. 
-Oie  gist  of  the  latter  proposition  has  already  been  affirmed  by 
^®   court.      Ash  v.  Parkinson^  5  Nev.  15.      Such  is  the  gen- 
.'^   rule,  subject  to  certain  limitations.     Cooley's  Const.,  Limita- 
^n3^  52,  and  cases  there  cited.     It  is  not  proposed  to  depart  from 
^^  this  instance.     The  question  then  arises,  what  was  decided  in 
^  Case  mentioned,  which  was  or  could  have  been  lawfully  adopted, 
.    ^Kould  now  be  presumed  to  have  been  adopted,  by  the  constitu- 
^^^1  convention  of  Nevada  ?     By  reference  thereto,  (^Thomas  et 
*-    V.  Board  Commrs,  County  of  Clay  et  ah,,  5  Ihd.  4)  it  will  be 
^^   that  all  therein  that  touches  the  interpretation  or  construction 

.       ^He  constitutional  language,  is,  the  decision  that  the  legislature 

J     ^   rio  authority  under  the  constitution  to  enact  a  local  or  s[)ecial 

^^>    when  a  general  law  can  bo  made  applicable;  and  that  it  is 

^^l)etent  for  the  courts  to  inquire  whether  a  general  law  can  be 

^^^«  applicable  to  the  subject  matter  of  a  local  or  special  law  en- 
^^d  by  the  legislature. 

.      T^lie  framers  of  the  constitution  of  this  state  may  properly  be 
^^<i  to  have  adopted  this  interpretation  or  construction  of  the  lau- 


?^^ge  borrowed  by  them  from  the  constitution  of  Indiana ;  but  it 
y  Ho  means  foUows  that  they  adopted  or  could  properly  be  pre- 


28  SUPREME  COURT  OF  NEVADA.        [April, 


Hess  V.  Pegg. 


8umed  to  have  adopted  the  remainder  of  the  decision,  which  holds 
that  the  removal  of  county  seats  can  be  made  the  subject  of  a  gen- 
eral law.  That  portion  of  the  decision  is  simply  the  exercise  of  the 
power  declared  to  exist  in  the  court,  and  there  may  well  be  a  differ- 
ence of  opinion  whether  such  exercise  of  power  was  warranted  even 
in  the  case  under  review ;  but  whether  so  or  not,  that  is  a  matter 
which  cannot  be  held  as  a  rule,  or  a  constitutional  interpretation  or 
construction,  but  must  always  remain  an  exercise  of  judgment, 
based,  under  the  law,  upon  the  facts  of  each  case  as  it  arises.  So 
far  as  the  reported  case  shows  anything  on  this  point,  it  shows  an 
undue  assumption  of  power,  and  an  erroneous  exercise  of  judgment. 

Primarily,  the  legislature  must  decide  whether  or  not,  in  a  given 
case,  a  general  law  can  be  made  applicable.  That  decision  may  be 
reviewed,  and  upheld  or  reversed  by  the  courts,  (  Clarke  v.  Irwiuy 
5  Nev.  124)  but  presumptively,  the  decision  of  the  legislature  is 
correct.  As  has  been  well  said  by  Chief  Justice  Dillon,  on  an 
analogous  subject :  "  When  the  public  exigencies  demand  the  exer- 
cise of  the  power  of  taking  private  property  for  the  public  use,  is 
solely  a  question  for  the  legislature,  upon  whoso  determination  the 
courts  cannot  sit  in  judgment.  What  is  such  a  public  use  as 
will  justify  the  exercise  of  the  power  of  eminent  domain,  is  a  ques- 
tion for  the  courts.  But  if  a  public  use  be  declared  by  the  legis- 
lature, the  courts  will  hold  the  use  public,  unless  it  manifestly 
appear  by  the  provisions  of  the  act,  that  they  can  have  no  tendency 
to  advance  and  promote  such  public  use."  Bankhead  v.  Brow7i^ 
25  Iowa,  640.  This  rule  is  of  course  to  be  applied  when  courts 
are  deciding  simply  upon  the  act,  in  absence  of  other  testimony. 

So  here,  there  being  nothing  before  this  court  except  the  statute, 
unless  it  manifestly  appear  that  a  general  law  could  have  been  made 
applicable,  the  one  under  discussion  must  stand.  To  be  applicable, 
the  law  must  meet  the  just  purposes  of  legislation,  and  be  calculated 
to  as  well  subserve  as  any  other  the  interests  of  the  people  of  the 
state,  or  the  particular  class  or  portion  to  be  affected.  Clarke  v. 
Irwin^  5  Nev.  111.  Respondent  claims  that  such  is  this  case ; 
and  not  only  so  as  an  abstract  proposition,  but  that  this  legislature 
has  manifested  the  fact,  by  passing  such  a  general  law.  The  infer- 
ence is  the  other  way.     The  general  law  referred  to  is  operative 
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only  under  certain  conditions.  Did  these  conditions  exist  in  this 
case  ?  There  is  nothing  before  this  court  to  show  whether  they 
did  or  did  not.  Perhaps  imperative  reasons  of  public  policy,  or  the 
good  of  the  people  of  Washoe  County,  demanded  the  Act  of  1871. 

The  very  passage  of  this  special  law  raises  the  presumption  that 
the  general  act  was  not,  and  could  not  be  made,  applicable.  There  is 
nothing  to  rebut  this  presumption. 

That  the  legislature  may,  in  a  proper  case,  pass  a  law,  either 
local  or  special,  is  undoubted :  and  was  so  held  in  Indiana,  before 
the  adoption  of  the  constitution  of  Nevada.  Cash  v.  The  Audi- 
tor  of  Clark  County^  7  Ind.  227.  In  another  case  from  the 
same  state,  it  is  said :  ^'  There  is  no  provision  of  the  constitution 
prohibiting,  in  terms,  special  legislation  on  the  subject  of  railroads ; 
and  from  the  peculiar  character  of  the  subject,  we  caniiot  say  such 
legislation  may  not  be  proper.  Special  subjects  may  require  some 
special  legislation ;  and  when  it  takes  place,  it  will  be  for  the  court 
to  judge,  as  in  the  Clay  County  case  and  the  Lafayette  murder 
cases,  under  Section  23  of  Article  IV  of  the  Constitution,  [identical 
with  Section  21,  hereinbefore  quoted  from  the  constitution  of  the 
state  of  Nevada]  whether  more  general  legislation  could  reason- 
ably have  been  made  applicable,  (5  Ind.  4,  and  7  Ind.  326)  ; 
and  also,  whether  such  special  legislation  conflicts  with  any  other 
constitutional  provision."  Madison  and  Indianapolis  R.  R,  Co. 
V.  Whitenbeckj  8  Ind.  217. 

If  it  had  been  intended  under  the  constitution  to  prohibit  all 
special  or  local  legislation,  it  would  have  been  so  written.  The 
Supreme  Court  of  Indiana,  in  a  comparatively  recent  case,  1868, 
which,  by  the  way,  overrules  the  Clay  County  case  before  cited, 
goes  further,  and  says :  "  It  is  clearly  implied  by  that  section,  (23 
Ind.;  21  Nev.)  and  we  know  it  to  be  true  in  fact,  that  in  many 
cases  local  laws  are  necessary,  because  general  ones  cannot  properly 
and  justly  be  made  applicable.  There  are  cases  where  a  law  would 
be  both  proper  and  necessary  in  a  given  locality  or  part  of  the  state, 
where  its  subject  is  local,  or  where  from  local  facts  it  is  rendered 
necessary ;  but  which,  if  made  general,  would  either  be  inoperative 
in  portions  of  the  state,  or  from  its  inapplicability  to  such  portions, 
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would  be  injurious  and  unjust."       Gentile  v.  The  State^  29  Ind. 
409. 

That  special  or  local  legislation  is  to  be  avoided,  so  far  as  practi- 
cable, is  undoubtedly  the  teaching  of  the  constitution ;  thus  far  and 
no  farther  it  goes.  Hardly  any  subject  can  be  conceived  more 
purely  local  than  the  fixing  a  county  seat,  and  if  in  any  case  local 
legislation  is  proper,  that  is  the  one.  The  legislature  has  full  and 
complete  control  of  the  entire  subject  of  counties  and  county  seats, 
siive  where  prohibited  or  limited  by  constitutional  provisions,  as  in 
Illinois,  Iowa,  Kansas,  Michigan,  Minnesota,  Missouri,  Ohio,  Wis- 
consin and  perhaps  some  other  states  which  have  escaped  attention 
in  this  examination.  It  may  act  directly,  or  it  may  do  so  indirectly, 
by  the  action  of  agents  or  the  assent  of  a  majority  or  more  of  the 
citizens  of  a  county  ;  and  this  is  not  a  delegation  of  legislative  {)0wer, 
as  has  been  frequently  decided  in  analogous  cases.  Hobart  v. 
Supervisors  of  Butte  County^  17  Cal.  23.  There  is  no  reason 
why  both  the  statutes  herein  referred  to  should  not  stand ;  that 
called  the  general  one  to  serve  its  pur{>ose  ;  any  special  one  to  be 
enacted  when  the  former  fails  to  accomplish  the  proper  and  legiti- 
mate objects  of  legislation. 

For  this  court  to  oppose  its  judgment  to  that  of  the  legislature, 
excepting  in  a  case  admitting  of  no  reasonable  doubt,  would  not  only 
be  contrary  to  all  well  considered  precedent,  but  would  be  an  usur- 
pation of  legislative  functions.  It  cannot  be  denied  that  the  tend- 
ency in  some  states  of  this  Union  is  that  way,  undoubtedly  from 
good  motives;  but  the  sooner  the  people  learn  that  every  act 
of  the  legislature  not  found  to  be  in  ''  clear,  palpable  and  direct 
conflict  with  the  written  constitution,"  must  be  sustained  by  the 
courts,  the  sooner  they  will  apply  the  proper  correction  to  unjust 
or  impolitic  legislation,  if  such  there  be,  in  the  more  careful 
selection  of  the  members  of  that  branch  of  the  state  government 
to  which  they  have  delegated  and  in  which  they  have  vested 
the  "  legislative  authority "  of  this  state.  No  court  should, 
and  this  court  will  not,  step  out  of  the  proper  sphere  to  undo  a 
legislative  act ;  and  therein,  no  bourt  should,  and  this  court  will 
not,  declare  any  statute  void  because  unconstitutional,  without  clear 
warrant  therefor. 
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-A.S  has  been  seen,  no  such  warrant  exists  in  this  case.  The  order 
^f  the  District  Court  granting  an  injunction  is  therefore  reversed, 
and  the  cause  remanded,  with  directions  to  dismiss  the  bill  of 
J^espondent. 


GrABBER  J. :  I  dissent. 


^-   Kalmes,  respondent,  v.  G.  M.  GERRISH,  et  al,  Ap- 
pellants. 

***J£>j(jij — SuB:3CRiBiN0  WiWBSS.  Where  a  lease  having  a  subscribing  witness 
^^as  admitted  in  evidence  without  calling  such  witness,  or  accounting  fur  his 
'Absence,  and  the  opposing  party  objected  thereto:   Hsldy  error. 

-^Kijijtj  Parties  Witnesses  does  not  change  Rules  or  Evidence.  The  statute 
txiaking  parlies  competent  witnesses  docs  not  abrogate  the  rule  of  evidence 
I'fquiring  a  subscribing  witness  to  a  written  instrument  to  be  called,  or  his 
^.bsence  accounted  for. 

••'^T'l^oNT  OF  Party  not  Best  Evidence  where  SuBSCRiBiNa  Witness.  Where 
u  party  desiring  to  introduce  in  evidence  a  written  agreement  signed  by  him- 
i>elf  with  a  subscribing  witness,  took  the  stand  and  testified  to  its  execution  ; 
but  the  opposite  party  objected  to  its  admission  on  account  of  the  subscribing 
witness  not  being  called,  nor  his  absence  accounted  for :  Ueldy  that  such  tes- 
timony, not  being  the  best  evidence,  was  not  sufficient  to  authorize  admission 
of  the  paper. 

"^^CORD  ON  Appeal  must  show  Action  Appealed  From.  Where  an  appeal  pur- 
ported to  be  from  an  order  overruling  a  motion  for  new  trial,  and  the  record, 
failed  to  show  that  the  motion  had  been  disposed  of,  or  acted  on :  Heldy  that 
the  appeal  was  premature  and  should  be  dismissed. 

Appeal  from  the  District  Court  of  the  Eighth  Judicial  District, 
nhite  Pine  County. 

This  was  an  action  to  recover  $1,650  from  G.  M.  Gerrish  and 

B.  Taft.     Plaintiff  set  forth  the  making  of  a  written  agreement 

between  himself  and  H.  C.  Coulson,  by  which,  in  December,  1868, 

ie  leased  of  Coulson  a  lot  in  the  town  of  Hamilton,  and  agreed  to 

erect  a  building  thereon,  and  lease  the  same  to  Coulson  for  six 

Months,  at  $150  per  month,  said  Coulson  to  have  the  privilege  of 

Purchasing  the  building  for  $1 ,500 ;  also,  the  erection  of  the  build- 

^^g ;  a  pronuse  of  Coulson  to  purchase  it  for  $1,500 ;  ,the  purchase 
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of  the  premises  by  the  defendants  from  Coulson,  in  April,  1869, 
subject  to  the  conditions  of  the  agreement,  and  with  full  knowledge 
thereof;  and  an  allegation  of  indebtedness  for  one  month^s  rent 
and  the  value  of  the  building.  On  the  trial,  the  plaintiff,  as  a 
witness  on  his  own  behalf,  testified  to  the  due  execution  of  the 
written  agreement;  but  it  appearing,  on  its  production,  to  have 
been  executed  in  presence  of  John  Gray  as  subscribing  witness, 
defendants  objected  to  its  admission  in  evidence,  unless  the  sub- 
scribing witness  was  called,  or  his  absence  accounted  Yor.  The 
objection  was  overruled. 

The  judgment  was  for  plaintiff,  as  prayed  for  in  the  complaint ; 
and  there  was  a  finding,  among  other  things,  of  an  oral  agreement 
on  the  part  of  the  defendants,  with  the  plaintiff,  to  purchase  the 
building  for  $1,500 — an  agreement  not  clearly  alleged  in  the  com- 
plaint. 

TiJford  ^  FosteTj  and  F.  W.  Cohy  for  Appellants. 

I.  The  proposition  that  proof  must  be  made  by  the  best  evidence 
is  old  and  familiar.  The  statute,  as  well  as  the  common  law,  has 
made  the  subscribing  witness  to  an  instrument  in  writing  the  person 
who  must  prove  its  execution ;  and  consequently  his  evidence  is 
the  best  evidence  of  that  fact,  unless  the  proper  foundation  for 
secondary  proof  has  been  laid.  This  is  the  law  of  the  land  to-day ,n 
and  will  remain  so  until  it  has  been  changed  by  legislative  action. 
1  Greenleaf's  Ev.,  Sec.  569;  1  Phillips'  Ev.  464;  Henry  v. 
Bishopy  2  Wend.  576 ;  Stevens  v.  Irwin^  12  Cal.  306 ;  Sanders 
V.  BoUon,  26  Cal.  413 ;  Eollenhack  v.  Flemming,  6  Hill,  303  ;  7 
Johns.  136.  The  fact  that  a  party  to  a  suit  may  now  be  called  as 
a  witness  on  his  own  behalf  at  the  trial  has  not  altered  the  law, 
nor  changed  the  reason  of  the  rule.  Why  should  a  party  to  a 
suit  be  allowed  to  prove  that  which  the  law  says  cannot  be  done  by 
a  stranger  to  the  action  ?  If  Coulson,  not  a  party  to  this  suit, 
could  not  prove  the  execution,  under  what  system  of  reasoning  can 
Kalmes,  a  party  to  this  suit,  prove  what  the  law  forbids  Coulson 
to  do  ? 

II.  The  complaint  nowhere  states  an  agreement  between  defend- 
ants and  plaintiff,  that  defendants  would  pay  plaintiff  the  $1,500 
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and  the  $150  as  a  part  consideration  for  the  purchase  of  the  prop- 
erty. The  finding  is,  therefore,  not  proper,  because  thete  is  nothing 
in  the  pleadings  upon  which  it  can  be  based. 

HJhomas  P.  Bawley,  for  Respondent. 

I-  .The  rule  requiring  the  testimony  of  a  subscribing  witness  to 

be  first  obtained,  or  his  absence  accounted  for,  was  engrafted  into 

the  system  of  the  common  law  at  a  time  when  the  parties  to  a  suit 

could  not,  on  account  of  their  interest,  be  witnesses  in  their  own 

beHalf.    Hence,  it  was  claimed,  that  by  selecting  a  subscribing 

witness,  "  the  parties  agreed  that  the  proof  of  their  hand-writing 

should  be  made  through  that  medium."     It  was  also  considered  to 

be  the  heBt  evidence j  as  the  parties  who  subscribed  their  names  as 

^tnesses  to  an  instrument  were  presumed  to  be  more  likely  to 

recollect  the  fact  of  its  execution,  and  also  to  know  the  hand-writing 

^^  the  parties,  than  other  persons  who  were  not  present  at  the  time 

^^  instrument  was  signed.     The  peculiar  hardships  of  cases  where 

^^  original  instruments  were  lost,  gave  rise  a  departure  from  the 

^®  which  prohibited  parties  from  testifying  in  their  own  behalf, 

^a  allowed  them  to  appear  as  witnesses  to  prove  the  loss  of  the 

^'^ument.    When  this  innovation  was  first  made,  it  was  held  that, 
•111  ^     ,  ,  '  ' 

enough  a  party  in  interest  to  a  suit  was  competent  to  prove  the 
J^  ^f  an  instrument,  he  was  not  competent  to  prove  the  contents 
^^^of.    The  great  injustice  of  such  ruling  soon  manifested  itself, 

^  Educed  the  judges  to  cut  off  this  useless  and  absurd  distinction ; 

^  the  wisdom  of  modem  times  in  America  has  engraftied  upon 
^  statutes  of  many  of  the  states — including  our  own — a  special 

^^titirely  abrogating  the  old  rule,  and  permitting  everybody  to 

^^  m  their  own  behalf  upon  every  question  involved  upon  the 
^^  of  the  cause  wherein  they  are  interested. 

v^ourts  have  held  that  the  execution  of  an  instrument  may  be 
k  ^^^  by  the  confession  of  the  party  who  executed  it,  although 

^  name  of  a  witness  was  subscribed  thereto.  Ball  v.  Phelps, 
y  ohna.  451 ;  CHberton  v.  ainochio,  1  Hilton,  N.  Y.  C.  P.  220 ; 
^nrie  v.  Heffemon,  18  Johns.  75.     If  this  be  sound  doctrine, 

®^  why  not  advance  one  step  more  in  behalf  of  common  sense 
^^  8oand  reason  ?    Why  cling  with  «uch  pertinacity  to  the  old 
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rules,  when  the  necessities  that  called  them  into  existence  have 
been  entirely  removed  ?  Why  adopt  a  rule  because  it  is  ancient, 
when  the  reason  for  the  rule  no  longer  exists  ?  See  also,  Landers 
V.  Bolton,  26  Cal.  411. 

II.  It  was  wholly  immaterial  to  the  final  decision,  as  rendered 
by  the  judge,  whether  any  such  agreement  was  ever  executed  or 
not.  Conceding,  for  the  sake  of  argument  only,  that  it  was  error 
to  admit  the  agreement  on  the  first  branch  of  the  case  without  first 
having  produced  the  subscribing  witness,  or  accounted  for  his 
absence,  would  this  fact  have  a  tendency  to  have  affected  the  judge's 
decision  upon  the  other  branch  of  the  case  ?  Most  assuredly  not. 
If  not,  then  no  injury  was  done  defendants  In  this  case. 

By  the  Court,  Garber,  J. : 

We  think  there  was  error  in  the  admission  of  the  agreement  be- 
tween Coulson  and  the  plaintiff,  without  proof  of  its  execution  by 
the  subscribing  witness.  If  the  only  reason  for  the  rule  were  the 
presumption  that  the  subscribing  witness  may  know  facts  of  which 
others  are  probably  ignorant,  there  would  be  at  least  plausibility  in 
the  argument  of  respondent  that,  as  by  our  statute,  the  parties  are 
competent  witnesses,  and  as  no  presumption  can  arise  that  the 
subscribing  witness  is  better  informed  of  the  facts  relating  to  the 
execution  of  an  instrument  than  the  parties  to  the  instrument,  the 
maxim  '^  cessante  ratione^^  &c.,  should  be  applied.  But  there  is 
another  reason  for  the  rule,  and  one  which  forbids  the  application 
of  the  maxim  invoked.  "  The  law  requires  the  testimony  of  the 
subscribing  witness,  because  the  parties  themselves,  by  selecting 
him  as  the  witness,  have  mutually  agreed  to  rest  upon  his  testimony 
in  proof  of  the  execution  of  the  instrument,  and  of  the  circum- 
stances which  then  took  place."  Starkie  on  Ev.,  Sharswood, 
458.  It  was  not  the  intention  of  the  statute  to  abrogate  this  rule 
of  evidence,  and  it  has  been  decided  that  such  is  not  its  operation. 
Brigham  v.  Palmer,  3  Allen,  Mass.,  452;  Whyman  v.  Gath, 
8  Exch.  803 ;  McMurtrey  v.  Peebles,  4  Monroe,  40.  It  is  im- 
material whether  the  writing  is  the  foundation  of  the  action,  or  is 
introduced  collaterally.  The  rule  and  the  reason  of  it  are  equally 
applicable  in  tiie  one  case  as  in  the  other.     Roberts  v.  Tenndly  3 
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Monroe,  250 ;  Starkie,  507.  We  cannot  disregard  the  error  as- 
fflgned  as  necessarily  harmless.  The  testimony  as  to  the  making 
of  ^he  express  promise  found  by  the  court  was  conflicting,  and  the 
weiglt  given  by  the  judge  to  the  facts  evidenced  by  this  writing 
niay  have  turned  the  scales  in  favor  of  the  plaintiflF.  Unquestion- 
*Wy,  the  existence  of  this  written  agreement  tends  to  enhance  the 
probability  of  the  making  of  the  oral  agreement  testified  to  by 
plaintiff  and  found  by  the  court.  A  point  similar  to  that  raised 
but  not  decided  in  Mellen  v.  Whipple,  1  Gray,  Mass.,  317,  is 
made  by  appellant — that  no  promise  in  fact  is  so  stated  in  the 
complaint  as  to  support  a  judgment  on  the  finding  of  such  a  prom- 
^^-  It  &  unnecessary  to  pass  upon  it  here,  as  the  plaintiflF,  if  so 
advised,  can  amend  his  compliant  and  obviate  the  objection. 

-I^e  appeal  purports  to  be  taken  from  the  judgment,  and  from  an 
order  overruling  the  motion  for  a  new  trial.  The  record  fails  to 
s^^w  that  the  motion  has  yet  been  disposed  of,  or  acted  upon  by  the 
^Wct  court.  The  appeal  from  the  order  is  therefore  premature, 
^^  13  dismissed.  The  judgment  appealed  from  is  reversed  and 
"^®  cause  remanded. 
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AARON  D.  TREADWAY,  Respondent,  v.  WILLIAM  SHA- 

RON,  et  aZ.,  Appellants. 

Fixtures — Steam  Saw-Mill  Boiler,  Engine  and  Machinery.  Where  a  steam 
saw  mill,  pot  upon  land  for  the  purpose  of  sawing  up  the  timber  upon  it,  had 
its  foundation  planted  in  the  ground,  and  the  engine,  boiler  and  machinerj 
were  attached  by  bolts,  belts,  shafts  and  pipes  to  the  frame  work,  which  was 
built  upon  such  foundation :  ffeld^  that  such  boiler,  engine  and  machinery 
were  fixtures. 

IiiTXzrriON  NOT  Material  on  Question  or  Fixture  or  not  Fixture.  The  fact  that 
there  is  but  a  limited  supply  of  timber  on  land  upon  which  a  steam  saw-mill 
is  put,  and  that  it  is  the  intention  to  remore  the  mill  as  soon  as  the  timber  is 
sawed,  does  not  render  the  boiler,  engine  and  machinery,  otherwise  fixtures, 
any  the  less  such. 

Oapkn  ts.  Peckhaii,  86  Conn.  88,  and  other  cases,  holding  that  on  a  question  of 
fixture  or  not  fixture,  intention  is  a  universal  criterion  and  controling  test,  are 
in  direct  antagonism  with  well  established  principles. 

PsiMCirLB  or  Tenant^s  Right  to  Remote  Fixtures.  The  law  indulges  a  tenant 
with  the  right  of  removing  fixtures  during  his  term,  not  out  of  any  rf^gard  to 
hill  intention,  but  by  way  of  exception  to  a  rule  which  would  otherwise  work 
hmrdship  or  retard  improYement 
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Remotal  after  Patent,  of  Fixtures  erected  on  Public  Land.  Where  occupa- 
of  public  land  erected  fixtures,  consisting  of  a  saw-mill,  thereon,  but  faile(£. 
take  any  steps  to  acquire  the  title  to  the  same ;  and  afterward  the  land  «a 
selected  by  the  state,  and  (not  being  applied  for  by  the  occupants  within 
months)  was  duly  sold  and  patented  to  other  parties,  subsequent  to  which 
occupants  removed  the  mill:  Held,  that  they  were  trespassers,  and  liable 
damages  for  such  removal. 

Gold  Coin  Judgment  in  Trespass  Case.     A  judgment  for  gold  coin  in  a  tresjia 
case  is  in  conformity  with  the  statute,  (Stats.  1860,  228)  which  is  consL 
tional. 

Custom — Iksufficiency  of  Proof.      Where  a  custom  was  claimed  to  exisS: 
relation  to  the  machinery  of  saw-mills,  that  after  being  put  up  on  timber  1  . 

and  the  timber  in  the  vicinity  all  gawed  it  was  moved  away  to  other  land 

object  of  said  alleged  custom  being  to  show  that  certain  saw-mill  machir~: 
was  not  a  fixture — and  testimony  was  given  by  a  single  witness,  that  "saw-nm 
in  this  country,  are  built  to  saw  the  timber  in  their  vicinity,  and  when  the  '^ 
ber  is  sawed  the  machinery  is  moved  away  and  the  frame  left,  as  a  gea  « 
thing  ;*^  and  the  court  found  that  the  machinery  in  question  was  a  fixti-^ 
Heldy  that  even  if  a  custom  could  be  proved  by  one  witness,  the  fin<= 
against  the  alleged  custom  should  not,  under  the  testimony  here,  be  disturb 

Appeal  from  the  District  Court  of  the  Second  Judicial  Disti-5 
Ormsby  County. 

This  was  an  action  against  William  Sharon  and  Joseph  A.  Ri^ 
to*  recover  damages  for  alleged  trespass  in  removing  a  saw-mill, 
eluding  its  boiler,  engine  and  machinery,  from  the  southeast  quaK" 
of  section  34,  township  16  north,  range  19  east,  in  Ormsby  Coun 
The  land  is  the  same  which  was  in  controversy  in  the  cas^ 
O^Neale  v.  Cleveland^  reported  in  8  Nev.  485.  Cleveland,  v 
had  been  in  possession  of  it,  appears  to  have  transferred  the  oc5 
pancy  to  John  R.  Knox  &;  Co.,  who  put  up  the  saw-mill  in  19^ 
and  in  the  same  year  sold  out  to  Mr.  Sharon.  The  state  select 
the  land  July  3d,  1868  ;  and  the  patent  to  Treadway  was  iss^ 
October  27th,  1869.  The  mill  was  removed  in  November,  18^ 
There  was  a  judgment  for  plaintifiF  in  the  sum  of  $3,500,  g 
coin,  from  which,  a  motion  for  new  trial  having  been  denied,  * 
appeal  was  taken. 

On  the  trial  Thomas  Andrain,  a  witness  for  plaintiff,  on  cr<5 
examination,  testified,  among  other  things,  as  follows  ;  '^  I  owi^ 
saw-mills  in  El  Dorado  County,  California.  I  know  how  saw-ix>' 
are  built  in  this  country  ;  they  are  built  to  saw  the  timber  in  tb 
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7 ;  and  when  the  timber  is  sawed  the  machinery  is  moved 
;nd  the  frame  left,  as  a  general  thing.  The  mill  in  dispute 
o{  those  I  spoke  of.*'     The  foregoing  was  the  onljr  proof  of 

.. 

yer,  Wood  ^  Deal,  for  Appellants. 

.^he  property  was  personal,  and  belonged  to  defendant.  It 
1  no  part  of  the  realty,  and  did  not  vest  in  the  plaintiflF  by  his 
Whether  a  fixture  passes  with  the  land,  depends  upon  va- 
onsiderations,  as  the  circumstances  under  which  it  was  placed 
the  land,  the  intention  of  the  party  who  placed  it  there,  the 
ter  of  the  fixture  and  its  use,  the  means  by  which  it  is  at- 
.  to  the  land,  and  whether  it  can  be  removed  without  material 
to  the  freehold. 

At  the  commencement  of  this  action  defendants  were  in  pos- 
1,  claiming  the  right  to  the  premises.  They  entered  by  per- 
Q  of  the  state.  Their  title  was  good  against  all  the  world 
t  the  state  at  the  time  the  patent  was  issued  to  plaintiff.  The 
)QS  that  existed  between  the  state  and  defendants  were  those 
idlord  and  tenant,  and  it  was  a  tenancy  under  an  implied 
ifient  that  defendants  might  reoiove  all  improvements  placed 
the  land  by  the  tenants. 

.  The  machinery  was  placed  in  the  mill  for  the  purpose  of 
5  the  timber  that  could  be  sawed  with  profit,  and  then  of  be- 
moved  to  some  other  locality,  there  to  be  again  used  for  the 
purpose.  It  had  been  used  in  the  same  manner  before  it  was 
I  in  the  mill.  Whatever  conflict  there  may  be  in  the  books 
;ard  to  fixtures,  there  is  no  respectable  authority  to  support 
Qsition  that  trade  fixtures  cannot  be  removed  by  the  tenant, 
he  custom  in  this  state  to  remove  such  machinery. 

«  It  would  be  disastrous  to  the  interests  of  this  state  if  those 
lave  settled  upon  public  lands  may  be  deprived  of  costly  ma- 
ty placed  by  them  upon  the  public  land  for  manufacturing 
»8es,  by  those  who  have  the  shrewdness  to  ascertain  the  fact 
such  machinery  is  upon  the  land,  and  that  the  land  is  for  sale, 
state  has  been  settled  and  its  resources  developed  by  its  pol- 
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icy  of  permitting  its  lands  to  be  occupied  by  the  first  comer  ki 
protecting  him  in  his  possession.  It  certainly  ought  not  to  be  p« 
mitted  to  take  away  the  property  of  such  settler  who  has  entei- 
under  its  permission  and  made  improvements  under  its  encoura^ 
ment. 


V.  There  was  error  in  entering  judgment  for  gold  coin.     Thi 
not  a  case  of  contract.     Legal  tender  notes  can  be  paid  in  satisfsE 
tion  of  any  debt  except  in  the  case  of  one  created  by  specific  cc 
tract.      The  legislature  has  as  much  authority  to  enact  that 
payments  for  work  done  shall  be  in  gold  coin,  as  in  the  case  of  Aa^ 
ages. 

A.  (7.  Ellis^  for  Respondent. 

I.  This  is  an  action  in  a  state  court,  the  remedies  in  which  th- 
Federal  Government  has  no  control  over.  But  when  defendanti 
tender  currency  in  satisfaction  of  the  judgment,  it  will  be  time 
enough  to  raise  the  point  that  legal  tenders  will  and  ought  tc 
satisfy  it. 

II.  The  mill  was  a  part  of  the  land ;  its  foundation  was  buried 
or  dug  into  the  ground ;  the  boiler  bricked  over ;  the  pipe  connect 
ing  boiler  and  cylinder  fastened  by  screws  and  solder,  and  th< 
foundation  of  the  cylinder  let  into  the  ground,  and  the  whole  con 
nected  Avith  the  other  machinery  by  belts  and  shafts,  and  attached 
to  and  under  the  general  building. 

The  mill  was  part  of  the  realty,  and  passed  with  it.     14  Cal 
69  ;  20  Wend.  639  ;  35  Barb.  68  ;  Pyle  v.  Pennoch,  2d  Watte  & 
Leigh,  390  ;  4  Humph.  431 ;  3  Hill  S.  C.  331 ;  11  N.  H.  640 
Farren  v.  Stackpoh^  6  Greenl.  154. 

ni.  The  proposition  that  defendant  Sharon  Avas  a  tenant  of  the 
state,  and  hence  had  the  right  of  removal,  as  trade  fixtures,  cannoi 
be  maintained.  Defendant  fails  to  show  any  compliance  with  anj 
law  of  Nevada. which  would  entitle  him  to  possession  of  the  land 
for  a  moment.  He  was  a  naked  trespasser,  stripping  the  state 
land  of  its  timber.  Because  in  every  case  cited,  the  relation  ol 
landlord  and  tenant  existed  beyond  any  question ;  and  where  re- 
moval was  tolerated  at  all,  it  was  always  within  the  term  and  solelj 
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in  the  interest  of  trade ;  and  the  rule  reiterated,  as  it  was  at  com- 
ncion  law,  that,  as  between  heir  and  executor,  grantor  and  grantee, 
the  strictest  construction  was  given  to  the  doctrine  of  fixtures.  What 
l>ccoines,  then,  of  the  doctrine  of  ifitentiouy  as  referred  to  in  Ist 
OliioSt.  511? 


Before  intention  can  be  considered  as  having  any  bearing 
^pon  a  question  of  fixtures,  the  relation  of  landlord  and  tenant 
nivist  be  clearly  established.  There  must  be  some  privity  of  estate 
botikveen  the  party  claiming  the  right  of  removal  and  the  party  re- 
s*stirig  the  claim,  or  those  claiming  under  such  party. 

<yiarke  ^  WeUs^  also  for  Respondent. 


^j  the  Court,  Garber,  J. : 

The  boiler  and  engine  in  controversy  were  actually  and  firmly 
^^rk^xed  to  the  soil — solo  infixa^  in  the  strictest  sense  of  the  term ; 
the  other  articles,  if  not  actually,  were  constructively  annexed, 
follow  the  nature  of  the' principal  portion  of  the  machinery,  as 
^^s^ntial  parts  of  one  entire  combination.     The  machinery  was  "  an- 
te the  freehold  for  the  better  enjoyment  of  the  freehold,  at- 
ed  to  the  soil  for  the  soil's  use,  and  essential  to  the  inheritance 
^^'^  its  only  valuable  purpose."     It  therefore  became  a  fixture.     It 
^  t;i*iie,  the  parties  testified  that  they  erected  the  mill  with  the  iu- 
^^^on  of  removing  it.     But  such  evidence  was  palpably  inadmis- 
®^hl^.  j^Q^j  although  admitted  without  objection,  is  entitled  to  no 
^^ight  whatever.     Wadleigh  v.  Janvrin^  41  N.  H.  512. 

It  is  urged  that  an  intention  to  devote  these  articles  aJs  a  perma- 
^^^t  accession  to  the  freehold,  was  a  prerequisite  to  their  conver- 
8M>Xi  from  chattels  into  realty ;  and  that,  as  there  was  only  a  limited 
^^Pply  of  timber  in  the  vicinity  of  this  mill,  which  could  be  hauled 
^  ^nd  sawed  by  it  without  loss,  such  intention  is  not  only  not  proved, 
*^^  the  contrary  is  clearly  inferable. 

^ow,  every  saw-mill  may,  sooner  or  later,  exhaust  the  available 

^*^Win  its  immediate  vicinity — ^yet,  it  would  hardly  be  contended 

"*at  a  saw-mill,  as  such,  is  always  and  necessarily  a  chattel.     That 

^  the  available  ore  in  a  quartz  lode  may  be  extracted,  is  as  true  as 

^^  all  the  available  timber  near  a  mill  may  be  sawed ;  and  it 
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rarely,  if  ever,  happens  that  the  machinery  first  erected  on 
is  suited  or  intended  to  do  the  work  of  hoisting  and  pump 
the  deeper  workings,  which  favorable  developments  may 
Yet  ever  since  the  great  case  of  Fisher  v.  Dixon ,  it  has  1 
tied  law,  that  machinery  annexed  to  the  soil  for  muiing 
part  of  the  soil ;  and  in  M^rritt  v.  Jiidd^  14  Cal.  60,  a  smj 
engine  and  pamp  were  adjudged  to  be  fixtures.      If  it 
intention,  in  the  latter  case,  to  work  the  ledge  to  any  gre: 
it  must  also  have  been  the  intention  to  re[>lacc  this  smal 
and  pump  with  others,  larger  and  of  greater  power.     It  cf 
then,  that  an  intention  to  remove,  at  any  time,  however  i 
for  instance,  when  the  greatest  depth  consistent  with  j 
working  shall  have   been  attained,   or   whenever  more 
machinery  must  be  used — controls  the  act  of  annexation,  ( 
the  presumption  that  thereby  the  chattel  is  made  a  part  of 
Then,  where  shall  the  line  be  drawn  ?     If  a  steam  pump  c; 
to  drain  the  mine  to  a  depth  of  five  hundred  feet,  or  a 
timber  for  three  years'  sawing,  remain  chattels,  with  he 
power  would  the  engine,  and  with  how  much  timber  would 
become  a  fixture  ?     The  mill  in  question,  a  large,  well  e 
and  perfectly  appointed  steam  mill,  was  actively  operate 
three  years.     The  same  body  of  timber  might  have  su 
smaller  mill,  poorly  constructed,  for  many  years.    Would,! 
become  real  estate,  and  the  former  remain  a  chattel  ?     '. 
the  annexation,  and  not  the  intention,  which  controls  in  su( 
as  this,  is  shown  by  the  law  as  to  young  trees,  temporarily 
in  a  nurse ty  and  intended  for  transplantation  and  sale.     1 
part  of  the  realty ;  at  common  law,  go  with  the  land  to  the 
pass  to  a  vendee  of  the  land.     Maples  v.  Mallon,  81  Coi 
Lee  y.  Risdon,  7  Taunton,  188 ;  Smith  v.  Price,  89  111.  J 
If  this  machinery  was  personal  property  after  annexati 
mon  law  larcenv  could  have  been  committed  of  it.      But 
growing  com  is  the  subject  of  such  felony,  because  it  is  *' 
to  the  freehold."     1  Hawkins  P.   C.  148.     The  cases 
appellants,  (one  of  the  latest  and  best  reasoned  of  which  class 
V.  Peckhaniy  35  Conn.  88)  are  shown  to  be  in  direct  an 
with  well  established  principles,  by  the  very  illustratior 
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upon  to  prove  that,  in  questions  of  this  kind,  intention  is  a  universal 

criterion  and  controlling  test.     For  if,  in  order  to  constitute  an 

article  a  fixture,  it  must  appear  that  a  permanent  accession  to  the 

freehold  was  intended ;  and  if,  in  cases  arising  between  landlord 

and  tenant,  a  presumption  arises  from  the  relation  of  the  tenant  to 

wie  property,  that  he  did  not  intend  to  make  trade  fixtures  erected 

"7  him  a  part  of  the  realty,  thus  making  a  donation  of  them  to  the 

owner  of  the  soil ;  it  should  follow,  as  these  cases  assume,  that  such 

trade  fixtures  retain  their  quality  of  chattels,  and  are  no  part  or 

parcel  of  the  realty. 

But  we  take  the  law  to  be,  that  trade  fixtures  do  become  part  of 
^e  realty,  whatever  intention  to  the  contrary  on  the  part  of  the 
^nant  erecting  them  may  be  inferred  from  his  limited  interest  in 
*"<5  land.  JLee  v.  liisdon^  supra  ;  Coombes  v.  Beaumont^  5  B  & 
Ad.  72 ;  Macintosh  v.  Trotter,  8  M.  &  W.  184 ;  Powers  v.  Ben- 
^i^on,  30  Vt.  752 ;  Mott  v.  Palmer,  1  Comstock,  664  ;  Pemberton 
^'  King,  2  Dev.  376  ;  Reynolds  v.  Shuler,  5  Cowen,  323 ;  Boyd 
,  ^-  Shorroch,  L.  R.  6  Eq.  72. 

Although  part  of  the  realty,  the  law  indulges  the  tenant  with  the 

^S'*t  of  removing  them  during  his  term,  not  out  of  any  regard  to 

*^  intention,  but  by  way  of  exception  to  a  rule  which  would  other- 

^^^  Mrork  hardship  or  retard  improvement.     For  the  same  reason, 

^^7  could  be  taken  under  a  fi,  fa,,  and  passed  to  the  executor, 

^^a  extending  the  benefit  of  the  exception  to  the  creditors  of  the 

^®®^e.    Just  as  emblements,  though  part  of  the  realty  so  as  to  pass 

^  Vendee  or  devisee  of  the  land,  and  to  belong  to  a  successful 

P  ^iDtdfi*  in  ejectment,  went  at  common  law  to  the  executor  and  were 

^^ct  to  levy,  by  reason  of  an  exception  introduced  for  the  benefit 

^«  creditors  of  tenant  in  fee.      2  Black.  Com.  404.      Trade 

^^tnovable  fixtures,  erected  by  a  tenant  for  life  or  years,  pass  by 

Si'ant  of  the  land,  or  a  mortgage  or  assignment  of  the  term  or 

^^- — ^by  instruments  in  which  no  mention  of  them,  eo  nomine,  is 

^**^e.     Why  ?     Because  they  are  part  of  the  realty  described.    If 

*^l  chattels,  they  would  no  more  pass  than  a  horse  of  the  tenant 

^'^ding  in  a  stable  on  the  land. 

To  apply  the  other  illustrations  used  in  Capen  v.  Peckham  to  this 
^^)  suppose  it  had  been  found  that  the  articles  here  in  question  were 
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annexed  for  the  single  purpose  o^  steadying  them  for  more  c 
venient  use  as  chattels,  without  any  intention  to  benefit  or  impn 
the  realty ;  and  that  they  were  removable  without  any  apprecia 
damage  to  themselves  or  to  the  freehold.  If,  as  is  asserted 
Capen  v.  Peckham^  these  findings  would  "  show  for  what  purp 
the  annexation  of  the  articles  was  made,  that  it  was  done  with 
design  to  make  them  part  of  the  realty,"  it  follows  that  such  desi^ 
instead  of  being  "  material  and  important,"  is  simply  irreleva 
For  the  addition  of  the  suppased  findings  to  those  already  in 
record  would  not  vary  the  result.  The  machinery  in  question  wo 
still  be  deemed  a  fixture.  Climie  v.  Wood^  L.  R.  4  Exch.  32 
S.  C.  L.  R.  3  Exch.  259 ;  LongbotUmi  v.  Berry ^  L.  R.  5  Q. 
138 ;  Mather  v.  Fraser,  2  Kay  &  Johns,  548  ;  D'Eyncourt 
Gregory^  L.  R.  3  Eq.  382 :  Johnson  v.  Wiseman^  4  Met.  (Kj 
357. 

These  fixtures  were  not  removable  by  appellants,  either  as  tena 
or  by  custom.  At  the  time  the  mill  was  erected,  and  for  more  tfc 
a  year  thereafter,  the  land  described  in  the  complaint  was  put 
land  of  the  United  States  ;  and  consequently,  during  all  that  tir 
the  parties  erecting  and  running  the  mill  Avere  naked  trespasse 
The  mill  passed  to  the  state  of  Nevada,  with  the  land,  on  the  th 
day  of  July,  1868.  Appellants  claim  that,  by  the  state  statu 
they,  as  occupants,  had  the  right  of  preemption  for  six  months  af 
July  3d,  1868  ;  and  that  hence  their  position  was  analogous  to  tl 
of  a  party  holding  possession  under  agreement  to  purchase  after 
agreement  is  ended;  and,  therefore,  analogous  to  that  of  a  tern 
at  will  of  the  state.  If  this  be  conceded,  the  supposed  tenancy 
will  must  have  had  its  inception  on  the  third  of  January,  18f 
more  than  a  year  after  the  completion  of  the  mill,  and  was  theref< 
a  tenancy  of  the  mill,  as  well  as  of  the  land. 

The  right  of  removing  trade  fixtures  has  been  liberally  constri 
in  favor  of  the  tenant :  yet,  we  believe,  never  so  liberally  as  to  e 
brace,  not  only  those  erected  during  the  term,  but  also  such  as  c 
stitute  a  portion  of  the  thing  demised. 

The  most  appellants  can  claim  is,  that  the  statute  was  passed 
coutemplation  of  the  selection  of  the  land  by  the  state,  and  the  n 
was  erected  on  the  faith  of  the  right  of  preemption  given  by  1 
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statute ;  and  that,  consequently,  they  and  their  predecessors  occupy 
the  position  of  one  entering  into  possession  of,  and  erecting  trade 
lares  upon  land,  under  a  right  to  purchase  subsisting  at  the  time 
the  erection,  but  afterwards  forfeited  and  lost  by  his  own  laches, 
an  occupant  has  no  greater  right  to  the  fixtures,  as  against 
purchaser  whom  he  suffers  to  acquire  the  title  to  the  land,  than 
the  vendor  of  lajid  as  against  his  vendee.  King  v.  Johnson^ 
7  Gray,  240  ;  Hemenway  \.  CW^er,  51  Maine,  497  ;  McLaughlin 
V.    -ZVa«A,  14  Allen,  136. 

Then,  whether  the  mill  was  erected  by  trespassers  on  the  land, 
by  parties  clothed  with  a  right  of  preemption,  the  result  is  the 
le.    On  either  view,  the  question  is,  would  the  machinery  have 
pa.ssed  to  plaintiff,  if,  instead  of  obtaining  a  patent  from  the  state, 
lie   had  taken  from  the  appellants  a  deed  for  the  land  ?     We  think 
^t  -^would  have  passed,  under  the  general  rule  that,  when  a  chattel 
lia«  been  affiled  to  the  soil,  it  passes  with  the  soil.     Between  land- 
lorcl  and  tenant  this  rule  was  relaxed,  to  relieve  the  tenant  from  the 
dilemma  of  submitting,  either  to  the  inconvenience  of  conducting  his 
business  with  articles  capable  of  use  without  annexation,  or  to  the 
^j^stice  of  surrendering  to  his  landlord,  at  the  expiration  of  the 
^^'lai,  articles  unfit  for  use  unless  so  fastened  and  steadied  as  to  be- 
^'^^c  fixtures.     But  this  relaxation  is  strictly  an  exception  to  the 
S^i:i.«ral  rule,  to  bo  extended  only  to  cases  within  the  policy  and 
®^^,gency  which  gave  rise  to  it. 

-the  appellants  were  not  placed  in  the  dilemma  from  which  the 

^^^^  option  rescued  the  tenant.     All  they  had  to  do  was,  to  avail 

/^^inselves  of  their  right  to  acquire  the  title  to  the  land.     Failing 

^^    ^his,  they  can  with  as  little  reason  complam  of  the  rigor  of  the 

j^*^  of  law,  as  could  a  vendor,  failing  to  avail  himself  of  his  right 

^isannex  before  selling,  or  to  except  the  fixtures  in  the  deed. 

'^^^  to  the  custom  relied  on,  even  if  a  custom  can  be  proved  by  one 

"^-tineas,  we  cannot  say  the  court  below  erred,  in  finding,  as  pre- 

®^^ably  it  did,  against  the  existence  of  a  custom  evidenced  as  this 

^^.    BUsel  V.  Ryan^  23  111.  556,  and  cases  cited. 

On  the  question  of  value,  there  was  evidence  to  sustain  the  find- 
^g»  irrespective  of  that  based  on  profits. 

The  fincUng  and  judgment  for  gold  coin  conform  to  and  are  author- 
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ized  by  the  statute.     (Stats,  of  1869,  228,  Sec.  202.)     Of 
constitutionality  and  validity  of  that  statute,  we  entertain  no  dor 
and  shall  adhere  to  our  former  decision  upholding  it. 
The  judgment  and  order  appealed  from  are  affirmed. 

By  Whitman,  J.,  dissenting : 

The  district  court  rendered  a  judgment  against  appellants 
the  value  of  certain  machinery,  by  them  taken  from  the  land 
respondent.  The  court  finds  that  they  removed  therefrom  "  a  ce 
tain  steam  engine,  steam  boiler,  circular  saws,  and  other  machincr 
appurtenant  to  and  belonging  to  a  certain  saw-mill  situated  upoi 
said  land  ;  chat  tlie  said  mill  was  attached  to  the  soil  by  foundatio 
planted  in  the  ground,  upon  which  the  frame-work  of  the  mill  was 
built,  and  that  said  engine,  boiler,  saws  and  other  machinery  per- 
taining to  said  mill,  were  attached  thereto  by  being  bolted  to  the 
frame-work  of  the  mill,  and  by  means  of  belts,  shafts  and  steam- 
pipes,  in  such  a  manner  as  to  make  said  mill  available  for  the  man- 
ufacturing of  lumber  ;  that  said  engine,  boiler,  saws,  and  other  ma- 
chinery, were  fixtures  and  a  part  of  said  real  estate." 

Were  they  so  fixtures,  and  part  of  the  real  estate  ?  There  would 
at  first  seem  to  be  very  considerable  confusion  of  authority  in  the 
decided  cases  touching  the  constituent  qualities  necessary  to  change 
a  chattel  into  a  fixture,  personalty  into  realty ;  but  a  careful  exam- 
ination of  the  leading  cases  will  dissipate  this  fog,  more  apparent  than 
real.  The  first  thing  to  bo  looked  for  is  a  rule  of  decision ;  and  as 
to  that,  it  will  be  found  in  many  instances  that  a  looseness  of  lan- 
guage has  been  indulged  in,  and  there  has  been  failure  to  clearly 
express  as  premise,  what,  upon  review  of  conclusions,  will  be  seen 
to  have  been  generally  accepted  and  acted  upon.  In  a  very  elabo- 
rate opinion,  touching  the  question  in  all  its  bearings,  and  upon  a 
careful  comparison  of  decided  cases,  Chief  Justice  Bartley  proposes 
the  following,  saying :  "  I  have  reached  the  conclusion  that  the 
united  application  of  the  following  requisites  will  be  found  the  safest 
criterion  of  a  fixture :  1st.  Actual  annexation  to  the  realty,  or 
something  appurtenant  thereto.  2nd.  Appropriation  to  the  use  or 
purpose  of  that  part  of  the  realty  with  which  it  is  connected.  3d. 
The  intention  of  the  party  making  the  annexation  to  make  the  ar- 
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ticlo  a  penmanent  accession  to  the  freehold — this  intention  being 
inforred  from  the  nature  of  the  article  affixed,  the  relation  and  sit- 
nation  of  the  party  making  the  annexation,  the  structure  and  mode 
of    n.Tinexation,  and  the  purpose  and  use  for  which  the  annexation 
ha^  l)een  made.     This  criterion  furnishes  a  test  of  general  and  uni- 
form application,  and  bj  which  the  essential  qualities  of  a  fixture 
caii^  in  most  instances,  be  certainly  and  easily  ascertained,  and 
tends  to  harmonize  the  apparent  conflict  in  the  authorities  relating 
to    the  subject."     Teaff  v.  Hewitt,  1  Ohio  St.  511.     This  rule 
^8  approved  in  the  recent  case  of  Potter  v.  Cromwell,  AQ  N.  Y.  287. 
The  facts  of  this  case,  so  far  as  it  is  necessary  to  recite  them, 
^^»  that  Sharon,  by  his  agents,  entered  upon  the  land  in  question 
on  or  about  the  fourth  day  of  November,  1867,  for  the  purpose  of 
inning  the  saw-mill  before  mentioned.     That  he  was  the  grantee 
<^f  the  Brothers  Knox,  who,  as  lessees  of  one  Cleaveland,  (claim- 
^^S  title  to  the  land)  had  gone  thereon,  erected  the  saw-mill  with 
tae  intention  of  cuttin*?  the  available  timber,  and  then  removing. 
-^*^^    machinery  put  up  for  this  purpose  had  been  brought  from 
^lioth^r  place,  where  it  had  been  similarly  used  and,  with  its  hous- 
^'^S    Constituted  one  of  a  class  of  mills  such  as  the  witness  Andrian 
te8tifi^3  "  are  built  in  this  country;  they  are  built  to  saw  the  timber 
"^   tlx^ip  vicinity,  and  when  the  timber  is  sawed,  the  machinery  is 
™ovod  away  and  the  frame  left,  as  a  general  thing."     At  the  time 
.    ^liis  erection  by  the  Knox  Brothers,  their  lessor  was  in  posses- 
*^**   of  the  land,  having  a  house  upon  it,  and  claiming  to  purchase 
^^    o>)tain  title  from  the  state.     There  was  a  contest  about  the 
^^^>  between  Cleaveland  and  another  party  not  interested  in  this 
^^^  ;  but  afterward  a  receipt  was  endorsed  upon  the  land  warrant 
Cleaveland,  filed  with  the  state  register,  which  constituted,  un- 
^^*  the  act  of  HQl , prima  facie  evidence  of  title  in  him  for  the  time 
^^iog.     (Stats.  1867-68,  Sec.  9.)     Cleaveland  afterward,  on  the 
^^  of  March,  1869,  as  is  claimed  by  respondent,  forfeited  all  claim 
^  the  land,  and  a  patent  was  issued  to  the  latter  on  the  twenty- 
^Venth  day  of  October,  1869. 

Whether  that  be  so  or  not  is  no  pertinent  inquiry  in  this  case 
^nder  the  pleadings,  and  this  statement  with  regard  to  the  title  is 
Daade  simply  to  show  how  the  appellants  happened  to  be  upon  the 
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land,  to  which  respondent,  so  far  as  this  case  is  concerned,  has  the 
absolute  legal  title. 

Respondent  never  has  been  in  possession  of  the  land  ;  and  appel- 
lant so  being,  on  or  about  the  eighteenth  of  November,  1869,  removed 
the  machinery  in  dispute.  The  land  was  selected  by  the  state, 
under  the  act  referred  to,  in  July  3d,  1868.  For  six  months 
from  that  date,  by  the  express  terms  of  the  statute,  "  an  occupant 
or  party  in  possession"  had  a  preferred  right  to  purchase.  What 
position  did  the  occupant  or  possessor  take  after  the  expiration  of 
that  period  ?  Evidently  not  that  of  a  naked  trespasser,  as  claimed 
by  counsel  for  respondent,  for  the  whole  tenor  of  the  statute  is  en- 
couragement of  said  occupants  or  possessors.  The  condition  would 
seem  to  be  analogous  to  that  of  a  party  in  possession,  under  agree- 
ment or  permission  to  purchase  after  the  agreement  is  ended.  Not 
a  tenant  in  the  ordinary  sense  of  the  word,  "for  the  possession  was 
evidently  taken  in  such  case  with  the  understanding  of  both  parties 
— that  the  occupant  should  be  owner,  not  tenant ;  and  the  other 
party  cannot,  without  his  consent,  convert  him  into  a  tenant,  so  as 
to  charge  him  with  rent ;  but  if  the  vendee  remain  in  possession 
afler  the  agreement  is  ended,  he  is  liable  in  use  and  occupation  for 
the  period  of  his  occupancy."  Taylor's  Landlord  and  Tenant, 
19-20.  The  author  adds  in  a  note:  "The  vendee's  right  is  a 
bare  right  to  occupy — called  a  strict  tenancy  at  will — and  being 
nothing  more  than  a  license  determinable  by  mere  demand,  upon 
which  ejectment  lies  without  any  notice  to  quit.  To  the  same  effect 
upon  the  general  proposition,  see  Frishie  v.  Price^  27  Cal.  253. 

Thus  these  defendants  stand  at  the  date  of  plaintiffs'  patent — 
tenants  at  will  of  the  state  of  Nevada,  having  a  saw-mill  upon  the 
land  in  question,  built  for  a  fugitive  and  temporary  purpose,  with 
the  intention  of  removal  according  to  a  general  custom  of  the 
trade  they  were  exercising.  Now,  apply  the  rule  in  the  light  of 
decided  cases,  and  test  the  status  of  the  property  in  question  ;  and 
first,  without  reference  to  the  termination  of  the  tenancy. 

One  Coombs  by  permission  of  Doty  moved  a  building  on  the 
premises  of  the  latter,  and  occupied  it  as  a  shop.  It  was  sold  at 
constable's  sale  upon  execution  against  Coombs  to  Gorham,  who 
entered  upon  Doty's  premises  and  removed  it.     In  an  action  of 


1871.]         SUPREME    COURT  OF  NEVADA.  49 


Tread  way  v.  Sharon. 


trespass  by  Doty  against  Gorham,  for  entering  his  close,  destroy- 
ing his  fence  and  removing  the  shop,  there  was  a  judgment  for 
defendant,  which  was  sustained  by  the  court  upon  the  ground  that 
the  shop  was  a  chattel,  which  Coombs,  tenant  at  will,  might  right- 
fully have  removed  while  he  continued  to  own  it  during  such 
tenancy.     Doty  v.  Gorham^  5  Pick.  487. 

"  A  being  the  owner  of  a  mill  privilege,  bargained  by  parol  to 

sell  it  to  B  &  C,  who  went  on  by  permission  of  A  and  built  a 

mill  .tlrereon.     Soon  afterward  a  creditor  of  B  &  C,   in  a  suit 

against  them,  attached  the  mill  as   their  personal  property,  and 

caused  the  same  to  be  sold  on  execution,  D  being  the  purchaser, 

and  A  being  present  at  the  sale,  and  stating  that  he  did  not  claim 

it.     About  three  years  after  this,  the  mill  in  the  mean  time  having 

been  in  possession  of  A,  was  sold  by  him  with  the  privilege  for  a 

valuable  consideration  to  E,  conveying  it  by  deed  of  Avarranty ; 

E  having  no  notice  of  the  claim  of  B  &  C,  or  D,  the  purchaser 

^dep  them,     ffeldy  that  under  the  circumstances  the  mill  never 

^as  part  of  the  freehold,  but  was  the  personal  property,  first  of 

^  ^  C^  and  then  of  D,  and  that  the  latter  might  maintain  trover 

^^^  the  mill  against  E  on  his  conversion  of  it."     Jiussell  v.  Rich- 

^*,  et  al.,  1  Fairfield,  429. 

*f  one  man  builds  a  house  on  land  of  another  by  his  permission, 

^  house  is  personal  property,  and  does  not  pass  by  the  convey- 

^^ce  of  the  land  to  a  third  person,  but  remains  the  property  of 

^^^  builder.     Tapley  v.  Smith,  18  Maine,  12.     It  was  held  in 

"^consin,  upon  the  ground  of  custom,  that  a  house  might  be  re- 

°*^^ed  by  an  outgoing  tenant  who  had  built  upon  a  vacant  lot, 

^^gh  no  such  permission  was  given    by  the  lease.      Keogh  v. 

^^^ell,  12  Wis.  163.     So  with  a  cider-mill  and  press  in   New 

^^^k,  on  the  ground  of  trade  fixtures.      Holmes  v.  Kemper,  20 

«'^uns.  28.     So  in  England,  a  building  upon  a  brick  foundation 

'^^  into  the  ground  with  a  chimney  belonging  to  it.     Penton  v. 

^^rt,  2  East,  88.     So  in  Washington,  a  wooden  dwelling  house 

^^0  stories  high  in  front,  with  a  shed  of  one  story,  upon  a  cellar  of 

atone  or  brick   foundation  and  a  brick  chimney.     Van  Ness  v. 

^^hri,  2  Peters,    D.  S.,   137  ;    see  also  Wall  v.  JKwcfo,  4 
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Gray,  256 ;  Wells  v.  BarmeUter^  4  Mass.  514 ;  Raymond  v.  WkUe^ 
7  Cowen,  319 ;  Eleve%  v.  Marr^  3  East,  34. 

These  cases,  though  perhaps  formally  based  upon  some  expressljf 
stated  reason,  not  including  the  united  elements  of  the  rule  quoted, 
will  yet  be  found  upon  thorough  examination  to  have  their  logical 
basis  thereon,  as  in  the  facts  of  each  there  is  shown  a  want  of  the 
united  elements  necessary  to  work  the  change  from  chattel  to  fix- 
ture ;  and  in  them  will  be  found  full  warrant  for  saying  that  the 
finding  of  the  district  court  in  this  case  was  incorrect,  and  that  the 
property  in  question  never  became  in  the  strict  and  proper  sense  oi 
the  word,  fixtures.  The  machinery  was  annexed  to  an  appurte- 
nance  to  the  realty,  but  so  that  it  might  be  removed  without  serious 
damage  thereto.  It  had  no  speciaf  appropriation  to  that  portioi 
of  the  realty  with  which  it  was  connected.  The  intention  of  the 
party  making  the  annexation  as  declared  and  as  naturally  to  be 
inferred  :  '^  the  nature  of  the  article  aflSxed,  the  relation  and  situ- 
ation of  the  party  making  the  annexation,  the  structure  and  mode 
of  annexation,  and  the  purpose  or  use  for  which  the  annexation  has 
been  made,"  can  be  accomplished  only  by  considering  and  treating 
the  machinery  precisely  as  it  was  treated  by  the  defendants,  ac 
chattel  property. 

Judge  Bartley  says,  with  reference  to  the  rule  quoted  :  "  Thif 
criterion  furnishes  a  test  of  general  and  uniform  application ;  one 
by  which  the  essential  qualities  of  a  fixture  can,  in  most  instances 
be  certainly  and  easily  ascertained,  and  tends  to  harmonize  the  ap 
parent  conflict  in  the  authorities  relating  to  the  subject.  It  maj 
be  found  inconsistent  with  the  reasoning  and  distinctions  in  manj 
of  the  cases,  but  it  is  believed  to  be  at  variance  with  the  conclusioi 
in  but  few  of  the  well  considered  adjudications.  Adopting  this  ai 
the  criterion,  there  will  be  found  no  occasion  for  giving  an  ambig 
uous  meaning  to  the  term  fixtures ;  no  occasion  for  denominating 
an  article  a  fixture  at  one  period  of  time,  which  with  the  same  an 
nexation  would  not  be  such  at  another  period;  no  occasion  foi 
determining  that  to  be  a  fixture  as  between  vendor  and  vendee, 
which  under  like  circumstances  of  annexation  would  not  be  such  a^ 
between  landlord  and  tenant ;  or  finding  that  to  be  a  fixture  a£ 
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between  heir  and  executor  which  under  like  circumstances  of  an- 
nexation would  not  be  such  as  between  tenant  for  life  and  remainder 
man  or  reversioner.  Sturges  v.  Warren^  11  Vermont  Rep.  433. 
It  is  true,  the  time  of  the  annexation  and  the  relation  and  situation 
of  the  parties  may  constitute  very  important  considerations  in  ascer- 
t&uiing  the  intention  and  object  of  making  the  annexation. 

Why  is  a  tenant  for  life,  or  for  years,  or  at  will,  favored  with  the 

nght  of  removing  articles  which  he  attaches  to  the  land  during  his 

terna  ?    The  Supreme  Court  of  Massachusetts  say,  in  Whiting  v. 

^ra$tow,  4  Pick.  311 :  "  There  seems  to  be  no  doubt  that,  accord- 

^g  to  the  later  decisions  in  England,  and  several  cases  in  our  own 

l>ook8,  a  tenant  for  life,  for  years,  or  at  will,  may,  at  the  expiration 

of  his  estate,  remove  from  the  freehold  all  such  improvements  as 

were  erected  or  placed  there  by  him,  the  removal  of  which  will  not 

injure  the  premises,  or  put  them  in  a  worse  plight  than  they  were 

^^en  he  took  possession.'^    All  that  is  required  of  a  tenant  is,  to 

«^ve  the  land  in  as  good  condition  as  it  was  when  he  received  it. 

"  «en,  therefore,  a  tenant  erects  expensive  structures  for  carrying 

^^  hia  trade  or  business,  which  can  be  removed  without  their  des- 

^"^ction,  or  material  injury  to  the  freehold,  the  presumption  is  a 

'^feonal  one,  that  it  was  not  the  intention  of  the  tenant  to  make  them 

P^*^naanent  accessories  to  the  freehold,  and  thereby  donations  to  the 

own^|.  Qf  j^^     rpi^Q  intention  of  the  tenant,  clearly  inferable  from  his 

^^uation  and  relation  to  Uie  laijidlord,  is  the  real  foundation  of  the 

''Sht  of  removal  with  which  he  has  been  favored.     It  is  true,  other 

'^^^ons  of  great  subtlety  and  considerations  of  public  policy  have 

"^^o  frequently  assigned  for  this  right  of  removal ;  but  they  are 

^^ubtless  attributable  in  some  degree  to  a  laudable  desire  on  the 

f^^t  of  the  courts  to  carry  out  the  real  intention  of  the  party.    It 

^  8ai<J  that  the  right  of  removal  must  be  exercised  by  the  tenant 

*^ore  the  expiration  of  his  term,  or  in  some  cases  within  a  reason- 

^le  time  afterwards ;  that  the  tenant  can  remove  things  which  he 

"^  attached  to  the  land  for  the  purposes  of  trade  or  manufacture, 

^hen  not  contrary  to  some  prevailing  custom,  or  where  it  can  be 

<*0(tie  without  material  and  essential  injury  to  the  freehold,  or  where 

^0  erections  in  themselves  were  strictly  chattels  in  their  nature 

*^ore  they  were  put  up,  and  can  be  removed  without  being  ^utitd-j 


52  SUPREME   COrRT  OF  NEVADA. 


TwmiwHT  p.  Sharon. 


domolisho*!,  or  losin;^  their  essential  character  or  value.  Amos  JSi 
Feraml  on  Fixtures,  40  and  4i.  All  these  circumstances  funu-isl: 
consitlorations  bearing  u|K>n  the  intention  of  the  tenant  in  makic:^.^ 
the  enM*tioiis,  and  thoir  tem()orary  nature  and  want  of  adaptation 
to  th«»  f)ormanent  use  an«l  e!ij«>yment  of  the  freehold,  and  show  tbe 
ap[»lirati«m  of  the  criterion  here  adof  ted.*' 

Wh«*ther  tho  facts  o(  this  case  be  testeil  by  the  broad  and  lopoa.1 
thonpv  of  the  nilo  announced  in  Tt^tff  v.  Hetcitt.  or  be  treated  undl^i 
th*?  morn  narn^w  ct>nstniction  applied  to  trade-fixtures,  still  the  reaul^ 
15*  the  M.iino.  Sucli  fixtures  mi^ht  pn>perly  be  removed  within 
term  of  a  tenant  at  will,  or  within  a  reasonable  time  after  the 
tcrtninntion  thereof.  />.Yy  v.  Gorham^  5  Pick.  487 ;  Rmny  "^' 
Sfnntiant  17  Mass.  282:  Whitmy  v.  Brastott,  i  Pick.  81 0  ; 
/Airi*  V.  rA'iw/>*.«,  l:>  Me.  20i>:  Eilisv.Faiffe,  1  Pick.  43. 

Tho  first  and  thinl  of  the  decisions  last  cited  are  criticised  in  WJ^ritt 
V.  Arniii^  1  Wharton,  1>1,  but  it  is  difficult  to  see  upon  what  prirK^i- 
pie  a  tenant  at  will  could  be  denied  a  reasonable  time  after  the  <lc- 
tcnnination  of  his  tenancv  to  take  awav  whatever  he  would  rii'htfiiUj 
have  been  entitled  to  remove  durin*:  his  term,  had  he  been  a  tenant  f<^^ 
any  specific  period.  Tlie  law  may  raise  a  presumption  against  six^*^ 
last-named  tenant,  if  he  does  not  remove  his  fixtures,  that  he  intet*^ 
to  leave  them  for  tho  benefit  of  the  estate ;  and  it  is  upon  su-^** 
theory  only  that  the  landloni  holds:  but  no  such  presumption  ari^^ 
in  tho  case  of  the  tenant  at  will,  as  he  cannot  know  in  advance  t:-*^^ 
termination  of  his  tenancy,  and  therefore  cannot  know  when  to 
move ;  and  must  always  be  open  to  this  baseless  presumpi 
unless  he  is  to  be  allowed  a  reasonable  time  after  such  terminat^-^' 
to  remove. 

In  Penton  v.  Hobarty  however,  this  right  of  the  tenant  was  ^^ 
tended  to  one  actually  in  possession  after  lease  expired,  agu-*-'^ 
whom  a  judgment  in  ejectment  had  been  obtained ;  and  the  ver^^^^ 
was  for  the  plaintiff  landlord,  as  to  trespass  in  breaking  and  e»>^*^* 
ing,  damages  one  shilling :  and  for  the  defendant  tenant,  ^^^^ 
tho  rest  of  the  trespass.  This  case,  it  is  claimed,  is  shaken,  s^c^ 
as  it  would  authorize  a  tenant  thus  holding  over  to  remove  fixti 
but  it  is  upheld  in  JSolmes  v.  Tremper^  cited  above  ;  the  court 
ing :  '^  And  when  it  is  said  that  the  removal  must  be  withii^- 
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L,  or  else  he  will  be  a  trespasser,  it  means  only  a  trespasser  as 
regards  the  entry  ";  and  such  Avould  seem  to  bo  the  logical  sequence 
of  tlie  rule  for  the  protection  of  tenants.     However  that  may  be,  it 
is  not  necessary  to  rely  upon  any  extreme  decision  in  this  case,  for, 
eveo  if  not  entitled  to  notice  to  quit  before  they  could  be  held 
fcrespassers,  on  which  point  no  opinion  is  here  expressed,  still  de- 
fendants were  rightfully  holding  until  their  estate  was  determined. 
Accepting  the  view  most  strongly  against  the  defendants,  there  is 
nothing  in  the  facts  of  the  case  from  which  such  termination  can  be 
gathered,  prior  to  the  act  of  the  state  in  giving  to  plaintiff  a  patent, 
upon  the  twenty-seventh  day  of  October,  1869 ;  and  upon  the 
eighteenth  of  the  next  month  the  property  was  removed,  certainly 
i^ot    any  unreasonable  time,  upon  the  facts  of  the  record.     So, 
'whether  the  machinery  be  held  to  be  chattel  property,  or  trade  fix- 
^ui^s,  in  either  case  the  defendants  had  the  right  to  remove  it. 
The  patent  of  the  state  of  Nevada  consequently  could  not  pass  the 
property  to  respondent. 

Holding  these  views,  I  dissent  from  the  opinion  of  the  majority  of 
*^«  court. 


^HE  state  of  NEVADA,  RespOxNdbnt,  v.  ULYSSES  W. 

HUTCHINSON,  Appellant. 

^4L    Law — ^R£C0M1I£NDATI0N    BY     JURT    TO    FULL    EXTENT    OF    PONISHMENT. 

*^ere  the  jury  in  a  criminal  case  rendered  a  verdict  for  manslaughter,  and 
^^commcnded  that  defendant  should  receive  the  full  extent  of  punishment 
^Howed  by  law  for  that  crime ;  and  it  was  objected  that  such  verdict  showed 
'^Ji  its  face  that  the  jury  was  prejudiced  to  defendant's  injury:  Hcld^iYidX 
<Uch  recommendation  did  no  injury,  unless  it  could  be  shown  that  the  court 
^*a  influenced  thereby. 

**^ctio2I  in  Murder  Care  that  Certain  Facts  would  not  Amount  to  more 
^Ban  Maxslauoiiter.  Where  in  a  murder  trial,  in  which  the  verdict  was 
Manslaughter,  the  court  in  its  charge  set  forth  the  law  bearing  upon  the  case 
'&  all  its  possible  phases,  and  also  gave  an  instruction,  that  "  if  defendant  and 
deceased  were  engaged  in  a  violent  struggle,  in  which  deceased  repeatedly 
Btruck  defendant  on  the  head  with  a  champagne  bottle,  and  that  deceased  made 
"(he  first  assault  in  retaliation  of  offensive  and  insulting  language,  such  struggle 
^d  striking  of  defendant  would  be  deemed  sufiScient  provocation  to  excite  an 
^iTenstible  pasaion  in  a  reasoning  being ;  and  if  such  passion  was  actually 
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excited  in  defendant,  and  no  interval  occnrred  saflScient  for  the  roioe  of 
and  hnmanitT  to  be  heard,  bat  immediatelr.  and  wichoct  malice  or  reren^ 
and  siniplv  in  obedience  to  fuch  radden  violent  iropobe  of  passion,  defends 
stabbed  and  killed  deceased,  such  killing  would  not  amotint  to  more  llts 
manslao^ter  ";  and  it  was  objected  that  the  instruction  led  to  the  verdioC: 
manslaughter :  Hdd^  that  the  objection  was  not  v«Iid,  and  that  there  was 
error. 

Appeal  from  the  District  Court  of  the  fSghth  Jadicial  Distri< 
White  Pine  County. 

Defendant  was  indUcted  for  the  murder  of  John  F.  Glenn  ^ 
committed  on  June  10th,  1870,  in  a  saloon  in  Hamilton,  White  P^ 
County.  The  deceased  was  a  porter  in  the  saloon,  and  appe^ 
to  have  been  carrying  out  a  box  of  empty  bottles,  and  repeate<3 
asked  defendant,  who  was  sitting  there,  to  get  up  or  get  out  of  1 
way.  Defendant  refused,  and  deceased  removed  or  attempte<l 
remove  him  ;  and,  upon  his  replying  with  abusive  and  obscene 
guage,  deceased  struck  him  with  a  bottle  ;  and  in  the  scuffle  wb- 
ensued  defendant  infficted  the  fatal  blow  with  a  knife. 

The  trial  took  place  in  July,  1870,  and  defendant  being 
victed  of  manslaughter  was  sentenced  to  the  state  prison  for 
years. 

Among  the  instructions  asked  by  defendant  and  given  by 
court,  to  which  reference  is  made  in  the  opinion,  were  the  follow! 

"  If  the  jury  believe  from  the  evidence  that  the  deceased  mad^ 
attack  upon  defendant,  and  that  the  assault  was  so  sudden,  fi^' 
and  violent  that  a  retreat  would  only  increase  his  danger,  then^  ^ 
fendant  had  the  right  to  kill  deceased  without  retreating  at^  ^ 
provided  the  assault  was  of  such  a  character  as  to  induce  a  rea*^^ 
able  man  to  believe  that  he  was  in  danger  of  his  life  or  of  recei'^^ 
great  bodily  injury." 

"  If  the  jury  believe  from  the  evidence  that  the  defendant  at  * 
time  the  fatal  blow  was  given  had  reasonable  ground  to  apprel^^ 
danger  to  his  life  or  great  bodily  harm,  he  had  a  right  to  de^^^ 
himself,  even  to  the  taking  of  the  life  of  his  assailant,  whether  tl*^ 
was  actual  danger  or  not." 

"  If  the  jury  believe  from  the  evidence  that  the  defendant  afc  ** 
time  the  fatal  blow  was  given  had  reasonable  ground  to  apprel»^^ 
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danger  to  his  life  or  great  bodily  injury,  and  acted  under  that  be- 
lief and  not  a  spirit  of  revenge,  he  should  be  acquitted." 

"  No  words  of  reproval,  however  grievous,  insulting  and  vile,  will 
justify  an  assault  upon  the  person ;  and  if  the  jury  believe  from  the 
evidence  that  the  defendant  did  use  vulgar  and  approbrious  epithets 
toward  Glennen,  this  would  not  justify  any  assault  made  by  Glen- 
i^en ;  and  if  such  an  assault  was  made  in  such  a  manner  as  to  induce 
^e  defendant  as  a  reasonable  man  to  believe  that  Glennen  intended 
^  inflict  upon  his  person  great  bodily  harm ;  that  after  such  assault 
^as  made,  defendant  in  good  faith  endeavored  to  avoid  the  struggle 
out  was  unable  so  to  do,  and  that  defendant  gave  the  blow  with  the 
Knife  under  the  belief  that  it  was  necessary  for  him  so  to  do  in 
order  to  save  his  life  or  to  prevent  great  bodily  harm  upon  his  person, 
^^n  defendant  would  be  justified  in  using  the  knife,  and  the  jury 
should  acquit." 

-ff.  I.  Thornton,  for  Appellant. 

I-  The  verdict  was  contrary  to  the  evidence.  It  was  a  clear 
^J^e  of  justifiable  homicide. 

II.  The  jurors  knew  that  their  province  ended  with  the  return 
^^  guilty  of  manslaughter ;  but  they  invaded  the  province  of  the 
^^H  in  pursuit  of  the  defendant.  Not  satisfied  with  discharging 
^eir  duty,  they  seek  to  influence  the  court  in  its  duty — not  satis- 
*^^  with  convicting  the  defendant,  they  ask  the  court  to  inflict  the 
*^ghest  punishment.  This  shows  bias  and  prejudice,  which  wa§ 
^^dently  inconsistent  with  a  fair  and  impartial  verdict. 

Hi.  The  instruction  as  to  what  "  would  not  amount  to  more  than 
^^^slaughter,"  led  to  the  verdict  of  manslaughter,  while  the  cir- 
cumstances stated  should  have  led  conclusively  to  a  verdict  of  justi- 
^Me  homicide. 

^'  A/Buckner,  Attorney  General,  for  Respondent. 

^*  The  evidence  clearly  proved  defendant  guilty  of  murder. 

^'  The  jury  were  evidently  in  doubt  whether  they  should  not 
™u  defendant  guilty  of  murder  in  the  second  degree,  and  hence 
*®  '^commendation  in  the  verdict  that  the  punishment  should  be 
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for  the  longest  term  for  nirliich  he  could  be  sentenced,  considering 
that  they  could  not,  under  the  mstruction  of  the  court,  convict  hifH 
of  a  higher  crime  than  manslaughter. 

III.  If  there  was  any  error  in  the  instruction,  it  was  against  ttm  * 
state. 

By  Whitman,  J. : 

The  appellant  was  indicted  for  murder,  and  convicted  of  m 
slaughter.     It  is  objected  that  the  verdict  is  contrary  to  the  e 
dence.     In  that  there  is  conflict ;  and  if  it  were  permitted  to  r 
view  and  weigh  the  evidence  in  a  criminal  case — which  is  yet 
undecided  point  in  this  court — still  in  the  case  of  a  substantial  co 
flict,  the  verdict  of  the  jury  would  not  be  disturbed. 

It  is  urged  that  the  verdict  upon  its  face  shows  that  tlie  jur 
was  prejudiced  to  appellant's  injury.     This  is  the  verdict :    "We 
the  jury  in  the  above-entitled  case,  find  the  defendant  guilty  o 
manslaughter,  with  the  recommendation  to  the  court  that  the  d 
fendant  receive  the  full  extent  of  punishment  allowed  by  the  la 
for  this  crime."     That  this  latter  clause  of  the  verdict  is  an  ai 
tempted  invasion  of  the  powers  of  the  court  is  evident ;  but  it  i 
and  must  be,  without  injury,  unless  it  is  shown  that  the  court  w 
influenced  thereby,  which  is  not  pretended.     It  is  not  unusual  f< 
juries  to  express  opinions  somewhat  beyond  their  powers,  but  thou 
irregular,  it  is  in  most  cases,  as  here,  rather  a  harmless  .ecce 
tricity. 

It  is  claimed  by  appellant  that  the  court  erred  in  charging 
jury  thus :    ''  If  the  defendant  and  deceased  were  engaged  in 
violent  struggle,  in  which  the  deceased  repeatedly  struck  the 
fendant  upon  the  head  with  a  champagne  bottle — that  the  dece 
had  made  the  first  assault  upon  defendant  in  retaliation  of  ofiensi 
and  insulting  language,  such  struggle  and  striking  of  defen 
would  be  deemed  a  suflScient  provocation  in  law  to  excite  an  i 
sistible  passion  in  a  reasonable  being ;  and  if  the  jury  believe 
such  an  irresistible  passion  was  actually  excited  in  the  breast  of 
fendant — that  no  interval  occurred  for  the  voice  of  reason  and 
manity  to  be  heard,  and  that  immediately,  without  malice  or 
yenge^  and  simply  in  obedience  to  such  sudden,  violent  impub^^ 
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passion,  he  stabbed  Glennon  and  killed  him,  such  killing  would  not 
amount  to  more  than  manslaughter."  Upon  this,  counsel  for  ap- 
pellant argues :  "  The  instruction  leads  to  a  verdict  of  manslaugh- 
ter, when  the  premises  given  should  lead  conclusively  to  a  verdict 
of  justifiable  homicide." 

The  instruction  complained  of  in  nowise  leads  to  a  conviction  of 
manslaughter.  It  simply  withdraws  from  the  jury  all  considera- 
tions as  to  whether  any  crime  had  been  committed  by  the  defend- 
^t  greater  than  that  of  manslaughter.  Whether  he  was  guilty  of 
that  offense  or  not  was  clearly  left  for  them  to  determine.  There 
w  no  statement  in  it,  that  the  jury  would  be  justified  in  finding  the 
defendant  guilty  of  manslaughter  or  any  other  crime.  So  it  was  held 
^^specting  a  similar  instruction  in  the  case  of  the  State  of  Nevada 
V-  Wiaiam  Little,  6  Nev.  281. 

The  judgment  must  be  affirmed ;  also  the  order  denying  a  new 
trial.     It  is  80  ordered. 

CrARBER,  J.  having  been  of  counsel,  did  not  participate  in  the 
foregoing  decision. 


THE  STATE  OF  NEVADA,  Respondent,  v.  E.  B.  PARSONS 

et  ah.  J  Appellants. 

^>"»Ai.  L^^  —  Testimoxt  in  Absence  op  Juror.     Where  a  portion  of  the 

^timony  of  a  witness  for  prosecution  in  a  criminal  case  was  given  during  the 

Absence  of  a  juror,  but  it  appeared  that  such  testimony  was  immaterial  and 

"**■  it  was  repeated  to  the  twelve  jurors  as  soon  as  the  court^s  attention  was 

^led  to  the  fact :  Held,  that  the  irregularity  could  not  operate  to  defendant's 

^^HiQent,  and  was  not  sufiScient  to  reverse  the  judgment 

^^•^fiiTT  WHICH  MIGHT  BE  PREJUDICIAL.    On  appeal  from  a  conviction  in  a 
^'^iinal  case,  any  irregularity  which  might  have  affected  the  verdict  will  throw 
^^u  the  state  the  burden  of  showing  that  it  was  not  and  could  not  have  been 
'^'^Judicial  to  defendant. 

*^  or  Juror — Presumption  op  Reoularitt.     Where  the  record  in  a  crimi- 
nal 

^ase  showed  that  while  a  witness  was  giving  some  immaterial  testimony,  a 

''^*',  who  had  been  absent,  came  into  court :  Held,  that  the  presumption  was, 

***  the  contrary  appeared,  that  the  juror  was  absent  by  the  permission  of  the 

^^^'t  and  in  charge  of  its  officer. 

6 
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Authentication'  or  Affidatits  for  New  Trial.  Where  affidavits  in  refer 
to  certain  remarks  by  the  court  below  on  a  criminal  trial  were  copied  int( 
bill  of  exceptions ;  but  there  was  nothing  to  show  that  they  had  been  file 
used  on  the  motion  for  a  new  trial :  Held,  that  the  Supreme  Court,  on  ap] 
could  not  regard  them. 

No   ISQCIRT   AS    TO    ISSCFFICrEXCT   OF  EtIDEXCE   WHERE   ReCORD   DEFECTIVE. 

Supreme  Court  will  not  consider  an  objection  on  a  criminal  appeal  that 
verdict  was  not  justified  by  the  evidence,  if  the  bill  of  exceptions  and  st 
ment  fail  to  show  affirmatively  that  they  contain  all  the  evidence  tendinj 
prove  the  facts,  as  to  which  an  insufficiency  of  evidence  is  alleged. 

Appeal  from  the  District  Court  of  the  Second  Judicial  Distr 
Washoe  County. 

The  appellants,  E.  B.  Parsons,  Tilton  Cockerell  and  J« 
Squires,  together  with  A.  J.  Davis,  J.  C.  Roberts,  James  Gilchr 
R.  A.  Jones  and  J.  E.  Chapman,  were  indicted  at  the  Novem 
term,  1870,  of  the  District  Court  for  Washoe  County,  for  the  cri 
of  robbing  Frank  C.  MinshuU,  express  messenger  of  Wells,  Fa 
k  Co.,  of  $11,435.  Upon  arraignment,  Jones  pleaded  guilty,  j 
afterwards  Davis  did  the  same.  The  appellants  first  demurred 
the  indictment,  as  did  also  Chapman,  and  after  demurrer  o\ 
ruled,  pleaded  not  guilty.  Being  tried  and  convicted,  they  w 
sentenced  to  the  State  Prison,  at  hard  labor ;  Parsons  for  the  U 
of  twenty  years,  Cockerell  for  the  term  of  twenty-two  years,  i 
Squires  for  the  term  of  twenty-three  and  a  half  years. 

Wm.  Webster  J  for  Appellants. 

After  arguing  the  demurrer  at  some  length,  counsel  made 
points : 

I.  One  of  the  most  sacred  rights  given  an  accused  is  to  hav 
full  and  impartial  jury  when  evidence  is  being  given.  This  ri 
may  be  ssud  to  be  mandatory.  If  it  were  merely  directory 
would  no  doubt  devolve  upon  the  appellants  to  show  affirmativ 
that  their  cause  had  been  prejudiced  by  the  irregularity;  bu' 
this  case  no  such  requirement  can  be  made.  8  Cowen,  355 
Graham  &;  W.  on  New  Trials,  375,  Note  1. 

II.  The  evidence  does  not  sustain  the  indictment.  Defends 
in  the  first  count  are  charged  with  taking  the  moneys  of  ^^  W< 
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Fargo  &  Company,"  from  Frank  C.  Minshull;  in  the  second  count 
they  are  charged  with  taking  the  moneys  of  Frank  C.  Minshull, 
bailee  of  "  Wells,  Fargo  &  Company  " ;  on  the  trial  it  is  shown 
that  the  moneys  of  neither  were  taken,  but  those  of  "  Wells,  Fargo 
4  Co.,"  which  is  different  from  "  Wells,  Fargo  &  Company." 

III.  Counsel  also  referred  to  the  affidavits  in  the  bill  of  excep- 
tions, which,  however,  were  not  properly  authenticated,  and  discus- 
sed the  evidence  at  length,  claiming  that  it  was  insufficient  to  justify 
the  verdict. 

L.  A .  BuckneTj  Attorney  General,  and  Robert  M,  Clarke,  for 
Respondent. 

I.  The  objection  that  Gilchrist  delivered  testimony  in  the  absence 
^i  one  of  the  jurors  is  bad  for  two  reasons ;  the  testimony  so  deliv- 
ered was  unimportant  and  immaterial,  especially  as  to  the  defense, 
*nd  it  was  repeated  after  the  juror's  return.  This  excludes  all 
P^^ibility  of  injury.  The  presumption  is,  that  the  juror  was  in 
charge  of  a  sworn  officer.     Misconduct  will  not  be  presumed. 

D.  The  objection  to  oral  statements  alleged  to  have  been  made 
v  the  judge  in  denying  Chapman's  motion  for  dismissal  cannot  be 
considered  here,  and  is  not  well  taken  if  considered,  because  the 
*^ity  of  the  words  alleged  is  exposed  by  the  judge's  certificate ; 
^^  because  the  words  used  were  not  used  with  reference  to  these 

^*^ndants,  nor  either  of  them,  but  to  Chapman,  who  does  not  com- 

Piain.     They  were  a  statement,  not  to  the  jury,  but  to  counsel. 

^as  an  opinion  pronounced  against  Chapman  upon  his  motion, 

.  ^dered  imperative  by  the  application  to  dismiss  him  from  the 

^^ictment.     The  court  was  compelled  to  decide  whether  the  cvi- 

^^ce  was  or  was  not  sufficient  to  put  Chapman  on  his  defense ; 

^^  his  guilt  or  innocence  had  nothing  to  do  with  the  guilt  or  inno- 
^^tice  of  these  defendants. 

%  the  Court,  Gakber,  J. : 

The  first  point  made  by  appellants  is,  that  the  indictment  charges 
^J^  than  one  offence.  The  same  question,  on  the  same  indict- 
'^^eut,  was  made  and  disposed  of  in  State  v.  Chapman^  6  Nev.  325, 
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It  \H  aHHigiied  for  error,  that  a  portion  of  the  testimony  of  Gl^ 
chrmt,  a  \vitni»88  for  tho  prosecution*  was  given  during  the  absence 
of  ono  of  tho  jurors.     But  it  clearly  appears  from  the  record,  that 
tho  U*Mim(n\y  ho  given  was  immaterial,  and  that,  as  soon  as  ^^ 
htUiui'um  of  tho  court  was  called  to  the  fact  of  the  absence  of  tihe 
juror,  tho  Hamo  testimony  was  rcj^eated  to  the  twelve  jurors.     It  '^ 
ih<!rrfor«  <»vidont  that  the  irregularity  complained  of  could  not  poa- 
mh\y  hftvo  operated  to  tho  detriment  of  the  appellants.     The  arg^- 
m^^rit  of  oouimel  \a  directed  to  the  fact  of  the  absence  of  the  juror, 
ratlnir  than  to  tho  reception  of  testimony  by  the  other  members  oi 
ih«  Jury  dtiring  his  absence.     In  order  to  preserve  them  from  b-^J 
outfiido  iiifluonco,  tho  juix>rs  sworn  to  try  an  indictment  for  felony* 
ivhofi  not  ill  court,  should  be  kept  in  charge  of  the  sworn  officers 
of  tho  oourt.     Doubtless,  a  showing  of  exposure  to  improper   i^" 
fliionrn,  Miioh  as  separating  unattended  by  an  oflScer,  under    cir- 
miuMnuiu^n  affording  opportunity  for  tampering,  corruption  or  ^^ 
liko     ill  otlu^r  words,  an  irregularity  which  might  have  aflFected  ^^^ 
vonllrit'    would  throw  upon  the  Btate  the  burden  of  proving  that  tn® 
Irni^iilanty  was  not  and  could  not  have  been  prejudicial  to   tx^c 
d^jfoiKlant.     Hut  this  reconl  discloses  no  such  irregularity.      -^"^ 
that  appears  is  that,  while  the  witness  was  testifying,  one  of    *'**® 
Juroni  who  had  been  absent  came  into  court.     We  think,  until  ^** 
dfifdridants  show  tho  contrary,  the  fair  presumption  is  that  the  j**^^ 
WAN  absent  by  tho  permission  of  the  court  and  in  charge  of    ^ 
officer. 

'Hie  next  asHignment  relates  to  the  remarks  made  by  the  co^ 
in  overruling  tho  motion  to  discharge  Chapman.     We  cannot   ^^ 
gard  the  affidavits  cojned  into  the  bill  of  exceptions.     They 
not  a[)pear  to  have  been  filed  or  used  on  the  motion  for  a  ^^ 
trial.     'J'ho  certificate  of  tho  judge  to  the  bill  of  exceptions  is 
cluMivo  on  us.     From  this  it  appears,  that  the  remarks  of  the  j^* 
simply  affirmed  the  making  out  c^  vl  prima  facie  case  against  Ct*^^ 
man.     It  is  not  j)retended  thr.;  ;his  was  error  of  which  these  apP 
lants  can  complain. 

The  other  errors  assigned,  and  not  disposed  of  in  State  v.  C^  ^. 
fwan,  are  founded  upon  tiie  assumption  that  the  evidence  doe^  ^^i 
justify  the  verdict.     Wo  cannot  consider  them,  for  the  reason  ^ 
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bill  of  exceptions  and  the  statement  fail  to  show  affirmatively 
tli.2i,t  they  contain  all  the  evidence  tending  to  prove  the  facts  as  to 
Lch  a  failure  of  proof  is  alleged.     Sherwood  v.  Sma^  5  Nev. 
;  Com,  V.  Merrillj  14  Gray,  (Mass.)  417. 
Tlhe  judgments  and  the  orders  appealed  from  are  affirmed. 


S  A.MUEL  HAMER,  Respondent,  v.  JOHN  KANE,  Appellant. 

^O        IXJUHCTION     TO     RiSTRAIN     EXECUTION     RESTRAIN  ABLE      BY     SIMPLE     MOTION. 

Where  in  an  action  for  an  injunction  to  restrain  proceedings  under  a  writ  of 
execution  issued  by  a  justice  of  the  peace  in  a  certain  tax  suit  commenced  be- 
fore him,  and  in  which  he  had  denied  a  motion  to  transfer  to  the  district  court, 
in  accordance  with  Section  88  of  the  Act  of  March  9th,  1865,  (Stats.  1864-6, 
271)  the  complaint  set  forth  the  fact  of  an  appeal  from  the  judgment  to  the 
district  court,  but  failed  to  allege  any  motion  to  either  the  justice  or  district 
court  to  stay  the  execution  issued :  Held^  that  as  there  was  a  plain,  adequate 
tnd  convenient  remedy  by  simple  motion  in  the  original  suit,  no  case  for  injunc- 
tion was  made  out 

^^  Ikjunction  where  Motion  affords  Remedy.  As  the  remedy  by  injunc- 
tion has  always  been  denied  when  there  is  a  plain,  adequate  and  convenient 
remedy  at  law,  upon  analogous  principle  and  stronger  reason  should  it  be  de- 
sired when  the  end  sought  may  be  obtained  by  mere  motion  in  an  action 
pending. 

''^tiSTrcEs'  Courts — Stat  of  Execution  in  Case  of  Apfeal.  In  case  of  the 
due  perfection  of  an  appeal  from  a  justice's  court  to  a  district  court,  the  jus- 
tice has  the  power  to  stay  proceedings  under  an  execution  previously  issued, 
and  the  district  court  to  supersede  or  stay  one  issued  after  such  appeal. 

Appeal  from  the  District  Court  of  the  Seventh  Judicial  District, 
■^coUi  County. 

The  tax  suits,  to  restrain  the  executions  in  which  this  action  was 
^^tituted,  were  brought  in  the  justice's  court  for  Pioche  Township, 
"^^coln  County ;  and  the  defendant  was  sheriff  of  that  county. 

-£.  A.  BuckneVj  Attorney  General,  and  Thomas  Welhj  for  Ap- 
pellant. 

I.  The  bill  sets  forth  no  suflScient  cause  for  the  granting  of  an 
^j^ction.    It  shows  that  the  judgments  had  been  appealed  from. 
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When  the  appeals  were  perfected,  if  the  sheriflF  had  executions  fc.xxe 
justice  would,  no  doubt,  on  demand,  have  issued  a  supersedee^js ; 
and  if  not,  he  couhi  have  been  compelled  to  do  it.  So  the 
had  a  plain,  speedy  and  adequate  remedy  by  their  appeals.  Pi 
tice  Act,  Sec.  585  ;  4  Cal.  177 ;  7  Cal.  276 ;  80  Cal.  326 ; 
Cal.  265. 

Pitzer  ^  Corson  and  (r.  S  Sawyer^  also  for  Appellant. 

J,  C.  Foster  and  TT.  W.  Bishop^  for  Respondent. 

The  object  of  the  action  is  to  restrain  defendant  from  sell 
plaintiff's  property  until  a  test  case  is  decided.  The  compla 
shows  that  an  appeal  was  taken  and  perfected,  and  a  bond  filed 
stay  execution ;  that  afterwards  the  justice  issued  execution,  am 
sale  was  about  to  be  made,  which  would  create  a  cloud  on  the  ti> 
of  plaintiff.  The  object  is  to  prevent  the  creation  of  this  cloudy 
stop  and  end  great  and  onerous  litigation  and  a  multiplicity  of  tria 

Courts  of  equity  often  interfere  with  suits  at  law  by  injunction, 
the  purpose  of  preventing  or  stopping  useless  litigation.     Willa 
on  Injunctions,  273  ;    Woodruff  w  Fisher^  17  Barb.  224  ;  Crew 
Burnham^  1  Black.  352 ;  Key  v.  Mxinsell^  19  Iowa,  305 ;  Ma 
eny  v.  Goldertj  5  Ohio  St.  R.  361 ;  Be  Bauer  v.  The  Alayor^ 
Barb.  392 ;    Von  Schmidt  v.  Huntington^  1  Cal.  55 ;  People 
Straiton,  25  Cal.  244 ;  People  v.  MerriU,  26  Cal.  337. 

By  the  Court,  Lewis,  C.  J. : 

Several  actions  were  brought  by  the  state  in  a  justice's  court, 
the  purpose  of  recovering  taxes  alleged  to  have  been  levied  and 
sessed,  but  remaining  unpaid.     The  defendant  in  each  case  appea 
answered  and  moved  a  transfer  of  the  cases  to  the  district  co 
under  Section  33,  page  287,  (Stats,  of  1864-5)  which  declar 
that  "  if  it  appear  on  the  trial  of  any  action  commenced  in  a  justic 
court  under  the  provisions  of  this  act  that  the  legality  of  any 
or  assessment  levied  hereunder  is  involved  therein,  the  justice  sh 
immediately  make  an  entry  thereof  in  his  docket,  and  cease  a11  fu 
ther  proceedings  in  the  case  ;  and  shall  immediately  certify  and 
turn  to  the  district  court  of  the  county  a  transcript  of  all  the  entri 
made  in  his  docket  relating  to  the  case,  together  with  all  the  p: 
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ce33  and  other  papers  relating  to  the  suit,  in  the  same  manner  as 
an    appeal.     Thereupon  the  district  court  shall  proceed  in  the  case 
to  final  judgment  and  execution,  the  same  as  if  the  said  suit  had 
been  originally  commenced  therein."     The  justice  denied  the  mo- 
tion, and  rendered  judgment  in  each  case  against  the  defendants 
resj^ectively,  from  which  an  appeal  was  taken  to  the  district  court. 
fiu.t  it  appears  execution  was  issued  by  the  justice,  and  the  defend- 
ants, apprehending  a  levy  and  sale  of  property  thereunder,  began 
this  suit,  for  the  purpose  of  obtaining  an  injunction  restraining  the 
defendant  from  proceeding  under  the  writs.     A  general  demurrer 
to    the  complaint  was  filed  and  overruled,  and  upon  the  defendant 
failing  to  answer,  an  injunction  was  issued,  from  which  this  appeal 
is  taken. 

The  complaint  does  not  state  whether  the  executions  were  issued 
^y  the  justice  before  appeals  were  taken  or  not,  nor  is  there  any 
Snowing  that  an  effort  has  been  made  to  have  a  stay  of  proceed- 
ings upon  them  by  motion  to  the  court  issuing  them,  or  the  district 
^^urt  to  which  the  appeals  were  taken.  The  injunction  is  sought  to 
restrain  any  levy  and  sale  under  the  executions  until  the  determination 
^*  the  appeals  in  the  tax  suits.  Now  the  courts  have  always  denied 
^®  remedy  by  injunction  when  there  was  a  plain,  adequate  and 
^^Hvenient  remedy  at  law.  Upon  analogous  principles  and  stronger 
^^^8on  should  it  be  denied  when  the  end  sought  by  it  may  be  ob- 
^Ued  by  a  mere  motion  in  an  action  already  pending. 

•But  in  this  case,  if  the  executions  were  issued  by  the  justice 

^fore  the  bonds  on  appeal  were  given,  then  a  motion  should  have 

^  ^^n  made  before  the  justice,  when  filed,  to  stay  further  proceed- 

^83  upon  them.     If  issued  afterward,  the  matter  was  under  the 

^^trol  of  the  district  court,  and  an  application  on  motion  of  a 

*^^*^ilar  character  should  have  been  made  to  that  tribunal.     K  a 

^Od,  as  required  by  the  statute  for  the  stay  of  execution,  were 

&veix  when  the  appeal  was  taken,  it  must  be  presumed  the  justice 

^^Id  at  once  order  a  stay  of  proceedings  upon  the  executions 

P^viously  issued  by  him  upon  mere  suggestion.     And  so  if  issued 

'Afterward,  undoubtedly  the  district  court,  which,  after  appeal,  had 

^^plete  jurisdiction  of  the  case  and  control  of  the  judgment, 

^^uld  have  issued  if  not  a  supersedeas,  at  least  an  order  staying 


64  SUPREME   COURT  OF  NEVADA.  [Jo 

Clayton  v.  IlHrris. 


proceedings,  thus  rendering  a  new  suit  and  injunction  entirely 
necessary.     When  the  injunction  is  sought  as  auxiliary  to  an  acbmon 
already  commenced,  and  the  end  to  be  obtained  by  it  can  bd    sls 
completely  accomplished  by  motion  upon  the  clearest  principles   of 
equity  practice,  a  new  suit  instituted  simply  for  such  injunct^lon 
cannot  be  sustained.     To  allow  it  would  be  to  encourage  useless 
litigation  and  unnecessary  expense.     As  the  plaintiffs  could  bstve 
obtained  complete  relief  and  protection  from  the  threatened  inj  ury 
by  motion  in  the  actions  in  which  the  appeals  were  taken,  this  suit 
was  entirely  unnecessary.     These  essential  facts  appearing  by   the 
complamt,  the  demurrer  should  have  been  sustsuned.     The  judg- 
ment below  must  therefore  be  reversed.     It  is  so  ordered. 


PATRICK    H.   CLAYTON,  Appellant,    v.   CHARLES     ^' 

HARRIS,  Respondent. 

Reoistrt  ALLRaiiNCE  Oath  Uncoxstitctional.    The  oath  required  by  Sect*  ^** 
of   the  registry  law,  (StaUs.  1869,  141)  "being  in  terms  in  addition  to     ^ 
qualifications  of  an  elector,  which  now  arc  or  hereafter  may  be  prescribe*^ 
law,"  cannot  be  regarded  as  "  a  test  of  electoral  qualification  '*  withirv-  . 

meaning  of  the  constitution,  (Act  II,  Sec.  6)  and  is  therefore  unconstituti^^*^ 

LiGisLATiTE   Power  as  to  Right  or  Suffiuok.      The  legislature  can  adt^ 
qualification  as  Utle  to  the  right  of  suffrage  to  those  prescribed  by  the    ^^ 
stitution. 

CoNSTRUCTiox  OF  ARTICLE   II,  SECTION  6,  OF  CoNSTiTUTiox.      Under   Articles  - 

Section  6,  of  the  constitution,  the  legislature  can  prescribe  what  oath  or  or  ^^ 
may  be  necessary  as  a  test  of  electoral  qualification,  but  it  cannot  impe#-  ^ 
trammel  the  right  of  sufiragc  by  adding  new  qualifications. 


Qualifications  op  Electors.     Where  it  appeared,  in  a  contested  election  c^ 
that  the  successful  candidate  had  been  elected  by  votes  of  persons  w  »^^ 
names  had  been  put  on  the  official  register,  though  they  had  not  takei'*-         . 
oath  prescribed  by  the  registry  law,  (Suts.    1869,  141):      Held,  that 
oath  could  not  be  required,  and  that  the  votes  were  properly  received. 

Appeal  from  the  District  Court  of  the  Third  Judicial  Distm'^-^^ 
Lyon  County. 

The  facts  are  stated  in  the  opinion  of  the  court. 
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larke  ^    Wdh^  for  Appellant. 

The  oath  is  not  in  violation  of  the  constitution.  It  is  not 
dditional  qualification.  It  does  not  require  the  elector  to  Have 
ithing,  to  possess  some  physical,  intellectual  or  moral  attribute 
uality :  but  to  perform  an  act  in  every  particular  consistent 
his  conscience  and  duty.  The  distinction  between  having  a 
ification  and  doing  an  act  in  proof  of  it,  is  too  apparent  for 
ission.  The  constitution  and  government  of  the  United  States 
in  fact  and  law,  parts  of  the  constitution  and  government  of  the 
of  Nevada.  Art.  I,  Sec.  2,  Const.  Nev. ;  Art.  VI,  Const. 
>.  In  legal  effect,  therefore,  the  oath  simply  requires  the 
)r  to  support  and  defend  the  constitution  and  government  of 
bate  of  Nevada.  Has  the  sovereignty  of  the  state  fallen  so 
hat  it  cannot  require  its  citizen  to  take  an  oath  of  fealty  to  its 
itution  and  government  ? 

If  our  conclusions  respecting  the  constitutionality  of  the 
are  correct,  we  have  left  for  consideration  only  the  question, 
the  fact  that  the  elector's  name  was  on  the  register  at  the  time 
ting  conclusive  of  his  right  to  vote  ?  We  say.  No :  "  illegal 
"  is  a  specific  ground  of  contest.  The  question  was  not 
could  not  be  passed  upon  by  the  registry  agent  judicially, 
ad  no  jurisdiction  to  determine  it. 

S.  Mesick,  for  Respondent. 

The  oath  prescribed  by  the  registry  law  superadds  a  condi- 

»f  voting  not  contemplated  by  the  constitution,  and  not  within 
ower  of  the  legislature  to  prescribe. 

gistration  is  no  element  of  qualifications  as  an  elector,  but  is 
evidence  of  the  right  to  vote.  The  persons  whose  votes  are 
ted  to  had  all  the  qualifications  of  voters,  and  their  names  are 
5  official  register  and  the  check  list. 

The  oaths  are  not  prescribed  by  the  legislature  as  tests  of 
ication,  but  are  made  by  their  terms  qualifications  in  addition 
se  prescribed  by  the  constitution.  Inasmuch  as  these  oaths 
Dnditions  to  the  right  of  voting  not  contemplated  by  the  con- 
on,  they  are  void.     Davis  v.  McKeebt/j  5  Nev.  369, 
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By  the  Court,  Whitman,  J. : 

This  case  is  an  election  contest  for  the  office  of  district  judge  o9 
the'second  judicial  district.  The  election  was  held  on  the  eightba 
day  of  November,  1870,  and  should  have  been  conducted  undent 
the  provisions  of  an  act  entitled  "  An  act  to  provide  for  the  reg- 
istration of  the  names  of  electors,  and  to  prevent  fraud  at  elec- 
tions," approved  March  5th,  1869,  so  far  as  such  were  constitu- 
tional and  valid. 

The  whole  contest  here  is  narrowed  to  one  point :  the  correctnea.^ 
or  otherwise  of  the  action  of  the  district  court  trying  the  cause,  \m 
excluding  certain  evidence,  which  ruling  is  assigned  as  error, 
concisely  stated  by  counsel  for  appellant,  the  matter  stands  th 
"  The  appellant  oflFered  to  prove  that  persons  voted  for  responde 
whose  names  had  been  put  on  the  official  register  without  such  p^ 
sons  having  taken  the  oath  prescribed  by  Section  5,  Act  Ma 
5th,  1869,"  entitled  as  above,  '^  and  also  that  enough  such  persoa 
voted  for  respondent  to  elect  him."  To  this  oflFer  respondent  o 
jected  upon  the  grounds :  1.  That  the  appearance  of  the  votec 
name  on  the  official  register  was  conclusive.  2.  That  the  oath  w^ 
unconstitutional. 

This  objection  was  sustained  by  the  court,  the  evidence  exclude 
and  final  judgment  entered  for  respondent — whence  this  appeal. 

The  section  of  the  act  referred  to,  so  far  as  it  is  in  present  poi: 
reads  thus  :     '^  Section  5.  In  addition  to  the  qualifications  of 
elector,  which  now  are  or  hereafter  may  be  prescribed  by  law,  eve 
person  applying  to  be  registered  shall,  before  he  shall  be  entitled 
to  have  his  name  registered,  take  and  subscribe  the  following  oa 
or  affirmation,  which  shall  be  administered  by  the  registry  age 

*  *  *  I  do  solemnly  swear  (or  affirm)  that  I  will  supper*^ 
protect  and  defend  the  constitution  and  government  of  the  United 
States  against  all  enemies,  either  domestic  or  foreign,  and  that 
will  bear  true  faith,  allegiance  and  loyalty  thereto,  any  ordinance  ■ 
resolution  or  law  of  any  state  or  territory  to  the  contrary  notwitl^ 
standing."     ♦    ♦    ♦^  ^         , 

The  constitution  of  this  state  establishes  the  qualifications  ^^ 
voters,  provides  that  they  shall  be  registered,  and  "  for  the  asce  *=* 
tainment  by  proper  proofs  of  the  persons  who  shall  be  entitled  — 


1871.]         SUPREME    COURT   OF  NEVADA.  67 


Clayton  v.  Hmrris. 


the  right  of  suSrage,  as  hereby  established,  to  preserve  the  parity 
of  elections  and  to  regulate  the  manner  of  holding  and  making  re- 
turns of  the  same  ;  and  the  legislature  shall  have  power  to  prescribe 
by  law  any  other  or  further  rules  or  oaths  as  may  be  deemed  neces- 
saxy  as  a  test  of  electoral  qualification."     Const.  Art.  II,  Sec.  6. 
If,  then,  the  portion  of  the  oath  quoted  be  prescribed  as  a  "  test  of 
electoral  qualification  "  it  must  stand,  however  unlikely  so  to  act, 
as  the  legislature  is  the  judge  of  what  oath  or  oaths  may  be  neces- 
sary as  such  test.     But  the  legislature  has  said  that  this  oath  shall 
be  taken  ^^  in  addition  to  the  qualifications  of  an  elector  which  now 
are  or  hereafter  may  be  prescribed  by  law."   The  natural  interpreta- 
tion of  this  language  is  that  the  oath  is  not  applied  as  a  test  of 
electoral  qualification,  but  as  a  qualification  in  addition  to  those 
•Iready  prescribed,  or  hereafter  to  be  prescribed.     Here  the  legis- 
J^tiire  exceeded  its  power ;  it  can  add  no  qualifications  as  title  to 
"Je  right  of  suffrage,  to  those  prescribed  by  the  constitution. 

iTiis  is  substantially  admitted  by  appellant's  counsel ;  but  he  con- 

^i^da  that  this  oath  is  no  new  qualification,  but  that  the  taking 

r^*'^ereof  is  simply  dging  an  act  in  proof  of  such  qualification.     This 

[^  P^ition  is  opposed  to  the  legislative  declaration,  if  its  language 

J   *>a8  been  properly  interpreted  above ;  but  aside  from  that,  it  is  diffi- 

V  '^t  to  see  how  the  solemn  sworn  promise  of  a  party  as  to  his  future 

f     *®boii  could  possibly  be  proof  of  residence,  citizenship  or  any  other 

^     ^t  prescribed  by  the  constitution  as  precedent  to  the  right  of 

^^^ge.     As  has  been  suggested,  probably  the   adaptability  of 

^^h  proof,  its  fitness  or  unfitness  to  accomplish  the  object  sought, 

^*d  not  be  inquired  into  had  the  legislature  indicated  its  opinion 

^    ^^  the  oath  was  necessary  for  such  purpose ;  but  when  the  legis- 

^^re,  instead  of  so  doing,  has  named  it  as  an  additional  qualifica- 

^^1  and  when  it  is  evident  that  no  one  could  truthfully  take  such 

^^h  without  the  existence  of  a  certain  positive  mental  condition 

♦V        '  ^'^^^^8^  laudable,  is  not  made  a  constitutional  prerequisite  to 

^^  exercise  of  the  right  of  suffrage,  it  follows  that  it  must  be  deemed 

^  ®  ^y  the  legislature  declared,  an  additional  qualification.     The 

&slature  in  effect  says  to  the  person  possessing  all  qualifications 

^titling  him  to  registration  and  to  vote,  "  you  shall  not  occupy 

y^Ur  rightful  position  as  defined  by  the  constitution,  unless  you,  in 
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addition,  promise  for  all  future  time  to  conduct  yourself  in  a  certa^ 
manner,  and  such  promise  so  to  act  shall  be  and  is  a  qualificaii.  ^ 
precedent  to  voting." 

This  is  unconstitutional ;  the  right  of  suffrage  cannot  be  imped-« 
or  trammelled,  save  so  far  as  the  legislature  may  deem  necessa-r 
as  a  test  of  electoral  qualification. 

The  ruling  of  the  district  court  was  therefore  right  upon 
second  specification  of  objection. 

This  conclusion  renders  it  unnecessary  to  examine  the  first. 

The  judgment  is  affirmed. 

Garber,  J.,  did  not  participate  in  the  foregoing  decision. 


J.  N.  WILLIAMS,  V.  H.  J.  BIDLEMAN. 

• 

Leffingwell   Rklief  Act  Unconstitutional.    The  Act  of  February  16th,  18 
directing  the  issuance  and  payment  of  county  warrants  for  the  relief  of  Ji 
LefiBngwell,  (Stats.  1871,  67)  is  a  special  law  regulating  county  business,  ^^ 
therefore  in  violation  of  Art  IV,  Sec.  20,  of  the  Constitution. 

Construction  of  Article  IV,  Section  20,  of  the  Constitution.    Under  the  c^ 
stitutional   provision  against  the  passage  of  local  or  special  laws  regulati 
county  or  township  business,  (Art.  IV,  Sec.  20) :     Held,  that  a  special  a<"^ 
auditing  and  allowing  a  preexisting  claim  against  a  county,  appointing  t 
mode  and  manner  of  its  payment,  directing  the  drawing  of  county  warrai^ 
and  fixing  the  rate  of  interest  they  should  bear,  was  unconstitutional. 

Laws  in  Reference  to  Countt  Liabilities.    A   law  fixing  the  liability  of 
county  is  a  condition  precedent  to  the  exaction  of  payment  from  the  county. 

Local  Management  of  Local  Affairs.  The  policy  of  the  condtituiion  is  loc^ 
management  of  local  affairs,  regulated  by  general  laws  of  uniform  applicatio  ' 
throughout  the  state. 

Application  of  Statute  Regulating  County  Business.  Whether  the  legislatf 
ture  can  or  cannot  convert  a  moral  obligation  into  a  legal  demand  against  m 
county,  or  fix  a  salary  or  compensation  of  a  county  officer  by  special  enact, 
ment,  it  clearly  has  no  power  by  a  special  act  to  repeal  the  general  law  regu- 
lating county  business,  (Stats.  1864-5,  267)  or  dispense  with  its  provisions  ic 
favor  of  a  particular  person,  leaving  it  in  force  as  to  all  others. 

Allowance  of  Claims  against  Counties.  The  fact  that  the  board  of  commis- 
sioners of  a  county  has  no  power  under  the  general  law  to  examine  or  allow 
any  account  against  the  county  except  such  as  is  legally  chargeable  against  it. 
does  not  authorize  the  passage  of  a  special  law  directing  the  allowance  and 
payment  of  an  account  which  could  not  be  allowed  under  the  general  law. 
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Application  to  the  Supreme  Court  for  a  writ  of  mandamus  re- 
quiring the  defendant,  as  recorder  and  ex-officio  auditor  of  Lander 
County,  to  issue  and  deliver  the  warrants  referred  to  in  the  act 
copied  in  the  opinion.  The  defendant,  in  answer  to  the  petition,  set 
up  the  unconstitutionalitj  of  the  act. 

Clarke  ^  Wdh^  for  Relator. 

I.  The  act  in  constitutional  contemplation  does  not  '^  regulate 
coiinty  business,"  but  simply  declares  that  in  the  judgment  of  the 
legislature  Lander  County  ought  to  pay  LeflSngwell  a  certain  sum 
^f  rnoney,  for  the  payment  of  which  there  was,  without  this  act,  no 
^^tliority  of  law,  mode  of  payment,  or  means  of  compulsion.  A 
S^neral  law  was  not  only  unnecessary,  but  would  have  been  abso- 
*^tely  inapplicable,  if  not  impracticable.  The  legislature  is  not 
^^^hibited  from  giving  individual  relief.  It  thought  Leflingwell 
^'^Slit  to  be  paid,  and  knew  he  could  not  be  without  legislative  pre- 
^^rtption  of  authority  and  mode.  The  constitution  does  not  pro- 
'^l^it  necessary  special  legislation,  when  general  will  not  cover  the 


Xl.  Leffingwell's  claims  were  validated  by  the  act,  which  also 
ptx>^ded  a  mode  of  payment,  which  mode  takes  the  matter  out  of 
^*^^  operation  of  any  previous  act,  and  repeals  all  former  laws 
^^^tiing  upon  the  question  so  far  as  in  conflict  with  its  provisions. 
^^  "vras  a  case  the  necessities  of  which  could  be  judged  of  only  by 
^^^  legislature. 

George  S,  Hupp^  for  Defendant. 

X    The  act  is  in  violation  of  Art.  IV,  Sec.  20,  of  the  con- 

'Ution,  and  therefore  void.     The  legislature  could  not  in  dia- 

of  the  constitutional  prohibition  interfere  with  the  local  and 

^iP^oa?  btmness  of  Lander  County,  and   command  her  to  draw 

^*^oiiey  from  her  treasury,  and  pay  it  to  one  of  her  former  oflScers, 

^pon  a  state  of  facts  of  which  her  own  commissioners  had  exclusive 

^^jjnal  jurisdiction. 

I.  There  is  a  general  law  providing  for  the  allowance  and 
^jment  of  claims  against  counties,  which  is  of  uniform  application 
^'^^i^ou^oat  all  the  counties  of  the  state.    The  Leffingwell  act  un- 
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dertakes  to  repeal  this  law,  so  far  as  the  same  relates  to  the  coud 
of  Lander.  It  will  not  be  contended  that  there  is  any  diSeren 
between  repealing  a  general  law  already  existing,  so  far  as  t 
same  relates  to  a  single  county,  and  enacting  a  new  law,  which, ' 
its  express  provisions,  is  restricted  in  its  operation  to  a  sinj 
county. 

By  the  Court,  Garber,  J. : 

By  an  act  of  the  legislature  of  this  skate,  entitled  "  An  act  i 
the  relief  of  James  Leffingwell,  Sheriff  of  Lander  County,  in  t 
years  1865  and  1866,"  approved  February  16th,  1871,  it  is  enact 
as  follows : 

"  SEcrroN  1.  The  county  auditor  of  Lander  County  is  her^ 
authorized  and  directed,  and  it  is  made  his  special  duty,  from  a. 
after  the  passage  of  this  act,  to  draw  his  warrants  in  favor  of  Jan 
Leffingwell,  for  the  sum  of  three  thousand  five  hundred  dollars, 
the  general  fund  of  said  Lander  County,  which  warrants  shall  hm 
a  legal  interest  from  the  date  of  their  issuance ;  and  said  warra.' 
shall  be  in  any  sum  not  less  than  one  hundred,  or  more  than  c 
thousand  dollars. 

"  Sec.  2.  It  is  hereby  made  the  duty  of  the  county  treasurer 
said  county  to  pay  said  warrants  on  their  presentation,  in  tb 
regular  order  of  payment,  at  the  said  treasurer's  office,  in  " 
county  of  Lander,  state  of  Nevada,  in  gold  coin. 

^^  Sec.  3.     All  acts  or  parts  of  acts  that  are  inconsistent  mt\m 
repugnant  to  the  provisions  of  this  act,  are  hereby  repealed,  so 
as  the  same  may  relate  to  the  county  of  Lander." 

The  plaintiff,  as  assignee  of  Leffingwell,  makes  this  applicat: 
for  a  mandamus,  to  compel  the  defendant  to  perform  the  duty  tl 
enjoined  upon  him.  The  defendant  contends  that  the  statutes 
unconstitutional,  as  in  violation  of  Section  20  of  Article  IV  of  '■ 
constitution  of  Nevada,  which  declares,  among  other  things,  tl 
'^  the  legislature  shall  not  pass  local  or  special  laws  regulata 
county  and  township  business."  The  law  in  question  is  clearH 
special  law — an  exception  rather  than  a  rule.  This  was  proper 
conceded  by  counsel  for  plamtiff ;  who  contend,  however,  that  ac 
does  not  provide  for  the  transaction  of  general  county  business,  I 
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only  for  a  special  case  and  emergency,  it  is  not  a  regulation  of  busi- 
ness within  the  meaning  of  the  constitution.     But  we  think  this 
statute  is  clearly  a  regulation  of  business.     Any  law  prescribing  a 
rule  to  govern  business,  or  an  order  or  direction  for  its  manage- 
ment, is  a  regulation  of  that  business,  whether  it  be  a  limited  and 
teniporary  law  intended  to  secure  a  particular  end  or  object,  or  a 
general  and  permanent  law,  according  to  the  provisions  of  which 
^1  county  affairs  are  to  be  conducted.     The  manifest  purpose  and 
^rect  consequence  of  this  statute  is  to  trjtnsfer  to  LeflSngwell  a 
portion  of  the  county  funds  of  Lander  County.     It  is  further  evi- 
dent that  the  money,  when  so  paid  to  him,  is  to  be  his  own  private 
property ;  to  be  held  and  enjoyed  by  him  absolutely,  and  for  his 
own  private  ends  and  purposes.     The  act  is  purely  retrospective 
iQ  its  operation ;  not  enacted  to  provide  a  salary,  for  services  to  be 
thereafter  performed,  or  to  make  compensation  for  benefits  there- 
after to  accrue ;  but  to  appropriate  money,  either  as  a  gratuity  or 
donation,  or  in  discharge  of  some  obligation  already  resting  upon 
^®  county  or  upon  the  state.     Now  the  legislature  had  no  power 
^  appropriate  to  a  creditor  or  to  a  donee  of  the  state,  money  raised 
"y  ^  tax  levied  upon  and  collected  from  the  taxpayers  of  Lander 
^^inty  alone.     No  such  tax  could  be  legally  levied  or  collected, 
except  for  purposes  both  public  and  of  especial  and  peculiar  interest 
^  ^he  inhabitants  of  that  particular  county.     The  fund  thus  raised 
^^^  and  dedicated  to  public  and  county  uses  could  not  be  afterwards 
^^©rted  to  private' or  state  purposes.     The  taxing  power  cannot  be 
^^larged  by  such  indirection.     The  validity  of  the  statute  must  then 
*^8t  upon  the  assumption  that  it  applies  the  funds  of  Lander  County 
*^  *icjuidation  of  a  just  or  equitable  claim  against  that  county.    Upon 
.    y  other  hypothesis  it  diverts  such  funds  to  a  private  purpose,  or 
*^Poses  upon  one  county  the  whole  of  a  state  burden. 

Then  we  have  a  special  law,  auditing  and  allowing  a  preexisting 
^Uu  against  a  county ;  appointing  the  mode  and  manner  of  its 
?^ytnent ;  directing  the  drawing  of  county  warrants  and  fixing  the 
^^  of  interest  they  shall  bear — appropriating  county  funds  to 
^Uoty  purposes.  Is  not  this  regulating  county  business  ?  If  it  is 
^^^y  we  cannot  imagine  what  would  be  so  considered,  or  what  pos- 
^*^le  effect  is  to  be  given  to  the  clause  of  the  constitution  m  ques- 
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tion.     W#  need  not  determine  whether  the  obligation  of  the  coni^. 
to  pay  this  money  to  Lcffingwell  was  legal,  or  merely  equitable 
moral.     In  either  view,  the  auditing  and  payment  of  his  claim 
essentially  and  inherently   county  business,  as  pertaining  to  a 
concerning  the  county  peculiarly,  rather  than  the  whole  state 
any  other  subdivision  of  the  state.     It  was  county  business  wi 
the  ordinary  and  natural  meaning  of  the  phrase,  as  obviously.as 
examination  of  a  claim  against  the  state  by  the  State  Board 
Examiners,  is  state  business. 

Moreover,  the  legislature  could  not  order  the  county  to  pay 
I^effingwell  a  claim  of  moral  and  imperfect  obUgation  only,  wL 
out  first,  in  express  terms,  or  by  necessary  implication,  converts, 
the  claim  into  a  legal  demand.     In  other  words,  a  law  fixing 
liability  of  the  county  is  a  condition  precedent  to  the  exaction 
payment  from  the  county. 

The  policy  of  the  constitution  is  local  managment  of  local 
regulated  by  general  laws  of  uniform  operation  throughout  the  8t&» 
The  first  legislature  assembled   under  the  constitution,  carryi^ 
out  this  policy,  passed  a  general  law  regulating  county  businer 
and  especially  prescribing  rules  for  the  auditing  and  payment 
claims  against  counties.     This  statute  was  evidently  intended 
control  the  settlement  of  all  claims  and  demands  payable  by 
county  or  out  of  the  county  treasury ;  as  well  debts  of  moral 
honorary  obligation  only  in  their  inception,  but  afterwards 
tioned  and  made  valid  by  the  law-making  power,  as  those  contractr- 
under  the  authority  of  an  existing  law. 

It  may  be  that  the  legislature  has  the  power  to  convert  a  mo 
obligation  into  a  legal  demand  against  a  county,  or  to  fix  the  sal 
or  compensation  of  county  officers,  eitlier  by  general  or  speci 
prospective  or  retrospective  enactment.     We  assume  that  such 
the  law  only  for  the  purposes  of  this  case.     But  whatever 
nature  of  Leffingwell's  claim,  it  is  clear  that  the  legislature  had 
power,  by  a  special  law,  to  repeal  the  general  law  regulating  coup 
business,  or  to  dispense  with  its  provisions  in  his  favor,  leaving  it 
force  as  to  all  other  persons.     If,  for  instance,  the  claim  was 
services  rendered,  the  legislature  could  not  compel  the  auditor 
issue  these  warrants  by  a  special  statute  dispensing  with  a 
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ih&t  the  services  were  in  fact  rendered  ;  that  the  claim  exceeded 
the  indebtedness  of  the  claimant  to  the  county ;  that  his  account 
as  an  officer  having  the  collection,  etc.,  of  public  funds  had  been 
passed ;  that  he  had  not  neglected  or  refused,  on  proper  requisition, 
to  perform  any  of  his  official  duties  ;  that  there  was  money  in  the 
fiind  drawn  upon  to  pay  the  warrant,  etc.,  etc.     A  finding  of  these 
facts  by  the  proper  county  officials  is  made,  by  the  general  statute, 
a  prerequisite  to  the  approval  of  all  demands  and  the  signing  of  all 
^vrarrants.     A  compliance  with  the  general  statute,  in  this  respect, 
is  no  less  essential  to  the  protection  of  the  interests  of  the  county, 
when  the  compensation  for  the  services  is  fixed  by  law  after,  than 
irhen  it  is  fixed  before  their  rendition  ;  and  there  is  as  little  pro- 
priety in  or  necessity  for  an  assumption  by  the  legislature  of  juris- 
diction to  investigate  and  determine  these  facts  in  the  one  case,  as 
in  the  other. 

Counsel  for  plaintiff  say  that  ^^  the  statute  validated  the  claim 
^^d  dio  provided  a  mode  of  payment."  They  contend  that  the 
legislature  could  do  this,  because  the  claim  was  not  for  fees  fixed  by 
*^®  Act  of  1864-5,  and  that  therefore,  as  the  board  could  not 
™^w  it,  the  general  statute  did  not  apply.  It  is  true  that  the 
general  statute  only  gives  the  board  power  and  jurisdiction  to  exam* 
^^  and  allow  accounts  legally  chargeable  against  the  county.  But 
^^  only  proves  that  until,  by  constitutional  enactment,  the  claim 
^^  tnade  legally  chargeable  against  the  county,  the  board  could 
^^  allow  it ;  not  that,  when  so  legalized,  it  could  be  paid  without 
^*^8  audited  and  allowed  like  any  other  valid  cl^m. 

^e  conclude  that  this  is  a  special  statute,  regulating  business 

^^h  is  not  only  county  business  in  its  nature  and  quality,  but 

^ch  had  been  by  the  law  imposed  upon  and  committed  to  the 

^^tity,  as  a  duty  to  be  by  it  performed  through  the  action  of  its 

^^  officials.     The  prayer  of  the  applicant  is  therefore  denied. 

^HITMAN,  J.,  did  not  participate  in  the  foregoing  decision. 
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^^ERT  M.  CLARKE  et  aZ.,  Respondents,  v.  LYON  COUNTY, 

Appellant. 

^^.OTMENT  oj  Extra.  Counsel  for  County  Business  by  District  Attorney. 
In  a  suit  by  attorneys  against  a  county,  for  services  rendered  such  county,  on 
an  alleged  employment  made  by  the  district  attorney — the  claim  being  based 
upon  an  alleged  ratification  by  the  county  commissioners  of  the  contract  of 
employment  —  defendant  asked  an  instruction,  that,  if  plaintiffs  presented 
their  claim  for  $6,000  to  the  commissioners,  and  they  approved  it  for  $400 
only  of  such  claim,  such  approval  of  part  did  not  in  itself  alone  constitute  a 
ratification  of  any  agreement  or  contract  made  by  the  district  attorney ;  and 
such  instruction  was  refused :  Held^  error. 

'  Ratification  of  Unauthorized  Contract  by  Partial  Allowance.  Where 
tttomeys  presented  a  claim  for  $6,000,  for  services  rendered  a  county,  to 
the  county  conmiissioners,  who  allowed  it  only  to  the  extent  of  $400 ;  and 
there  was  no  pretense  of  any  direct  contract  with  such  conmiissioners,  and  no 
proof  that  they  knew  the  claim  was  made  upon  an  alleged  contract  of  employ- 
ment for  the  county  by  the  district  attorney,  and  no  proof  of  any  contract 
with  the  district  attorney :  Held^  that  such  partial  allowance  would  not  con- 
stitute a  ratification  of  any  such  contract. 

^  ^TUnCATIOM    OF  CONTRACT  WITHOUT  KNOWLEDGE  OF  IT.      No  ROt  will   amOUnt 

V^  a  ratification  of  an  nnauthorised  contract,  unless  the  person  charged  with 
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the  ratification  is  cognizant  of  all  the  material  features  of  it ;  and  especial 
must  he  have  a  knowledge  of  the  existence  or  execution  of  the  contract  itse! 

Ratification  Equivalknt  to  Ezkcction  op  Contract.  As  ratification  is  aft 
all  but  the  execution  of  a  contract  on  the  part  of  the  person  ratifying,  sua 
ratification,  to  be  effective,  must  be  done  understandingly. 

Burden  op  Proop  on  Plaintipp  Rbltino  on  Ratification.  Where  a  plaint 
relies  for  a  recovery  upon  ratification  by  defendant  of  an  unauthorized  ca 
tract,  it  is  incumbent  upon  him  to  prove  that  defendant  knew  of  the  contra* 
and  not  upon  defendant  to  establish  the  negative. 

Plea  op  Tender  op  Smaller  Sum  not  an  Admission.    Where,  in  an  action 
attorneys  against  a  county,  to  recover  $6,000  for  services  performed  for 
under  an  unauthorized  contract  made  by  the  district  attorney,  defendant  ■ 
nied  any  employment,  and  also   pleaded  that  the  services  were  worth  oh 
$400,  which  it  tendered  and  brought  into  court :   Heldy  that,  though  under  ■ 
old  common  law  practice,  such  plea  of  tender  might  have  carried  with  it 
implied  admission  of  the  employment,  it  was  not  so  under  the  practice  tm 
which  allows  a  defendant  to  plead  as  many  defenses  as  he  may  have,  and  pB 
vides  that  all  the  allegations  of  a  pleading  shall  be  liberally  construed,  witi 
view  to  substantial  justice. 

Pleading — General  Denial  and  Tender  op  Smaller  Sum.  There  is  no  sw. 
absolute  repugnance  between  a  denial  of  an  alleged  emplojrment  and  an  o*^ 
to  pay  a  smaller  sum  than  that  claimed,  as  to  prevent  them  both  being  plea« 
in  the  same  answer. 

Tender  op  Smaller  Sum  not  an  Admission  op  Indebtedness.  A  tender  o  : 
smaller  sum  than  that  claimed  is  not  a  necessary  admission  that  any  suem 
legally  due. 

Practice  on  Appeal — Point  not  made  below.      Where,  in  a  suit  on  an  m^ 
thorized  contract  for  services  at  a  certain  sum,  claimed  to  have  been  suH 
quently  ratified,  defendant,  in  addition  to  a  general  denial,  pleaded  that 
services  were  only  worth  a  much  smaller  sum,  which  he  tendered  ;  and  on 
trial  there  was  no  claim  that  such  plea  of  tender  was  any  admission  of 
contract :    Hfidy  that  such  point  could  not  be  made  for  the  first  time  in 
Supreme  Court,  for  the  reason  that  there  was  there  no  opportunity  to  am^ 
which  defendant  would  have  had  if  the  point  ha()  been  made  below. 

Admissions  bt  Implication — Amendments.  If  advantage  is  to  be  claimed  or" 
liance  placed  upon  an  admission  in  a  pleading  which  results  solely  from  -^ 
struction  or  implication,  and  where,  as  a  consequence,  the  pleader  ma^^ 
misled  to  his  injury,  it  must  be  done  before  the  opportunity  for  amendr^ 
has  passed. 

Appeal  from  the  District  Court  of  the  Second  Judicial  Distr^ 
Ormsby  County. 

The  plaintiffe,  Robert  M.  Clarke  and  Thomas  Wells,  compo*^ 
fhe  law  firm  of  Clarke  &  Wells.    The  verdict  and  judgments 


1871.]         SUPREME    COURT  OF  NEVADA.  77 


Clarke  v.  Lyon  Coanty. 


their  favor  was  for  $4,500.     The  material  facts  are  fully  set  forth 
in  the  opinion. 

Mitchell  ^  Staney  for  Appellants. 

I.  The  refusal  to  give  the  instruction  asked  by  defendant  was  error. 
The  testimony  showed  that  no  contract  was  made  by  the  defendant 
^tfa  plainti%  for  the  performance  of  the  services  mentioned  in  the 
complaint ;  and  the  evidence  did  not  show  any  ratification  by  the 
commissioners  of  the  pretended  employment  of  plaintiffs  by  the  dis- 
trict attorney.  Lyon  v.  Jerome^  26  Wend.  494;  Treichler  v. 
-Berit  County^  2  Grant's  Cases,  445  ;  The  Board  of  CommissioTir 
**"*  of  Buntington  County  v.  Boyle^  9  Indiana,  297  ;  Yellow  Jacket 
Silver  Mining  Co.  v.  Stevenson^  5  Nev.  229. 

II.  The  plea  of  tender  in  defendant's  answer  does  not  preclude 
it  from  relying  upon  the  defense  that  no  contract  was  made  with 
plaintiff:  Practice  Act,  Sec.  49 ;  Klink  v.  Cohen^  13  Cal.  625 ; 
^f^dias  V.  MorriU,  25  Cal.  86. 

A..  C.  JElliSy  for  Respondent. 

I*  A  county  may  ratify  a  contract  of  an  unauthorized  agent  made 
m  Its  behalf,  the  contract  being  one  which  the  county  could  make 
^  the  first  instance.  Pe(^le  v.  Smithy  31  Cal.  26 ;  4  Nev.  20 ;  5 
^ev.  224 ;  26  Wend.  225.  The  action  of  the  commissioners  in  per- 
'^^ting  the  plaintiffs  to  appear  and  defend  for  the'  county,  in  ac- 
^^pting  the  fruits  of  the  suit,  and  in  allomng  in  part  the  demand, 
*^ounted  to  a  ratification  of  the  district  attorney's  employment  of 

P*^irktiff8.     Story  on  Agency,  Sec.  252  et  seq. ;  1  Parsons'  Con- 

I^^^ts,  47 ;  2  Parsons'  Contracts,  118 ;  Story  on  Contracts,  Sec. 

j^^-       The  ratification  of  a  contract  in  part  ratifies  the  whole. 

^^^'8  Agency,  Sec.  250. 

^1.  The  defendant's  answer  of  tender,  and  the  bringing  into  court 

^he  sum  allowed,  cuts  off*  all  the  defense  except  as  to  the  value 

^Vie  services,  and  estops  the  defendant  from  denying  the  employ- 

^^nt.    2  Parsons'  Contracts,  150,  note  ;  5  Pick.  285 ;  7  John. 

;  6  Pick.  340 ;  2  Wend.  431 ;  1  Tidd's  Practice,  625. 

-MI.  If  the  record  discloses  a  ratification  of  the  employment  or 
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eyidence  tending  to  prove  such  ratification,  (for  this  court 

weigh  the  testimony)  there  is  left  no  question  except  the  power       <^ 

the  commissioners  to  employ  counsel,  and  the  value  of  the  service  ^^ 

rendered. 

By  the  Court,  Lewis,  C.  J.  : 

This  action  was  brought  by  the  plaintifis  to  recover  the  sum  ^ 
five  thousand  dollars  for  legal  services  claimed  to  have  been 
dered  for  the  defendant  under  these  circumstances :  A  suit 
instituted  in  this  court  against  the  county  to  enforce  the 
of  its  bonds  to  the  Virginia  and  Truckee  Railroad  Company,  to 
extent  of  twenty-five  thousand  dollars,  the  district  attorney 
the  county  engaged  the  plainti%  to  assist  him  in  the  defense,  whS.  ^^^^ 
they  acconUngly  did.  Subsequently,  a  claim  was  presented  to  bXi^o 
county  commissioners  for  the  sum  of  five  thousand  dollars  for  to>-»^ 
services  so  rendered,  but  they  allowed  four  hundred  dollars  on. 
and  directed  that  amount  to  be  paid.  The  plaintifl^  declined  t^3:so 
sum  so  allowed,  and  brought  this  action.  It  does  not  seem  to  hs^^^^^ 
been  claimed  on  the  trial  that  the  commissioners  directly  emplq 
or  retained  plaintifis ;  but  it  was  attempted  to  be  proven  that  Hm^ 
subsequently  ratified  the  action  of  their  district  attorney  in 
respect;  and  upon  this  the  complainants  appear  to  have  res 
their  case.  The  proof  on  their  behalf  was  briefiy  the  employm< 
by  the  district  attorney,  the  character  of  services  rendered,  th- 
value,  the  presentation  of  the  claim  to  the  board  of  commission 
and  their  action  thereon,  nvhich  consisted  simply  of  a  resolu 
directing  the  payment  to  the  plaintiffs  of  four  hundred  dolla. 
Upon  these  facts  the  court  was  asked  to  charge  the  jury  tha 
they  believed  ^^  from  the  evidence  that  the  plaintiffs  presente 
claim  for  the  sum  of  five  thousand  dollars  to  the  commissioners^-* 
Lyon  County,  the  defendant,  and  that  after  such  presentation 
stud  claim  for  services,  said  board  allowed  or  approved  the 
of  four  hundred  dollars  gold  coin  only  of  such  claim,  you  are 
structed  that  such  act  of  approval  of  a  part  of  siud  claim  does 
in  itself  alone  constitute  a  ratification  of  any  agreement  or  con 
made  by  William  Gates,  district  attorney  of  defendant,  with 
plaintiflb  for  plamti&'  compensation  as  attorneys  or  counsel  in 
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suit  of  the  Virginia  and  Tnickee  Railroad  Company  against  Lyon 
County."    This  was  refiised  and  exception  taken. 

The  instruction  should  have  been  given.     The  only  fact  tencQng 
to  make  such  a  ratification  was  the  action  of  the  commissioners  in 
^owmg  the  plaintifl^  four  hundred  dollars.  In  determuung  whether 
the  instruction  be  correct  or  not,  it  must  be  viewed  in  connection 
"with  this  state  of  the  proof  on  the  part  of  the  plaintifis.    It  is^not 
necessary  to  decide  whether  under  all  circumstances,  or  as  an  ab- 
stract proposition,  the  action  of  the  commissioners  in  making  a  par- 
tial allowance  of  a  demand  growing  out  of  a  contract  between  the 
district  attorney  and  the  plainti%  will  constitute  a  ratification  of 
BQch  contract,  but  only  whether  such  was  the  result  under  the  proof 
^  it  existed  in  this  case.    There  was  not  a  scintilla  of  testimony 
to  show  that  the  commissioners  knew  of  any  contract  between  the 
di^ct  attorney  and  plainti&  at  the  time  they  made  the  allowances, 
^f  did  the  claim  as  presented  to  the  board  show  that  it  was  made 
^pon  or  grew  out  of  any  contract  whatever.    The  minutes  kept  by 
^0  clerk  constitute  all  the  evidence  upon  this  point,  and  they  are 
*^^  set  out  in  the  record :   "  Monday,  October  8d,  1870.   Board 
^  couniy  commissioners.   The  following  bills  were  examined  and 
^Dowed :  Clarke  k  Wells,  (attorneys'  fee  in  mandamus  suit)  five 
thousand  dollars;  allowed  for  four  hundred."    There  is  certainly 
^^tfaing  here  showing  that  the  plainti£&'  claim  was  made  upon  a 
^^tract  of  employment  between  plaintifis  and  the  district  attorney. 
"^deed,  we  are  unable  to  find  a  word  in  the  transcript  even  tending 
^  ^ow  that  the  commissioners  had  any  intimation  of  such  employ- 
^^'^t,  beyond  the  mere  fact  that  one  of  them  knew  the  services 
^^i^e  rendered.    On  the  contrary,  the  commissioner  Byron,  who  was 
*^Sent  at  the  trial,  testifies  that  he  did  not  know  by  what  authority 
^^  plaintiffii  appeared  in  the  case ;  and  it  is  not  shown  that  the 
^ers  even  knew  the  services  were  rendered.     Now,  then,  here  is 
^laim  presented  to  the  commissioners  for  legal  services ;  the  com- 
^^^oners  make  a  partial  allowance  of  it ;  will  that  fact,  without 
P^t>of  that  they  knew  the  claim  was  made  upon  a  contract  of  em- 
***<>yment  by  the  district  attorney,  constitute  a  ratification  of  any 
^^h  contract  ?    The  law  is  too  well  settied  to  necessitate  argument 
^  the  citation  of  authorities  that  no  act  will  amount  to  a  ratification 
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of  an  unauthorized  contract,  unless  the  person  charged  with 

ratification  is  cognizant  of  all  the  material  features  of  the 

wUch  he  is  claimed  to  have  ratified.     But,  if  a  full  knowledge         ^>f 

all  the  essentials  of  the  contract  be  necessary,  how  much  more 

the  knowledge  of  the  existence  or  execution  of  the  contract  i1 

As  it  is  essential  to  the  validity  of  a  contract  that  the  minds  of 

contracting  parties  meet  in  harmonious  understanding  as  to 

tenor  and  provisions,  so  it  is  no  less  essential  where  it  is  sought 

charge  a  party  with  ratifying  it  that  he  give  his  assent  und' 

standingly ;  for  a  ratification  is  after  all  but  the  execution  oi 

contract  on  the  part  of  the  person  ratifying  it — ^it  is  the  ^vin^ 

his  assent,  without  which  no  obligation  would  be  imposed  upon 

Hence  the  rule  respecting  ratification. 

Under  this  rule,  it  is  manifest  if  Gates  had  entered  into  a  e* 
tract  with  the  plaintifis  whereby  the  county  was  to  pay  them  S-  '^^ 
•thousand  dollars  for  the  legal  services  rendered,  the  county  wovjsbJ^ 
not  be  held  to  ratify  it,  unless  the  commissioners  were  informed         ^ 


the  sum  agreed  to  be  piud ;  that  would  be  not  only  a  material  fact^ 
perhaps  the  fact  most  material,  to  be  known  by  them.     But  if 
formation  of  such  a  fact  would  be  essential,  upon  what  ground 
it  be  claimed  it  is  not  equally  essential  for  them  to  know  whetl::^' 
the  services  for  which  compensation  is  clsumed  were  rendered  u 
contract,  or  gratuitously  performed  ?    If  gratuitous,  then  it  is  cl 
the  allowance  of  a  portion  of  the  sum  claimed  would  not  in  any 
entitle  the  plaintiflb  to  recover  the  balance,  becaiise  the  allowaa 
like  the  services,  would  simply  be  a  gratuity ;  but  if  there  we 
contract  upon  which  the  claim  was  made,  and  it  be  held  that  a 
ment  of  a  portion  of  the  cldm  would  ratify  the  contract,  and  there^ 
authorize  the  recovery  of  any  stipulated  sum,  or  what  the  servi* 
might  be  proven  worth,  as  is  the  case  here ;  then  most  assuredl 
is  essential  that  the  commissioners  know  whether  the  claim  is 
upon  a  contract.     It  would  be  a  doctrine  no  less  dangerous  th^- 
unwarranted  by  the  law,  to  hold  that  county  commissioners  c 
make  an  allowance  either  in  full  or  partial  payment  of  a  claim  p 
sented  to  them,  without  thereby  ratifying  some  contract  execui 
without  authority,  and  entirely  unknown  to  them.     K  there  be 
reason  for  the  law  which  only  holds  the  principal  to  a  ratificatioa 
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onaathorized  contract,  when  he  is  cognizant  of  all  the  material 
s,  by  parity  of  reasoning  there  can  be  no  such  ratification  when 
very  existence  of  the  contract  is  unknown, 
t  was  also  incumbent  on  the  plaintiffs,  who  relied  on  ratification, 
»rove  that  the  commissioners  knew  of  the  contract,  and  not  upon 

defendant  to  establish  the  negative.  Nixon  v.  Palmer^  4 
ien,  398.  The  presentation  of  the  claim  could  not  charge  the 
imis»oners  presumptively  with  knowledge  of  it.     They  alone  had 

authority  to  bind  the  county  in  such  contract,  and  they  knew 
Y  had  not  done  so ;  hence,  the  only  presumption  and  natural  in- 
mce  was,  that  the  services  were  gratuitously  rendered.  Thus 
ntifis'  case  for  ratification  stood  upon  the  bare  fact  that  the  com- 
sioners  made  an  allowance  to  them  of  four  hundred  dollars  upon 
Idm  of  five  thousand,  which,  as  we  have  endeavored  to  show, 
bout  proof  that  the  commissioners  knew  of  the  contract  of  em- 
jrment,  would  not  amount  to  a  ratification ;  therefore  the  instruc- 
I  was  correct  and  pertinent,  and  should  have  been  given. 
Che  answer  in  this  case  directly  denies  any  employment  or  retainer 
)lamtifis  by  defendant — thus  putting  in  issue  the  material  allega- 
I  of  the  complaint ;  and  also  alleges  that  the  services  rendered 
•e  not  worth  over  four  hundred  dollars,  which  sum  the  defendant 
red  to  pay,  avers  its  willingness  still  to  pay,  and  brings  the  same 
)  court  for  that  purpose.  It  is  argued  this  plea  of  tender  is  an 
)Iiid  admission  of  the  employment  or  retainer  of  plaintifis,  and 
isequently  the  only  issue  left  to  be  tried  by  the  pleadings  was 
value  of  the  services  rendered.  This  was  undoubtedly  the  rule 
ler  the  old  practice.  But  we  can  see  no  reason  why,  under  the 
ctice  adopted  in  this  state,  it  should  be  so.  The  code  allows  the 
endant  to  plead  as  many  defenses  as  he  may  haVe,  and  also  de- 
res  that  in  the  construction  of  a  pleading,  for  the  purpose  of  de- 
mining  its  effect,  its  allegations  shall  be  liberally  construed,  with 
iew  to  substantial  justice  between  the  parties.  Now,  under  simi- 
statutory  provisions,  it  has  been  held  that  the  defendant  may 
id  inconsistent  defenses,  provided  they  be  not  so  incompatible 
necessarily  to  render  one  or  the  other  absolutely  false ;  and  as  a 
sequence,  that  in  so  pleading  he  does  not  waive  any  of  the  de- 
ses  set  up  by  him.     See  HiU  v.  Brown^  22  Cal.  671,  and  cases 
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there  referred  to.  In  this  case  there  is  certainly  no  such  absolixt^ 
repugnance  between  the  denial  of  the  employment  or  retuneir  of 
plaintiff  and  the  offer  to  pay  a  smaller  sum  than  that  claimed^  su 
that  both  cannot  be  consistent.  The  t'Cnder  of  a  smaller  suiei  ib 
certainly  not  a  necessary  admission  that  any  sum  is  legally  due  ^  it . 
is  simply  an  implication  or  inference  which  might,  under  fomm^r 
rules  of  pleading,  be  sufficient  to  bar  all  contradictory  proof;  l>iit 
under  a  practice  which  makes  it  the  duty  of  courts  to  give  a  libecJd 
construction  to  pleadings,  with  a  view  of  effecting  justice  betw^^ 
the  parties,  it  would  be  unwarrantable  to  allow  such  mere  implic?^- 
tion  to  overcome  a  positive  denial  or  direct  allegation  of  the  pleader- 
Here  the  defendant  has,  under  oath,  denied  that  the  pliuntiSs  w^*o 
retained  or  employed  by  it ;  how  would  it  comport  with  the  liber^ 
spirit  of  the  code  to  hold  that  such  denial  is  rendered  nugatory  ^J 
an  implication  that  they  were  so  retained,  arising  simply  from  ^° 
offer  to  pay,  and  tender  of  a  smaller  sum  than  that  demanded  ? 

But  be  this  as  it  may,  the  plaintiffs  cannot  now  for  the  first  ticiQe 
make  this  point.  At  the  trial  it  does  not  seem  to  have  been  clain^^ 
that  the  plea  of  tender  was  an  admission  of  the  contract  of  emploj' 
ment.  The  plaintiffs  themselves  introduced  evidence  for  the  purpo^ 
of  establishing  such  contract,  and  no  objection  whatever  was  m^^^ 
to  the  testimony  offered  by  the  defendant  tending  to  show  ^^® 
contrary.  Whether  such  contract  had  been  entered  into  or  ratifi^ 
was  one  of  the  issues  submitted  to  the  jury,  and  upon  which,  e*^' 
dence  was  introduced  by  both  parties ;  and  indeed  no  point,  eitb*^ 
by  motion  or  otherwise,  appears  to  have  been  made  upon  this  impli^ 
admission  in  the  answer  until  the  case  came  to  this  court.  Ui^^ 
the  circumstances,  the  plaintifl^  should  not  now  be  allowed  to  vcx^- 
it.  Had  this  construction  been  claimed  for  the  answer  at  the  tr*-^' 
the  defendant  would  have  had  an  opportunity  to  amend  it  by  '^^^^' 


drawing  the  tender,  and  thereby  obviate  the  result  of  a  mere 
struction  against  it  evidently  never  intended.     For  had  it  inten^^ 
to  simply  put  the  plaintiff  to  the  proof  of  the  value  of  the  servi^^^ 
it  would  not  under  oath  have  denied  the  employment. 

It  is  manifest  therefore,  there  was  no  intention  to  admit  the  reta-i^ 
of  the  plaintiffs,  and  if  such  admission  is  made,  it  is  simply  by  * 
plication ;  therefore  justice  demands  that  if  advantage  is  to     ^ 
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aimed  or  reliance  placed  upon  such  implied  admission,  it  shall  be 
►ne  before  the  opportunity  for  amendment  has  passed.  Klink 
irf  Wife  V.  Coheuj  13  Cal.  23.  It  is  hardly  necessary  to  say 
at  what  is  here  said  has  no  reference  to  direct  admissions,  but 
iy  to  such  as  result  from  construction  or  implication,  and  where 
a  consequence  the  pleader  may  be  misled  to  his  injury  if  the 
»mt  be  not  made  at  a  time  when  he  may  amend.  Judgment 
versed. 


SE  STATE  OF  NEVADA  ex  rel.  WILLIAM  THOMPSON 
V.  THE  BOARD  OF  EQUALIZATION  OF  WASHOE 
COUNTY. 

I  Equalization  op  Assesskent  where  no  Legal  Statement  Furnished. 
"Wlierc  Uie  Central  Pacific  Railroad  Company  failed  to  furnish  a  proper  state- 
ment of  its  taxable  property  within  the  time  prescribed  by  law,  and  in  default 
thereof  the  assessor  placed  a  valuation  thereon  which  the  board  of  equaliza- 
tion afterwards  reduced :  Held^  that  the  action  of  the  board  was  unauthorized 
and  should  be  annulled. 

Jbbtiorari — Inadmissible  Return — Motion    to  Strike  Out.      Where  on  certi- 
orari to  reTiew  the  proceedings  of  the  board  of  equalization  in  reference  to  the 
redaction  of  an  assessment  against  a  railroad  company,  the  clerk  of  the  board 
^u  directed  to  certify  whether  it  appeared  before  the  board  that  the  company 
spired  a  statement  of  its  taxable  property  within  the  time  prescribed  by  law  ; 
■od  the  clerk  returned  a  certificate  that  it  was  proved  before  the  board  that 
^ch  a  statement  had  been  furnished  within  time,  but  went  on  to  show  that 
^>s  certificate  was  based  upon  the  sworn  statements  of  others,  who  composed 
«*«  board  at  the  time,  and  not  upon  his  own  recollection  or  the  records  of  the 
^^^^■i^td :  Held,  that  such  certificate  was  entirely  inadmissible ;  and  on  motion  it 
^*8  Btrickcn  out. 

^'^^Aw— -What  Return  mat  Include.  Though  the  return  to  a  writ  of 
^"^orari  may  inolude,  in  addition  to  the  record  properly  so  called,  such  orders 
^^  proceedings  in  the  nature  of  record,  and  so  much  of*  the  evidence  as  may 
^^^  upon  the  question  of  jurisdiction,  it  cannot  include  matter  which  is  neither 
*  P^rtof  the  record  nor  of  the  proceedings  before  the  inferior  tribunal,  such  as 
•^^davits  presented  to  the  clerk  of  such  tribunal  after  the  issuance  of  the  writ 
'  «^  certificate  based  thereon. 

^Cati  on  Information  not  Certificate  of  Fact.    A  person  who  certifies 

t  fact,  and  in  the  same  certificate  states  that  it  is  done  upon  information 

^ved  from  another,  really  only  certifies  to  the  information  and  not  to  the 
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**  AiioNO  THK  Files  "  Supposed  to  Mean  "  Filed."  Where  a  cleri 
to  a  writ  of  certiorari  certified  that  certain  papers  transcribed  wei 
correct  copies  of  original  papers  "  among  the  files  "  in  his  office : 
though  the  language  was  not  as  definite  as  it  should  be,  .it  was  8 
warrant  the  conclusion  that  such  papers,  being  among  the  files, 
selves  filed. 

RxTENVE  Laws — Failure  or  Railroad  to  Furnish  Statement.  ' 
imposing  a  penalty  upon  railroads  for  failing  without  legal  excus* 
to  the  assessor  on  demand  a  statement  of  their  taxable  property,  ( 
184)  does  not  confer  a  discretion  upon  the  board  of  equalization  t< 
whether  there  is  a  legal  excuse  or  not,  nor  authorize  equalization  wl 
statement  is  furnished. 

'* Legal  Excuse"  or  Railroad  to  Furnish  Statements.  The  "leg 
mentioned  in  Section  8  of  the  Act  of  1869,  requiring  railroads  to  fi 
ments  of  their  taxable  property,  (Stats.  1869, 184)  is  only  to  be  cc 
case  of  a  criminal  prosecution  as  provided  for  by  Section  6  of  the  A 
(Stats.  1860,  168)  and  not  in  proceedings  before  the  board  of  e 
(Stats.  1866,  169,  Section  16.) 

Certiorari  from  the  Supreme  Court  to  the  Board  of 
tion  of  Washoe  County. 

From  the  aflSdavit  of  the  relator,  it  appears  that  the  eff 
action  of  the  board  complained  of  was  to  reduce  the  ai 
taxes  to  be  paid  by  the  Central  Pacific  Railroad  Compar 
county  from  $28,723.31  to  $14,055.25.  The  facta  mater 
decision  are  fully  stated  in  the  opinion. 

Robert  M,  Clarke  and  L.  A.  BuckneVy  Attorney  Ge 
Belator. 

I.  The  fact  upon  which  the  jurisdiction  of  the  board  c 
zation  depended,  was  the  making  of  a  statement  by  the  coi 

II.  It  is  admitted  that  the  evidence,  so  far  as  the  same 
jurisdictional  facts,  may  be  brought  up  and  reviewed  ;  but 
mitted  that  the  evidence  must  first  have  an  existence  ii 
fact,  and  then  appear  of  record,  before  it  can  be  certifie( 
point  of  fact,  oral  testimony  had  been  heard,  proving  tha 
ment  of  the  railroad  company's  property  had  been  furnish 
manded,  still  such  testimony  could  not  be  certified,  becau 
record  nor  on  file  in  the  office,  nor  among  the  papers  of  i 
of  equalization.    The  clerk  cannot  "transcribe"  that  whic 
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existence.  It  is  too  apparent  to  need  elaboration,  that  nothing  can 
be  certified  except  that  which  appears  in  the  record  of  the  proceed- 
ing.   2  Harrison,  25. 

in.  The  distinction  (sought  to  be  taken)  between  "record"  and 
"proceeding"  is  not  sound.  As  used  in  the  practice  act,  "pro- 
ceeding" means  the  action  taken,  matter  or  thing  going  on  before 
&e  tribunal,  board  or  officer  exercising  judicial  functions.  It  has 
the  same  significance  when  applied  to  matters  of  a  judicial  charac- 
ter pending  before  commissioners,  as  "case"  when  applied  to  an  ac- 
tion pending  in  court.  In  one  sense  it  may  be  said  to  enlarge  the 
technical  meaning  of  record ;  but  it  in  no  manner  enlarges  the^ 
office  of  the  writ  of  certiorari.  Whitney  v.  Board  of  Fire  Dele- 
^ate«,14  Cal.  500 ;  2  Ld.  Raym.  436  ;  1  Salk.  148  ;  H.  Bl.  B. 
552;  5  Binn.  27  ;  8  Green'l,  293  ;  11  Mass.  466 ;  3  Halst.  125 ; 
Cadral  Pacific  Railroad  Co.  v.  Placer  County,  32  Cal.  582. 

rV.  The  return  that  the  demand  of  the  assessor,  etc.,  were  "among 
the  files,"  etc.,  was  sufficient.  As  a  matter  of  fact,  papers  used 
hefore  the  board  of  equalization  are  not  required  to  be  filed,  ex- 
cept 80  far  as  their  delivery  to  the  board  may  be  considered  a  filing. 
The  board  is  the  tribunal  acting,  not  the  clerk.  When  a  paper  is 
Mvered  to  the  proper  officer,  and  by  him  received  to  be  kept  on 
^c,  it  not  only  becomes  a  part  of  the  proceeding,  but  in  strict  law 
is  filed. 

V.  The  question  of  "  legal  excuse  "  can  have  no  bearing  here. 
•«^08e  words,  as  used  in  the  statute,  have  application  exclusively  to 
^^  punishment  infficted  by  Section  6  of  the  revenue  Act  of  March 
^•t,  1866.  In  the  statute  referring  to  matters  of  equalization,  noth- 
J^6  appears  of  "  legal  excuse."  The  powers  of  the  board  are  the  same 
^  all  cases — drawn  universally  from  Section  15  of  the  general  law  ; 
^d  hence  it  follows  that  the  case  at  bar  falls  under  that  law,  so 
^^  as  it  deals  with  the  powers  of  the  board. 

^'  W.  Sanderson,  for  Defendants : 

*•  The  writ  of  certiorari  brings  up  for  review,  not  only  the  written 
'^rd  as  kept  by  the  clerk  of  the  board  of  commissioners,  but  in 
Edition  the  evidence,  whether  written  or  oral,  so  far  as  the  same 
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relates  to  jurisdictional  facts.  Moerwood  v.  HollUter^  2  Se! 
319  ;  0.  P.  R.  R.  Co.  v.  Pearson,  35  Cal.  258  ;  The  New 
%ey  Railroad  and  Transportation  Co.  v.  Suydam,  2  Harrison 
The  People  v.  Goodwin,  1  Selden,  568  ;  The  Inhabitants  of  ^ 
don  V.  The  County  Commissioners  of  Worcester,  2  Allen,  4 
Baldmn  v.  City  of  Buffalo^  5  N.  Y.  375 ;  Magee  v.  CMer 
Barb.  239 ;  The  People  v.  VanAlstyne,  32  Barb.  131 ;  Whi 
V.  Board  of  JDelegates  of  the  San  Francisco  Fire  Department 
Cal.  500  ;  Lowe  v.  Alexander,  15  Cal.  300 ;  Blair  v.  Samu 
32  Cal.  49 ;  Jolley  v.  Foltz,  34  Cal.  321 ;  2  Stra.  919 ;  2 
Raymond,  1375 ;  2  Stra.  996  ;  8  Term,  220,  588  ;  7  East,  S 
14  East,  267;  24  N.  Y.  399. 

n.  The  demand  of  the  assessor  and  the  statement  of  the 
road  company  must  both  be  disregarded.  The  certificate  enti 
fails  to  show  that  they  were  used,  or  that  they  were  ever  depos 
or  filed  with  the  clerk.  This  court  cannot  aflFord  to  hold  that 
mere  finding  of  documents  among  the  papers  of  a  public  offic 
proof  of  filing.  Such  a  doctrine,  for  obvious  reasons,  would  ( 
the  door  to  innumerable  frauds.  The  demand  of  the  assessor  i 
not  only  be  excluded  from  the  record,  but  the  existence  of  any 
sumption  that  there  was  a  demaad  must  be  denied.  The  case  i 
stands  wholly  upon  the  minutes  of  the  board,  which  exhibit  a  < 
in  which  there  has  been  neither  demand  nor  statement.  That 
board  could  act  in  such  a  case  is  clear,  and  it  is  therefore  clear 
the  record  shows  affirmatively  a  case  in  which  the  board  had  po 
to  act. 

III.  But  assuming  that  the  demand  and  statement  are  to  be 
sidered  as  a  part  of  the  record,  and  the  last  return  of  the  clei 
not,  the  board  still  had  jurisdiction.  The  language  of  the  raih 
act,  "without  legal  excuse,"  confers  upon  the  board  discretiof 
power.  It  gives  them  jurisdiction  in  a  case  even  where  there 
been  no  statement  furnished — much  more  in  a  case  where  there 
been  one  furnished,  although  not  within  the  precise  time  requi^ 
People  V.  BmneUe,  29  Cal.  635  y  People  v.  Bumy,  29  Cal.  ^ 
Morley  v.  MkinSj  37  Cal.  454. 
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^y  the  Court,  Lewis,  C.  J. : 

It  Btppears  by  the  petition  in  this  proceeding,  that  on  the  ninth 
day  of  August,  a.  d.  1870,  William  Thompson,  the  assessor  of  the 
county  of  Washoe,  made  demand  upon  the  Central  Pacific  Railroad 
Company  for  a  statement  of  its  taxable  property  within  his  county ; 
and  required  the  same  to  be  furnished  within  fifteen  days  from  the 
date  of  the  demand.     The  assessor  having  received  no  statement 
^Mch  in  his  opinion  conformed  to  the  requirements  of  the  statute 
^thin  the  time  designated,  proceeded  on  the  seventh  day  of  Sep- 
tember to  assess  the  property  of  the  company,  upon  such  evidence 
^d  mformation  as  he  could  obtain.     Two  days  afterwards,  how- 
ever, a  statement  was  received  by  him  from  the  company,  which  it 
^  admitted  is  in  conformity  with  the  law ;  but  the  time  fixed  for 
Irving  it  having  expired,  and  the  assessment  having  been  made, 
tt^e  assessor  disregarded  it. 

On  the  third  day  of  October,  A.  d.  1870,  the  board  of  equaliza- 
tion met,  and  upon  application  of  the  company,  reduced  the  valua- 
tion placed  upon  its  property  from  one  million  forty-four  thousand 
dollars,  to  five  hundred  and  eleven  thousand ;  the  assessor,  being 
pi^sent  before  the  board,  protested  against  its  action  in  this  par- 
ticular, claiming  that  as  the  company  had  neglected  to  furnish  the 
paired  statement  within  the  time  designated,  the  board  possessed 
^  authority  to  equalize  or  reduce  the  assessment.     Certiorari  was 
applied  for,  and  the  clerk  of  the  board,  in  obedience  to  the  writ, 
Certified  to  this  court  the  demand  made  by  the  assessor  upon  the 
'^road  company ;  the  statement  of  the  superintendent,  dated  Sep- 
*^niber  9th ;  the  written  protest  of  the  assessor  against  the  action 
^f  the  board,  together  with  his  assessment  of  the  company's  prop- 
*^,  to  be  correct  copies  of  papers  filed  in  his  office.     He  also 
^i^es  the  assessment  roll  and  the  minutes  of  proceedings  taken 
^^^^  at  the  time.     In  addition  to  this,  he  sends  up  an  affidavit 
**^de  by  the  superintendent,  to  the  effect  that  on  or  about  the  elev- 
^th  day  of  August,  a.  d,  1870,  he  received  a  certain  document 
l^^^^rting  to  be  signed  by  the  assessor,  Thompson,  which  was  the 
demand  already  referred  to ;  that  on  the  twentieth  of  the  same 
^onih  he  made  a  statement  showing  the  amount,  character  and 
^nation  of  all  property  of  the  Central  Pacific  Railroad  Company, 
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taxable  in  the  county  of  Washoe ;  that  the  statement  was  rece 
by  Thompson  on  the  twenty-second  day  of  August,  as  appean 
a  letter  annexed,  written  by  him ;  that  after  the  receipt  of 
letter,  the  affiant  addressed  a  letter  to  Thompson,  of  which  al 
copy  was  annexed ;  that  on  the  second  day  of  September,  j 
1870,  Thompson  wrote  to  the  affiant  in  reply,  of  which  a  coj 
likewise  attached ;  that  afterwards,  to  wit :  on  or  about  the  e\ 
of  September,  with  a  view  to  obviate  supposed  defects  in  the  si 
ment  of  August  20th,  affiant  made  a  further  statement  which 
delivered  to  Thompson  on*  the  ninth  day  of  September, 
first  letter  mentioned  in  the  affidavit  as  being  received  from  Tho 
son,  was  in  substance  a  notification  that  the  statement  was  not 
rectly  made  out,  and  did  not  conform  to  the  statute ;  the  le 
written  in  reply  was  a  request  that  the  assessor  point  out  the 
fects,  which,  if  any  existed,  would  be  corrected  by  the  compa 
the  third  letter  was  Thompson's  answer  pointing  out  the  defect 
the  first  statement.  This  affidavit  was  made  on  the  sixth  da 
April,  A.  D.  1871,  and  the  facts  set  out  in  it  are  corroborated 
the  affidavit  of  D.  W.  Haskell,  made  on  the  eighth  day  of 
same  month.  In  response,  also,  to  an  order  of  this  court  thai 
certify  whether  it  appeared  before  the  board  of  equalization 
the  Central  Pacific  Railroad  Company  served  a  statement  on 
assessor  of  Washoe  County  within  the  time  allowed  by  law, 
clerk  certifies  that  it  was  proved  before  the  board  that  a  statei 
or  list  of  the  railroad  company's  taxable  property  situate  in  Wa 
County,  subscribed  and  sworn  to  by  the  superintendent  of  the  < 
pany,  had  been  furnished  to  the  assessor  within  the  designated  t 
But  he  goes  on  to  state  that  the  certificate  thus  made  by  hi 
based  upon  the  sworn  statement  of  the  persons  who  composed 
board  at  the  time  of  the  equalization  in  question — not  upon  kt 
edge  of  his  own,  or  upon  anything  appearing  of  record.  As  mi 
of  fact,  the  certificate  was  made  upon  affidavits  presented  to 
clerk  for  the  purpose  of  obtaining  the  certificate,  and  at  the  tii 
was  made.  It  is  not  claimed  that  the  clerk  could  or  did  mal 
upon  his  own  recollection  of  the  fact  or  anything  in  the  recorc 
his  office ;  but,  as  shown  by  an  affidavit  filed  in  explanation  of 
certificate,  it  was  made  solely  upon  the  affidavits  presented  to 
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that  such  was  the  fact.     Upon  this  state  of  facts,  a  motion  is  made 
to  strike  from  the  clerk's  return  the  affidavit  of  Towne,  with  the 
letters  and  statement  thereto  annexed — together  with  the  affida^dt 
of  Haskell  and  affidavit  of  Coming  and  Weed ;  thus  leaving  noth- 
ing but  the  papers  which  the  clerk  certifies  were  filed  in  his  office 
with  the  tax  papers  of  the  year  1870,  which  were  the  demand  by 
Thompson,  the  statement  of  September  9th  made  by  the  railroad 
company,  the  protest  of  Thompson,  and  the  assignment  as  made  by 
him,  with  the  minutes  of  the  proceedings  of  the  board.     In  sup- 
port of  this  motion,  it  is  claimed  that  the  writ  of  certiorari  should 
l^riog  up  only  the  record  of  the  tribunal  whose  action  is  sought  to 
be  reviewed. 

Such,  in  cases  of  a  common  law  writ,  has  undoubtedly  been  held 

to  be  the  rule  by  numerous,  if  not  the  majority  of  decided  cases. 

There  are  authorities,  however,  of  no  less  weight,  holding  that  not 

^y  what  is  strictly  the  record  is  brought  up,  but  also  such  orders 

^  proceedings  in  the  nature  of  record,  together  with  so  much  of 

^  evidence  as  may  bear  upon  the  question  of  jurisdiction,  may  be 

^turned  to  and  considered  by  the  court  of  review.     From  decisions 

holding  this  view,  and  the  language  of  the  statute  of  this  state,  which 

Erects  the  party  to  whom  the  writ  is  directed  to  certify  fully  the 

^^rd  and  proceedings,  that  the  same  may  be  reviewed  by  the 

court  issuing  the  writ,  it  is  claimed  that  all  the  evidence  and  pro- 

^^eedmgs,  whether  any  minutes  were  taken  of  them  or  not  by  the 

Wbunal  or  officer,  should  nevertheless  be  returned  and  certified ; 

*^d  hence  the  certificate  by  the  clerk,  based  upon  affidavits  pre- 

^Jited  to  him  after  the  writ  was  issued  from  this  court,  to  the  effijct 

^t  a  certain  fact  was  proven  before  the  board,  is  properly  a  part 

^»  the  return,  and  should  be  considered  by  this  court.     It  does  not 

appear  to  bo  claimed  by  counsel  in  the  brief  on  file,  that  the  affida- 

^^  of  the  superintendent,  with  the  exhibits  annexed,  and  the  affida- 

^te  of  Haskell  and  others,  are  properly  a  part  of  the  return.     But 

®^eu  if  it  were,  nothing  is  clearer  than  that  they  are  not  so.     They 

*^«  neither  a  part  of  the  record,  nor  can  they  be  said  to  be  any  part 

^f  the  proceedings  of  the  board ;  for  it  is  not  pretended  that  they 

Were  ever  before  it,  or  that  it  knew  anything  of  them  at  the  time  it 

^Tialized  the  tax.     But  that  the  clerk's  certificate  as  to  the  fact 
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proven  before  it  should  be  received  by  this  court  as  a  proper 
of  the  return,  is  still  maintained. 

We  are  clear  that  this  position  taken  by  the  learned  counsc 
behalf  of  the  commissioners  is  not  tenable  ;  and  although  we  dc 
think  the  return  should  be  confined  to  what  is  technically  the 
ord,  still  in  addition  thereto  it  should  only  embrace  such  of  the 
dence  and  proceedings  bearing  on  the  question  of  jurisdictioi 
may  have  been  reduced  to  writing  at  the  time,  or  perhaps  su 
quently,  by  authority  of  the  board.  This  is  in  harmony  with 
analogies  of  the  law  in  similar  proceedings,  whilst  the  course 
tended  for  by  counsel  appears  to  be  in  direct  opposition  to  tl 
It  would  certainly  be  a  novel  proceeding  to  set  aside  or  support 
judgment  of  a  tribunal  exercising  judicial  functions  upon  tesdno 
sought  after  upon  the  streets  as  to  what  action  it  may  have  U 
or  fact  may  have  been  proven  before  it.  The  law  is  scrupuloi 
guarding  against  any  misrepresentation  of  the  proceedings  oi 
ferior  tribunals  to  the  appellate  courts  reviewing  their  decisi 
therefore,  to  guard  against  it,  as  a  general  rule,,  it' accepts  no 
authoritative  evidence  of  what  proceedings  were  had  than  the 
tificate  of  the  judge  or  tribunal  itself  whose  order  is  to  be  revie 
Thus,  by  writ  of  error,  the  appellate  tribunal  was  strictly  coni 
to  the  record  of  the  lower  court,  and  upon  it  the  judgment  b 
could  neither  be  sustained  or  attacked  by  facts  or  matter  not  » 
pearing  of  record.  In  this  way  the  regularity  of  the  proceec 
below  were  tried  upon  the  case  as  made  out  by  the  tribunal  vi 
action  is  complained  of — for  its  records  are  made  up  by  itse 
under  its  supervision,  through  the  medium  of  its  clerk.  A* 
nothing  less  than  the  signature  of  the  presiding  judge  is  dee 
sufiicient  to  authenticate  a  bill  of  exceptions  taken  to  reviev 
rulings.-  So,  also,  as  to  statements  on  appeal — when  allowe( 
statute,  they  are  almost  uniformly  required  to  be  approved  by 
court  or  judge  whose  rulings  are  to  be  reviewed ;  or,  what  is  dec 
equivalent,  must  be  agreed  to  as  being  correct  by  the  attorr 
Indeed,  we  know  of  no  case  where  the  judgment  or  proceeding 
courts  can  be  set  aside  by  an  appellate  tribunal  upon  no  bette 
more  authoritative  showing  of  the  action  at  the  trial  than  the  t 
mony  of  a  bystander. 
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#  Surely,  no  court  of  review  would  take  the  aflBdavit  or  testimony 

of  a  person  although  knowing  the  fact,  as  to  what  evidence  was 

admitted  or  rejected,  or  what  was  the  ruling  upon  this  question  or 

{hat  by  the  court  below,  and  upon  that  evidence  determine  whether 

the  court  whose  action  it  is  reviewing  proceeded  correctly  or  not. 

Why  move  so  upon  review  by  certiorari  ?     There  is  no  reason 

against  such  practice  in  the  cases  mentioned,  that  will  not  apply 

with  equal  force  to  a  review  in  cases  of  this  kind.     We  know  of  no 

wason  why  the  proceedings  to  be  reviewed  under  this  writ  should 

not  be  presented  to  the  court  above  in  a  manner  equally  authentic 

^  in  the  analogous  proceedings  mentioned.     It  is  no  less  essential 

that  there  should  be  no  misrepresentation  of  the  action  or  rulings 

to  be  reviewed  upon  this  writ,  than  in  cases  of  review  upon  any 

other.    But  in  this  case,  the  fact  that  the  evidence  in  question  was 

presented  to  the  board  is  not  authenticated  by  proof  equal  to  that 

.   of  the  affidavit  of  a  person  who  was  cognizant  of  the  fact.     The 

clerk  certifies  that  the  evidence  was  presented  to  the  board,  but 

^  states  that  his  certificate  is  based,  not  upon  his  own  knowledge 

^^  the  fact,  but  upon  an  affidavit  of  a  person  whom  he  also  certi- 

^  was  one  of  the  county  commissioners  at  the  time  of  the  equali- 

**^on.    Such  a  certificate  is  certainly  not  of  equal  weight  with 

^®  affidavit  itself,  for  it  is  simply  the  clerk's  interpretation  of  the 

*®davit.     A  very  different  construction  might  possibly  be  placed 

^P^U  it,  if  presented  to  this  court  for  action  upon  it.     Hence  the 

''^^^n  for  the  rule,  that  when  a  fact  is  of  record  the  proper  evidence 

^^  it  is  a  copy  of  the   record  duly  authenticated,  the  officer  not 

^^g  allowed  to  place  his  own  interpretation  upon  it,  and  make  the 

^^tificate  accordingly.     As  has  already  been  said,  we  do  not  think 

^^  affidavit  itself  would  be  admissible  for  the  purpose  sought,  much 

^^  the  mere  certificate  of  the  clerk  as  to  its  contents,  for  legally 

^^t  is  all  the  certificate  amounts  to. 

A.  practice,  therefore,  so  utterly  out  of  harmony  with  all  similar 
P'^oceedings  should  not  be  upheld  in  cases  of  certiorari,  unless  clearly 
^^ctioned  by  the  uniform  practice  of  the  courts,  or  the  clear  lan- 
Kj^ge  of  statute.  The  decisions  relied  on  do  not  sustain  it.  Those 
^*^,  as  we  understand  them,  do  not  uphold  or  even  suggest  such 
t*^tice.    Generally  they  only  announce  the  rule,  that  the  court 
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will  look  into  the  evidence  in  the  return  for  the  purpose  of  de 
ining  the  question  of  jurisdiction.  This  is  what  was  held 
case  of  Whitney  v.  The  Board  of  Delegates  of  San  Fra 
Fire  Department^  14  Cal.  600.  The  English  cases,  iJea;  v.  ( 
8  Term,  220 ;  Rex  v.  Smith,  Id.  588  ;  King  v.  Crisp,  7 
King  v.  Chandler,  Id.  627,  only  hold  that  in  cases  of  sun 
conviction,  the  court  of  review  will  look  into  the  evidence, 
was  the  duty  of  the  magistrates  in  such  cases  to  reduce  a 
evidence  to  writing  and  make  return  of  it  with,  and  as  a  ps 
the  record.  In  Mulling  v.  The  People,  24  New  York,  i 
only  held  that  a  common  law  certiorari  to  review  a  summan 
viction  under  a  penal  statute,  brought  up  not  only  questions  aiK 
the  jurisdiction  of  the  magistrate  and  the  regularity  of  his  pre 
ings,  but  the  question  whether  there  was  any  evidence  to  wj 
the  conviction,  and  that  in  such  cases  the  evidence  must  appc 
the  face  of  the  record  or  the  conviction  will  be  quashed. 

The  question  here  involved  was  not  made  nor  suggested  i 
of  the  cases  mentioned.  There  is  certainly  no  doubt,  if  th 
requires  an  oflBcer  or  court  to  reduce  the  evidence  taken  bei 
to  writing,  and  it  is  done,  which  was  the  fact  in  all  the  Ei 
cases  referred  to,  it  might  properly  be  embodied  in  the  reti 
the  writ.  And  the  other  cases  only  hold  that  the  court  of  r 
will  look  into  the  evidence  for  certain  purposes.  So  we 
frequently  held.  5  Nev.  317.  But  when  it  is  said  the  \ 
late  court  will  review  the  evidence,  it  is  only  to  be  understc 
referring  to  such  evidence  as  may  properly  be  returned  or  cer 
There  was  no  question  in  any  of  the  cases  as  to  whether  evi 
not  reduced  to  writing,  or  of  which  no  minute  whatever  was 
would  be  reviewed  upon  a  mere  certificate  that  it  was  given 
King  v.  Barker,  1  East,  186,  which  is  claimed  to  be  direc 
point,  it  was  held  that  a  magistrate  was  authorized  to  make  r 
to  a  writ  of  certiorari  of  a  conviction  in  a  more  formal  shape 
that  in  which  it  was  first  drawn  up,  and  of  which  a  copy  had 
delivered  to  the  party  convicted  by  the  magistrate's  clerk 
conviction  returned  being  fully  warranted  by  the  minutes  tak 
the  time.  "  It  is  a  matter  of  constant  experience,"  says 
KenyoDi  ^^  for  magistrates  to  take  minutes  of  their  procee 
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'Without  attending  to  the  precise  form  of  them  at  the  time  when 
ihey  pronounce  their  judgment,  to  serve  as  memoranda  for  them  to 
drayr  up  a  more  formal  statement  of  them  afterwards  to  be  returned 
to  the  sessions,  and  it  is  by  no  means  unusual  to  draw  up  the  con- 
viction in  point  of  form  after  the  penalty  has  been  levied  under  the 
judgment"  It  will  be  seen,  nothing  is  decided  in  the  case  except 
that  it  was  proper  for  the  magistrate  to  draw  up  his  proceedings  in 
formal  shape  from  minutes  taken  at  the  time  of  trial,  before  making 
return  of  them  in  answer  to  certiorari.  There  the  magistrate  sim- 
ply wrote  out  that  in  a  more  formal  manner,  which  was  in  substance 
Jready  a  part  of  his  record.  It  is  the  daily  practice  now,  as  it 
^as  at  the  time  of  the  decision,  for  magistrates  and  the  clerks  of 
courts  to  make  up  their  records  in  form  after  the  close  of  the  case 
<>r  proceeding,  from  minutes  taken  at  the  time.  It  is  not  expected 
that  the  records  will  be  finally  written  up  as  the  proceedings  progress 
in  the  case,  for  that  is  generally  impossible  ;  hence,  reasonable  time 
shoold  be  given  to  put  them  in  form,  and  that  is  all  that  was  held 
^  the  case  of  King  v.  Barker.  The  record  was  substantially  made 
^p  at  the  time  of  the  conviction,  and  was  only  afterwards  elaborated 
*nd  put  in  legal  form.  It  was  not  pretended  that  there  was  no 
record  of  the  facts  certified  until  the  writ  issued.  It  does  not, 
"lerefore,  seem  to  be  a  case  sustaining  a  certificate  of  a  fact  by  a 
clerk  who  has  no  minutes  or  record  upon  which  to  make  it,  but 
^'y  information  obtained  from  other  persons. 

In  the  case  of  the  Netv  Jer%ey  liailroad  and  Transportation 
Company  v.  Svydam^  2  Harrison's  R.  25,  affidavits  were  received 
y  the  Supreme  Court,  and  upon  them  the  award  of  the  commis- 
^oiiers  was  set  aside,  although  evidence  in  support  of  it  was  refused 
J*P<>n  the  ground  that  it  should  have  been  sustained  by  the  record 
itself.  This  might  very  well  be  done ;  for  if  the  proceedings  of  the 
^^Dimissioners  were  not  what  might  be  strictly  called  record,  evi- 
^^nce  might  be  received  to  establish  a  want  pf  jurisdiction — that 
^^ng  for  the  purpose  of  showing  that  it  was  not  record,  as  it  could 
^^t  be  so  considered  under  some  authorities,  if  the  court  making  it 
'^cted  without  jurisdiction.  In  such  case,  if  the  court  of  review 
^  the  authority  to  hear  evidence  dehors  the  record  at  all,  it  might 
^^ive  it  for  that  purpose.     But  a  different  rule  seems  to  govern 
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when  it  is  sought  to  sustain  the  jurisdiction  below  by  such  evi( 
This  appears  to  be  the  view  taken  in  that  case ;  so  far  as  it 
on  the  question  here  in  hand,  it  is  directly  opposed  to  the  p< 
taken  by  counsel  for  the  defendant.  The  Chief  Justice  in  his  o 
(page  30)  says :  "  Among  several  objections  apparent  on  th 
of  this  record,  there  is  only  one  which  I  shall  notice.  It  is 
That  the  commissioners  have  assessed  damages  for  running,  n 
and  maintaining  a  fence,  without  showing  that  the  lands  of  t 
fendant,  through  which  the  road  runs,  are  improved  lands.  I 
are  not  improved  lands,  (whatever  that  expression  may  mea 
commissioners  have  exceeded  their  authority  ;  they  have  go 
yond  their  jurisdiction ;  and  their  proceedings,  so  far  at  h 
relates  to  that  matter,  are  illegal  and  void.  It  is  no  answer 
objection  to  say,  nor  even  to  prove  by  evidence  dehors  the  i 
that  the  lands  in  question  were  improved  lands.  That  fac 
be,  and  probably  is  so,  but  it  must  appear  on  the  face  of  the  i 
or  else  the  record  will  be  incomplete.  We  cannot  put  sue 
plementary  evidence  on  the  record  in  the  clerk's  oflSce,  ant 
patch  up  the  award  and  sustain  the  jurisdiction  of  the  coma 
ers.  The  rule  I  apprehend  to  be  clear  and  well  settled,  thu 
sons  exercising  a  special  and  delegated  authority  must  sho\ 
the  face  of  their  proceedings  that  they  have  acted  within  the 
scribed  limits."  This  case,  then,  instead  of  sustaining  the  p 
here  contended  for,  appears  to  be  opposed  to  it ;  for  if  the  ap 
court  could  not  sustain  the  award  by  receiving  evidence  dthi 
record,  nor  order  it  placed  on  file  in  the  clerk's  oflSce  and  sc 
up  the  award,  it  is  manifest  the  clerk  would  not  be  allowed 
so,  as  is  claimed  he  may  do  here. 

It  may  then  be  said  with  confidence,  that  these  cases 
sanction  the  practice  of  allowing  the  clerk  of  a  tribunal  to 
from  memory,  without  any  minutes  or  record  to  guide  him,  as  t 
the  proceedings  of  a  tribunal  may  have  been,  and  so  make  a 
for  the  court  of  review ;  much  less  to  make  such  a  certificat 
information  obtained  from  other  persons  ;  and  if  they  do  n( 
port  such  practice,  they  have  no  pertinency  to  this  ca^e. 

Nor  does  the  language  of  the  statute  warrant  it ;  but 
contrary,  the  only  inference  deducible  from  it  is,  that  it  w 
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contemplated  by  the  legislature.     Section  438  of  the  code  of  pro- 
cedui-e,  declares  that,  "  the  writ  may  be  directed  to  the  inferior 
tribunal,  board  or  oflScer,  or  to  any  other  person  having  the  custody 
of  the  records  or  proceedings  to  be  certified.     When  directed  to  a 
tribunal,  the  clerk,  if  there  be  one,  shall  return  the  writ,  with  the 
transcript  required."     Section  439  provides  that,  "  the  writ  of 
review  shall  command  the  party  to  whom  it  is  directed  to  certify 
fully  to  the  court  issuing  the  writ,  at  a  specified  time  and  place, 
Mid  annex  to  the  writ  a  transcript  of  the  record  and  proceedings, 
(describing  or  referring  to  them  with  convenient  certainty)  that 
the  same  may  be  reviewed  by  the  court."     *     *     *     jj;  ^yiU  be 
observed  that  the  transcript  of  the  record  and  proceedings  is  re- 
quired to  be  returned — the  clerk  "  shall  return  the  writ  with  the 
^^^nscript  required,"  is  the  language.     And  again,  in  giving  the 
fona  of  the  writ  in  Section  439,  it  shall  require  the  party  to  whom 
it  is  issued  to  return  the  writ  and  "  annex  a  transcript  of  the  record 
*^d  proceedings."     Now  the  word  "  transcript "  at  once  suggests 
«ie  idea  of  an  original  writing.     The  word,  not  only  in  its  popular 
_"Ut  legal  sense,  means  a  copy  of  something  already  reduced  to  writ- 
*^S-     Worcester  defines  it  as  "  a  writing  made  from  or  after  an 
^'^Sinal;  a  copy."     Burrill  defines  it  as  "a  copy;  particularly  of 
^  Record."     Bouvier :  "  a  copy  of  an  original  writing  or  deed." 
'^^^,  if  anything  beyond  what  is  reduced  to  writing  were  intended 
*^   l>e  certified  —  the  legislature  would  certainly  have  been  more 
^® finite — would  not  have  stopped  by  simply  requiring  a  transcript 
^*  tfce  record  and  proceedings  to  be  returned.     The  requirement  to 
^^Urn  the  "record  and  proceedings"  is  not  by  any  means  unusual, 
^^'^11  vhen  nothing  is  sought  but  the  record.     The  form  of  the  writ 
^*  error,  as  generally  employed  is,  that  the  record  and  proceedings 
^^  returned  to  the  court  of  review.    Still,  it  has  never  been  claimed 
^*^at  under  this  requirement  to  certify  or  return  the  proceedings, 
^'^ything  but  what  is  spread  upon  the  records  below  could  be  con- 
^^ered  by  the  appellate  court.     It  would  certainly  not  be  unfair 
^  presume  that  the  words  were  used  in  the  statute  as  they  were 
*^er  used  in  legal  proceedings  prior  to  its  adoption,  as  embracing 
Nothing  more  than  such  matters  as  are  spread  on  the  records,  even 
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if  there  were  nothing  in  the  context  of  the  statute  itself  to  warp's*  nt 
such  presumption. 

However,  so  far  as  this  case  is  concerned,  it  might  very  sa'fely 
be  admitted  that  the  employment  of  the  word  proceedings,  in   'fclsis 
statute,  was  intended  to  authorize  the  court  or  officer  to  whom    t^le 
writ  is  issued  to  certify  facts  not  committed  to  writing,  but  held     in 
remembrance  until  required  to  be  returned,  for  there  isnoBva.<;h 
certificate  here.     Certainly,  if  a  certificate  of  such  fact  could      Iw 
received  at  all,  it  must  be  made  upon  the  knowledge  of  the  person 
making  it,  otherwise  it  would  not  be  his  certificate  in  its  full  intent 
and  meaning.     A  person  who  simply  certifies  to  a  fact,  and  in    tlie 
same  certificate  states  that  it  is  done  upon  information  derived 
from  another,  really  only  certifies  to  the  information  or  knowledge 
of  another.     He  does  not  certify  to  the  fact  of  his  own  knowled^5®* 
In  this  case,  that  there  might  be  no  mistake,  the  clerk  makes     ^1^^ 
statement  that  the  certificate  is  made  upon  affidants  presented      *® 
him  for  the  purpose  of  enabling  him  to  make  it.     This  cannot  l>^  * 
compliance  with  the  statute,  which  requires  the  tribunal  to  wli^^^ 
the  writ  is  issued,  or  its  clerk,  to  certify  the  record  and  proccedin- A?* 

But  it  is  argued,  if  this  certificate  is  rejected,  the  demand  of  "^^^^ 
assessor  and  the  statement  of  the  railroad  company  should  also        "^ 
disregarded,  because  not  shown  to  have  been  used  by  the  bo^*"*^' 
or  to  have  been  on  file  at  the  time  of  equalization ;  and  as  a  co*^  ^^^ 
quence,  the  board  would  be  shown  to  have  jurisdiction  to  equal 
as  there  would  be  no  proof  of  a  refusal  to  comply  with  any  den 
of  the  assessor.     However,  it  seems  to  us  the  clerk's  certifi^:^ 
that  "  the  demand,  statement  of  A.  N.  Towne,  statement  of 
assessor,  and  the  protest  of  Thompson,  are  true  and  correct  cb 
of  original  papers  among  the  files  of  tax  papers  of  Washoe  CoiB- 
for  the  year  1870,  now  on  file  in  my  office,"  serves  to  show  that  t. 
were  on  file  at  least.     It  is  true,  he  afterwards  certifies  that 
was  not  present  during  the  entire  sitting  of  the  board,  and  tL 
fore  does  not  know  what  papers  were  used.     Nevertheless, 
certificate  warrants  the  conclusion  that  the  papers  montiouBd 
filed,  as  they  are  certified  to  be  copies  of  original  papers  among 
files  of  the  office.     It  is  not  as  definite  in  this  respect  as  it  sh<: 
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:  still,  the  papers  being  taken  from  among  the  files,  warrant  the 
iciusion  that  they  were  themselves  filed.  K  on  file,  they  are  of 
LTse  a  part  of  the  records  of  the  board,  and  must  be  presumed 
have  been  before  it. 

By  the  papers  thus  returned,  then,  it  appears  a  demand  was 
de,  and  that  it  was  not  complied  with  by  the  railroad  company ; 

case  is  thus  brought  directly  within  the  statute,  that  no  equali- 
ion  shall  be  made  when  no  statement  is  furnished,  and  also  within 

case  of  The  State  v.  The  County  Commissioners  of  Washoe 
miy,  5  Nev.  317. 
Again,  it  is  argued  that  the  failure  to  furnish  a  statemenjb  within 

time  designated  by  the  law  does  not  deprive  the  board  of  juris- 
tioD,  because  it  is  claimed  the  statute  only  imposes  the  penalty 
ere  the  person  applying  therefor  has  neglected  to  make  a  state- 
nt  without  legal  excuse.  This  language  of  the  statute  is  said  to 
ifer  a  discretion  upon  the  board  to  determine  whether  there  is  a 
:al  excuse  or  not ;  and,  if  it  determine  there  is,  although  it  may  err 
judgment,  it  is  not  ousted  of  jurisdiction.  Counsel,  we  think,  has 
ireiy  misapprehended  the  purport  of  the  section  of  statute  referred 

It  reads  thus :  "If  any  corporation,  company  or  person  owning 
5h  r^lroad  fail,  neglect  or  refuse,  after  being  notified,  to  furnish  a 
tement  for  assessment  and  taxation,  as  provided  in  this  act,  the 
inty  assessor  may  proceed  to  make  the  assessment  in  the  same  man- 
"  as  in  other  cases,  as  provided  in  the  act  to  which  this  act  is  sup- 
Qiental ;  and  any  person  upon  whom  a  demand  is  made  for  a  state- 
st,  as  in  this  act  provided,  failing,  neglecting  or  refusing  to  furnish 
statement  as  required,  without  legal  excuse,  shall  be  subject  to  the 
e  punishment  as  in  other  cases  of  such  failure,  neglect  or  ro- 
1,  as  provided  in  the  act  aforesaid."  The  punishment  inflicted 
^es  of  the  neglect  or  refusal  mentioned  is  imposed  by  Section 

the  original  Act  of  1866  ;  whilst  the  power  of  the  board  to 
Uize  taxes  is  regulated  by  Section  15.  The  first  imposes  a 
^hment  on  the  individual — the  other  simply  prescribes  the  ju- 
nction of  the  board  of  equalization,  depriving  it  of  the  author- 
o  equalize,  when  the  person  applying  for  that  purpose  has  failed 
-omply  with  the  demand  for  a  statement.  Nothing  is  clearer 
^  that  the  legal  excuse  mentioned  in  the  Act  of  1869  is  only  to 
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be  considered  in  the  criminal  prosecution,  and  not  before  the  boai 
of  equalization.  The  punishment  shall  be  inflicted  where  there 
no  legal  excuse  for  the  neglect  or  refusal  to  comply  with  the  d 
mand  of  the  assessor.  The  prohibition  upon  the  board  to  equali: 
the  tax  of  a  person  in  default  is  not  spoken  of  in  the  original  act  i 
a  punishment ;  it  is  simply  declared  that  in  such  case  there  sht 
be  no  equalization.  The  punishment  imposed  by  Section  6  is  oi 
thing — the  power  and  jurisdiction  of  the  board  is  an  entirely  d; 
ferent  thing.  Because  the  punishment  is  only  to  be  inflicted  who 
there  is  no  legal  excuse  for  the  neglect  or  failure  of  a  person 
make  a^  statement,  it  by  no  means  follows  that  the  power  of  tl 
board  of  equalization  is  thereby  changed ;  that,  notwithstandii 
Section  15  expressly  prohibits  an  equalization  of  the  tax  of  a  pers 
who  has  neglected  or  refused  to  comply  with  the  demand,  still,  ih 
they  may,  under  this  section  of  the  supplemental  act,  claim  the  j 
risdiction,  whenever  it  may  conclude  there  was  a  legal  excui 
It  is  too  manifest  to  admit  of  argument,  that  the  legislature  in  t 
supplemental  act  simply  intended  to  allow  the  showing  of  a  lej 
excuse  as  a  defense  in  cases  of  criminal  prosecutions,  and  not  to  < 
tend  or  interfere  with  the  jurisdiction  of  the  board  of  equalizatic 
Section  15  of  the  Act  of  186l>,  to  which  we  must  look  for  the  jur 
diction  of  the  board,  gives  it  no  discretion  whatever,  but  impei 
tively  declares  that,  where  the  person  complaining  of  the  asse 
ment  has  refused  to  give  the  assessor  his  list,  under  oath  as  i 
quired,  no  reduction  shall  be  made  by  the  board  of  equalization 
the  assessment  made  by  the  assessor. 

There  being  no  discretion  in  the  board  in  regard  to  this  matt( 
and  no  showing  of  jurisdiction,  the  action  of  the  board  was  una 
thorized,  and  must  therefore  be  annulled,  and  judgment  enter 
accordingly. 


I 
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IHE  STATE  OF  NEVADA,  Respondent,  v.  THE  CENTRAL 
PACIFIC  RAILROAD  COMPANY,  Appellant. 

*-A-x  SciT — Fraud  in  Assessment  as  Matter  of  Defense.  Where,  in  a  suit 
against  the  Central  Pacific  Railroad  Companj  to  recover  taxes  under  an  nssess- 
tneot  made  in  the  absence  of  a  legal  statement,  defendant  set  up  in  answer  that 
the  assessment  was  made  by  the  assessor,  fraudulently  and  contrary  to  his 
official  judgment,  at  a  sum  nearly  three  times  greater  than  the  fair  value  of 
the  property :  Held^  that  such  answer  stated  good  matter  of  defense  and  was 
Hot  demurrable. 

^■-AKiKO  OF  Allegation  of  "  Fair  Valuation."  Where,  in  answer  to  a  tax 
suit,  the  defense  was  fraud  in  the  assessment,  and  it  was  alleged  that  in  a  cer- 
tain statement  furnished  the  assessor,  (bpt  which  was  informal)  the  property 
was  "  set  down  as  of  the  value  of  $6,000  per  mile,  which  was  a  fair  valuation 
thereof,  and  so  known  and  believed  by  the  assessor  ":  Held^  that  this  amounted 
to  an  allegation  that  $6,000  per  mile  was  a  just  and  fair  value,  and  conse- 
quently that  an  assessment  of  $16,000  per  mile  was  excessive. 

^L  Construction  of  Pleadings.  The  old  common  law  rule,  that  a  plead- 
ing must  be  construed  most  strongly  against  the  pleader,  is  replaced  by  the 
broader,  more  sensible  and  just  rule  of  the  code,  that  it  shall  be  liberally 
construed  with  a  view  to  substantial  justice  between  the  parties. 

'I7i>  IX  Assessments.  As  the  law  requires  an  honest  and  just  estimate  of 
Value  to  be  placed  upon  property  for  the  purposes  of  taxation,  an  excessive 
Valuation  made  by  an  assessor  contrary  to  his  official  judgment  and  with  intent 
to  injure,  is  a  fraud  against  which  the  law  will  afford  relief. 

to 

-^^^X-iTRi  TO  FURNISH  STATEMENT — EXORBITANT  VALUATION.  The  fact  that  a  tax- 
payer fails  to  make  a  statement  as  required  by  law,  does  not  authorize  the 
assessor  to  impose  a  valuation  which  he  knows  to  be  exorbitant  and  unjust. 

,^  Aj>PEAL  from  the  District  Court  of  the  Third  Judicial  District, 
•^aahoe  County. 

^I*his  was  an  action  against  the  Central  Pacific  Railroad  Company 

^^<i  its  real  estate  in  Washoe  County,  to  recover  $16,402.60  alleged 

^^  te  due  for  taxes  for  the  year  1869,  and  ten  per  cent,  thereon 

^^    damages  for  non-payment.     The  valuation  of  the  property  of 

^^e  company  was  the  same  referred  to  and  involved  in  the  case  of 

-^fte  State  v.  Commissioners  of  Washoe  County^  5  Nev.  317. 

^.  W.  Sandersofij  for  Appellant. 

X.  Fraud  in  the  assessment  is  one  of  the  defenses  allowed  by  the 
^^tutes  of  this  state  in  actions  of  this  character.     Under  this  pro- 
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vision,  any  act  on  the  part  of  the  assessor,  of  either  omission  or 
commission,  which  misleads  the  taxpayer,  or  allows  him  to  suppose 
contrary  to  the  truth,  that  he  has  secured  to  himself  the  benefit  of 
statutory  provisions  intended  for  his  security  and  protection  agali:mst 
unequal  and  oppressive  taxation,  must  amount  to  fraud.  The  tm^jp- 
pressio  veri  or  suggestio  falsi  of  equity  jurisprudence  must  amoma^nt 
to  fraud  under  this  statute.  In  this  case,  the  appellant  was 
prived  of  its  legal  right  to  an  equalization  of  the  assessment  in 
tion,  by  the  action  of  the  assessor ;  and,  further  than  this,  the 
sessor,  in  willfully  assessing  the  property,  contrary  to  his  offioial 
judgment,  at  a  higher  figure  than  its  actual  value,  perpetrated  a 
gross  fraud  upon  the  appellant. 

II.  The  property  in  question  is  exempt  from  state  taxation.      ^  2 
U.  S.  Stats,  at  Large,  489  ;  Cooley  v.  Board  of  Wardens^  12 
299  ;  Gilmati  v.  Philadelphia,  3  WaUace,  713 ;  CrandaU  v. 
State  of  Nevada,  6  Wallace,  35. 

m.  It  is  not  claimed  that  the  National  Government  has  an  ^^* 
elusive  jurisdiction  in  all  respects  over  this  road.  Such  a  cla-M 
would  be  untenable.  Its  jurisdiction  is  limited  to  such  matters  ^ 
affect  its  right  of  construction,  maintenance,  repair,  and  unemb^J- 
rassed,  unobstructed,  and  unburdened  use  for  all  purposes  for  whi^k 
said  road  has  been  constructed,  leaving  the  jurisdiction  of  the  st^^*® 
untouched  as  to  all  matters  which  are  not  calculated  to  retard,  i^ 
pede,  burden,  or  in  any  manner  control  its  full  operation.  Not*  ^ 
it  claimed  that  the  interest  of  private  individuals  in  the  road  cau*^®* 
be  taxed  by  the  state ;  but  it  is  not  conceded  that  the  stock  of  '•^^ 
corporation  can  be  taxed  by  the  state. 

L,  A.  Buckner,  Attorney  General,  and  Robert  M.  Clarke^  ^^^ 
Respondent. 

I.  The  answer  is  insufficient,  inasmuch  as  it  does  not  state  '^^^ 
facts  which  constitute  the  alleged  fraud.  1  Van  Sandtford's  Ple-^^' 
ing,  355 ;  15  Cal.  414 ;  30  Cal.  572. 

n.  The  alleged  excessive  valuation  does  not  constitute  £r^^^ 
under  the  statute.     10  Wend.  186.    Equalization  is  the  rena^^^ 
for  excessive  valuation.    4  Nev.  251.    But  this  remedy  is  forfei*^ 
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fy  failare  to  make  statement.  Stats.  1869, 185,  Sec.  3.  5  Nev. 
317.  Assessors  can  make  valuation  without  statement,  and  with- 
out demand  of  statement.  4  Nev.  338.  The  statement  is  merely 
itt  aid  of  the  assessor.    4  Nev.  178,  251. 

m.  The  taxing  power  of  the  state  reaches  all  the  property  and 
I>name8s  within  the  state  not  properly  denominated  '^  means  of  the 
Seneral  Government.*'  Angel  &  Ames  on  Corporations,  470,  note 
3 ;  Nathan  v.  Louiiiana^  8  Howard,  83.  The  Central  Pacific  Bail- 
it>ad  Company  of  California  is  not  a  means  adopted  by  the  General 
Grovemment  in  the  execution  of  its  constitutional  powers,  either 
^thin  the  rule  of  reason  or  decided  law.  It  is  a  privaji|^ff^^ra- 
tiou.    Angel  &  Ames,  Sec.  14 ;  4  Wheaton,  668. 


By  the  Court,  Lewis,  C.  J. 

The  state  filed  a  complaint,  in  the  usual  statutory  formTTgainst 
the  defendant,  for  the  recovery  of  a  tax  due  and  unpaid  for  the 
year  1869.  The  defendant's  answer  was  demurred  to,  and  the  de- 
murrer sustained.  A  supplemental  answer  was  also  filed,  and  after- 
wards an  amended  answer,  which  was  also  demurred  to,  and  the 
demurrer  sustained;  and  upon  refusal  to  amend,  judgment  was 
'^udered  for  the  state,  from  which  defendant  appeals. 

The  grounds  taken  by  the  demurrer  are :  first,  that  the  facts 

^led  on  in  the  answer  are  not  alleged  with  sufficient  certainty  • 

^^d  secondly,  admitting  the  pleading  to  be  sufficient  in  this  particu- 

f*^>  still  the  facts  do  not  constitute  a  defense.     The  defense  pleaded 

^  fraud  in  the  assessment,  and  the  facts  constituting  it  are  thus 

charged  in  the  defendant's  pleading :   "  That  on  or  about  the  tenth 

^^y  of  August,  A.  D.  1869,  John  Coming,  then  being  the  acting 

^^eral  superintendent  and  managing  agent  of  the  Central  Pacific 

"^^Iroad  Company  of  California,  the  aforesaid  defendant,  did  fur- 

^^li  and  deliver  to  said  assessor  a  duly  verified  statement  of  the 

P^perty  belonging  to  the  said  railroad  company,  with  the  value 

^*^€reof  set  down,  as  required  by  the  act  of  said  state,  entitled  "An 

^^t  Supplemental  to  an  act,  entitled  an  act  to  provide  revenue  for 

^^  Support  of  the  government  of  the  state  of  Nevada,  approved 

^^'^h  19th,  1865,  amendatory  thereof,"  approved  March  6th, 

*'^9.    Said  statement  was  duly  sworn  to  by  the  said  John  Com- 
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ing,  as  managing  agent  as  aforesaid,  before  an  officer  of  ai 
state  of  Nevada,  duly  authorized  to  administer  oaths,  of  wl 
assessor  had  full  knowledge ;  but  the  said  John  Coming  h 
dentally  omitted  to  describe  himself  in  the  affidavit  appende* 
statement  as  the  acting  general  superintendent  of  said  de 
and  also  omitted,  through  inadvertence,  to  sign  the  same ; 
said  assessor,  although  it  was  his  duty  so  to  do,  and  alth 
had  ample  time  and  opportunity  so  to  do,  failed  and  refuse* 
the  attention  of  the  said  John  Corning,  or  the  said  defen 
said  mistake ;  but  craftily  and  fraudulently  intending  to  d 
his  duty  in  the  premises,  and  to  evade  the  laws  of  the  said 
such  case  made  and  provided,  and  to  impose  upon  said 
company  ah  excessive,  illegal  and  fraudulent  valuation,  did 
the  said  omission  from  said  railroad  company,  and  fraudule 
termine  that  he  would  take  advantage  of  said  omission  and 
and  in  disregard  of  his  official  duty  and  judgment,  woul 
said  property  at  more  than  its  value  ;  that  he  knew  and  w 
fied  that  said  statement,  so  sworn  to  by  said  Corning,  com 
fair  valuation  of  said  property,  and  had  it  been  properly  si^ 
would  have  assessed  the  same  as  so  stated ;  but  in  vie^ 
omission,  he  assessed  the  said  property  at  a  much  highei 
contrary  to  his  official  judgment,  and  with  intent  to  im 
excessive  valuation  and  tax  upon  said  defendant.  That 
statement,  so  verified  by  said  John  Corning,  the  said  raili 
telegraph  line  of  the  said  railroad  company  were  set  down  x 
value  of  six  thousand  dollars  per  mile,  which  was  a  fsdr  \ 
thereof,  and  was  so  known  to  and  believed  by  the  said  a 
yet  the  said  assessor,  without  notice  to  the  said  defendant 
said  John  Corning,  or  other  officer  of  said  company,  and 
availing  himself  of  other  evidence  under  oath,  and  contrai 
official  judgment,  did  fraudulently  and  craftily  set  down  an 
the  said  railroad  of  defendant  at  the  sum  and  value  of  fifle 
sand  dollars  per  mile." 

The  first  question  necessary  to  be  determined  here  is, 
there  is  a  direct  allegation  that  the  property  was  assessed  be 
real  and  just  value — whether  fifteen  thousand  dollars  per  i 
an  excessive  valuation ;  for  if  there  be  no  such  allegation,  it 
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lyimitted  at  once  there  is  no  showing  of  injury  resulting  from  the 
fraud  charged,  and  consequently  it  constitutes  no  defense  to  the 
tecovery  of  the  tax.     It  will  be  seen  the  answer  alleges  that  Com- 
ii^  set  down  the  value  of  the  road,  in  the  statement  made  by  him, 
at  six  thousand  dollars  per  mile,  and  then  it  is  directly  averred  that 
&e  yalae  so  set  upon  it  was  a  fair  valuation  thereof.     This  is  not 
an  allegation  that  Coming  deemed  that  sum  a  fair  valuation,  but 
the  defendant  itself  makes  the  direct  and  positive  averment  that 
the  value  so  fixed  by  him,  that  is,  six  thousand  dollars  per  mile, 
was  the  fan*  value  of  the  road.     This  is  substantially  and  virtually 
an  allegation  direct  and  unequivocal  that  six  thousand  dollars  per 
nule  was  its  just  and  fair  value.     If  the  allegation  referred  to  does 
not  amoant  to  this,  we  are  at  a  loss  to  determine  what  is  meant  by 
it.   If  the  mind  be  not  influenced  by  the  remembrance  of  the  old 
rule,  that  a  pleading  must  be  construed  most  strongly  against  the 
pleader,  but  seek  to  solve  the  question  in  hand  solely  by  the  broader, 
nwre  sensible  and  just  rule  of  the  code,  namely,  that  "  in  the  con- 
struction of  a  pleading  for  the  purposes  of  determining  its  effect,  its 
legations  shall  be  liberally  construed,  with  a  view  to  substantial 
justice  between  the  parties,"  (Practice  Act;  Section  70)  there  can 
^^rtainly  be  no  question  but  the  defendant  has,  in  that  portion  of 
the  answer  referred  to,  directly  alleged  that  six  thousand  dollars 
^  a  fidr  valuation  of  the  property  assessed. 

It  is  equally  clear  that  the  law  only  requires  property  to  be  as- 

■^d  at  its  fair  value — by  which  it  is  to  be  understood,  its  just, 

heftiest,  equitable  or  reasonable  worth  or  price.     Does  the  law  re- 

y^  more  ?     Certainly  not.     It  only  demands  that  an  honest  and 

J*^t  estimate  of  value  shall  be  placed  upon  property  for  the  purpose 

^  taxation.     Nor  does  it  always  require  its  exact  value  ;  for  in  a 

^jority  of  cases  there  is  something  which  cannot  be  ascertained 

yy  fixed  and  unalterable  rules ;  where  it  has  no  fixed  market  value, 

*•  can  only  be  arrived  at  approximately,  by  calculation  or  estima- 

^on,  by  comparing  it  with  other  property  of  similar  character,  by 

^^  extent  of  its  productiveness,  or  the  revenue  which  may  be  de- 

^^ed  from  it,  taking  also  into  consideration  its  durability,  the  prob- 

^le  length  of  time  that  it  will  yield  a  profit,  with  numerous  other 

^t*ei8  which  often  necessarily  enter  into  or  affect  its  value.    In 
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sach  case*  oppresaon  upon  the  citizen  bj  an  excesssire  valuatio] 
to  be  avoided  on  the  one  hand,  and  wrong  to  the  state  on  the  oti 
bj  an  insufficient  estimate  ;  but  its  fair  or  just  value  (all  the 
fluencing  circumstances  considered)  should  be  ascertained  for  t 
purpoise  of  taxation.  When  this  is  done,  the  law  is  undoubted 
satisfied  and  justice  accomplished.  Property  may — nay,  often  do 
— ^have  a  temporary  and  fictitious  value,  which,  however,  can  seldo 
be  realized.  Can  it  be  claimed  that  in  such  case  it  should  be  a 
sessed  at  such  value,  which  would  often  be  far  beyond  what  it 
probable  can  ever  be  realized  from  it,  and  which  is  only  transitoi 
in  its  character  ?  No  assessor  who  is  actuated  by  the  honest  pa 
pose  and  just  motives  which  should  always  control  public  office 
in  the  discharge  of  their  duties,  would  consider  it  his  duty  to  pla 
such  fictitious  and  uncertidn  value  upon  it,  but  would  rather  ascc 
tadn  its  true,  roal  or  just  value  by  the  best  means  within  his  pow( 
and  assess  it  accordingly ;  for  every  man  is  satisfied,  by  intuiti 
even,  that  the  law  requires  only  the  real  and  fair  value  of  the  pre 
erty  for  the  purpose  of  taxation.  K  it  is  estimated  beyond  thi 
an  injustice  is  done  the  citizen ;  if  less,  a  wrong  is  perpetrated 
the  commonwealth. 

But  is  the  allegation  equivalent  to  an  allegation  that  six  thoosa 
dollars  was  the  fair  value  of  the  road ;  that  is,  would  there  have  be 
any  substantial  difference  in  the  allegation  had  the  word  ^^  valm 
been  used  instead  of  "  valuation  "  ?  Evidently  not.  The  w( 
valuation  as  here  employed  signifies  value.  Valuation  is  defii 
as  the  price  set  upon  anything  —  the  estimated  or  rated  worth 
anything ;  value.  The  words,  as  defined,  seem  to  be  synonymo 
Value  is  generally  but  an  estimate  of  the  worth  of  a  thing — th* 
is  not  an  exact  standard  whereby  it  can  always  be  determined ;  t 
valuation,  when  used  in  its  passive  signification,  as  in  this  alle 
tion,  means  the  estimated  value  or  worth  placed  on  the  thing. 

Here  then,  is  an  allegation  that  the  fair  or  just  value  of  the  r< 
(and  consequently  the  value  which  the  law  made  it  the  assessc 
duty  to  place  upon  it)  was  six  thousand  dollars  per  mile,    ] 
it  is  charged  that,  although  he  knew  this  to  be  its  fair  -value, 
contrary  to  his  official  judgment,  and  with  intent  to  defraud 
defendant,  he  fraudulently  and  craftily  set  down  and  assessed 
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same  at  fifteen  thousand  dollars  a  mile.     Can  it  be  said  that  such 
facta  do  not  constitute  a  fraud  against  which  the  law  will  afibrd 
.  relief?    Can  it  be  maintained  that  if  the  taxpayer  has  inadvert- 
ently neglected  to  make  a  statement  as  required  by  the  assessor, 
the  latter  may  disregard  every  known  rule  for  estimating  the  value 
of  property  for  taxation,  and  impose  a  valuation  upon  it  which  he 
knows  to  be  exorbitant  and  unjust  ?     In  other  words,  is  the  tax- 
payer under  such  circumstances  completely  at  the  mercy  of  the 
Mseasor?  Clearly  not.  Every  man's  sense  of  justice  revolts  at  such 

*  doctrine ;  nor  does  the  law  leave  the  citizen  so  utterly  without 
protection.  The  statute  imposes  a  penalty  for  a  failure  or  neglect 
to  make  out  a  statement,  which  is  the  deprivation  of  the  right  to 
l^ve  the  assessment  made  by  the  assessor  equalized  by  the  board 
constituted  for  that  purpose.  Yet,  he  has  still  the  right  to  insist 
^t  the  officer,  who  in  such  case  makes  the  assessment,  shall  dis- 
^4rge  his  duty  honestly,  and  that  he  shall  not  knowingly  and 
"^udulently  place  an  excessive  valuation  on  his  property.  Not- 
withstanding the  failure  on  the  part  of  the  taxpayer  to  return  a  list 
^ten  demanded,  it  is  no  less  the  duty  of  the  assessor  to  be  gov- 
erned by  just  rules  and  the  fairest  motives  in  making  the  assess- 
^nt  of  his  property.  Such  failure  to  comply  with  the  demand  of 
^e  officer  does  not  place  the  citizen  in  the  condition  of  an  outlaw, 
*^yond  the  reach  of  law  or  the  protecting  arm  of  a  court  of  justice. 
^^  a  certain  extent  it  is  true  the  statute  expressly  deprives  him  of 

*  right — that  of  obtaining  relief  before  the  board  of  equalization. 

^^j  however,  is  the  extent  of  the  penalty  for  the  neglect.     This 

^es  from  him  the  right  to  claim  any  reduction  in  the  valuation  of 

^  property,  if  the  assessment  has  been  honestly  made  ;  although 

*^  tnay  be  exorbitantly  overestimated ;  but  does  not  deprive  him  of 

^^  right  to  claim  relief  in  a  court  of  justice  against  an  overesti- 

^te,  fraudulently  and  purposely  placed  on  the  property  —  he  is 

^^prived  of  all  remedy  for  the  errors  of  the  assessor,  but  not  for 

**  fraudulent  misconduct.     The  statute  designates  a  fraud  in  the 

^^^ment  as  one  of  the  defenses  which  may  be  made  to  an  action 

^'^  taxes.     Tlie  facts  here  alleged  certainly  constitute  fraud  in  the 

^^^ment,  and  consequently  the  case  is  brought  directly  within 

*«  statute. 

8 
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It  must  be  borne  in  mind  that  we  are  simply  discussing  the 
ficiency  of  a  pleading  and  not  the  real  facts  in  this  case,  and  t 
fore  do  not  wish  to  be  understood  as  intimating  that  fraud 
really  practiced.  That  is  a  matter  which  must  be  establishe 
the  defendant,  if  it  exists  at  all,  at  the  trial  on  its  merits. 

The  demurrer  was  improperly  sustained.  The  order  and  J 
ment  below  must,  therefore,  be  reversed. 


By  Garber,  J. :     I  dissent. 


DANIEL  G.  CORBETT,  et  al,  v.  L.  R.  BRADLEY,  et 

TiMB  TO  Present  Claims  aoaixst  Cavaxaugh  roR  Static  Capitol  Co.vsi 
Tiox.  The  limitation  of  thirty  days  tirae,  within  which  to  present  cl 
ap^iiinst  Peter  Cavanaugh  to  the  State  Board  of  Examiners  for  services  rem 
and  materials  furnished  for  the  state  capitol,  under  the  Act  of  March 
1871,  (Stats.  1871,  154)  was  a  material  provision,  and  to  authorize  legal  a 
by  such  board,  had  to  be  complied  with. 

Statutory  Coxstructiox — What  is  Directory.  No  specific  requiremei 
a  statute  should  be  dispensed  with  or  held  merely  directory,  unless  it  is  cl 
manifest  that  the  legislature  did  not  deem  a  compliance  with  it  materi 
unless  it  appears  to  have  been  prescribed  simply  as  a  matter  of  form. 

Principle  of  Decisions  as  to  What  is  Merely  Directory.  When  any  rc( 
ment  of  a  statute  is  held  to  be  directory  and  not  material  to  be  followed 
upon  the  assumption  that  the  legislature  itself  so  considered  it,  and  di( 
intend  to  make  the  right  conferred  dependent  upon  a  compliance  with  the 
prescribed  for  securing  it. 

Limitation  of  Time  to  Present  Claims — Presumption  of  Materiality.  ^ 
a  special  act  in  relation  to  the  presentation  of  certain  claims,  otherwis 
allowable,  required  them  to  be  presented  within  thirty  days,  (Stats.  1871, 
and  therefore  made  a  distinction  between  such  claims  and  onlinarv  ones 
the  time  of  presentment:  Held^  that  the  presumption  was,  that  such  limit 
as  to  time  was  material  and  necessary  to  be  followed. 

This  was  an  application  to  the  Supreme  Court  by  Danie 
Corbett  and  William  H.  Corbett,  partners  under  the  firm  n 
of  Corbett  Brothers,  for  a  mandamus  to  require  L.  R.  Brae 
Governor,  J.  D.  Minor,  Secretary  of  State,  and  L.  A.  Buck 
Attorney  General,  comprising  the  State  Board  of  Examiner 
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take  action  upon  certain  claims  amounting  to  $711.12,  presented 

^y  relators,  as  assignees  of  various  person?,  for  services  rendered 

and  materials  furnished  to  Peter  Cavanaugh  for  construction  of  the 

state  capitol,  under  the  act  in  reference  to  such  claims  of  March 

6th,  1871.     It  appears  that  the  claims  were  not  presented  until 

April  6th,  1871,  one  day  after  the  expiration  of  the  thirty  days 

imitation  prescribed  by  the  act ;  and  for  this  reason  the  board  of 

©xaminers  refused  to  consider  them. 

Thomas  Wells^  for  Relator. 

I.  The  intent  of  the  legislature  is  to  govern.  The  object  of  the 
^ct  Tvas  to  provide  for  the  payment  of  all  the  claims  therein  speci- 
fied. 4  Nev.  45, 174,  241 ;  5  Nev.  283 ;  3  How.  556 ;  6  Nev. 
®8;6Cranch,  307. 

n.  As  to  when  a  law  is  merely  directory,  see :  4  Gal.  275  ;  14 
^^'  155;  15  Cal.  223,  387  ;  Smith's  Com.  782 ;  3  Mass.  232  ; 
6  Wendell,  486  and  note ;  6  Hill,  646  ;  5  Cowan,  269  ;  11  Wcnd- 
ell,604;  12  Wendell,  481 ;  12  Conn.  242. 

•^'  -4.  Buckner^  Attorney  General,  for  Defendants. 

%  the  Court,  Lewis,  C.  J. 

"f  Section  2  of  an  act  of  the  legislature,  approved  March  6th, 

°' ^  -»  it  is  provided  that  "  Any  person,  having  an  unsatisfied  bona 

^  ^l^im  against  Peter  Cavanaugh,  for  labor  actually  performed, 

money  or  material  actually  furnished,  services  rendered,  or  expenses 

^^^^arily  incurred  for,  and  actually  used  in,  the  construction  or 

^'J^Pletion  of  the  state  capitol  at  Carson,  which  claim  has  not  been 

P^^  Or  secured,  either  in  whole  or  in  part,  by  warrants  or  orders 

^  ^5irrants  upon  the  treasury,  shall  present  the  same  to  the  State 

^^d  of  Examiners,  within  thirty  days  after  the  passage  of  this 

*^  >   itemized  and  duly  verified,  for  their  action  as  provided  by 

•  *    The  plaintiffs,  having  claims  of  the  character  here  designat- 

J^»  Presented  them  to  the  board,  who  refused  to  allow  the  same 

^^Uae  not  presented  within  thirty  days  after  the  passage  of  the 

^^*    A  writ  of  mandamus  is  now  asked  to  determine  the  question, 
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whether  a  claim   not  presented  within  the  time  desig 
legally  be  allowed  by  the  examiners. 

We  are  of  opinion  that  the  limitation  as  to  time  is 
provision  of  the  act,  and  therefore  that  it  must  be  com 
It  should  never  be  held  that  any  specific  requirement  of 
may  be  dispensed  with,  except  when  it  is  clearly  manifesi 
lature  did  not  deem  a  compliance  with  it  material,  oi 
appears  to  have  been  prescribed  simply  as  matter  of  fo 
the  province  of  the  courts  to  enforce  the  will  of  the  legi 
expressed  in  the  statutes.  If  it  is  evident  from  the  ordir 
matical  construction  of  the  words  used,  that  it  intende 
should  be  enjoyed  only  upon  some  specified  conditions,  tl 
power,  in  the  courts  or  elsewhere,  to  dispense  with  the 
imposed,  or  to  hold  that  a  thing  which  it  deemed  essen 
done  at  one  time,  may  nevertheless  be  done  at  another, 
requirement  of  statute  is  held  to  be  directory,  and  th( 
material  to  be  followed,  it  is  upon  the  assumption  that  \ 
ture  itself  so  considered  it,  and  did  not  intend  to  mak( 
conferred  dependent  upon  a  compliance  with  the  form 
for  securing  it.  It  is  upon  this  principle  that  the  courts 
the  time  designated  in  a  statute,  where  a  thing  is  to  be  don 
rectory.  No  court,  certainly,  has  the  right  to  hold  an 
ment  of  a  law  unnecessary  to  be  complied  with,  unless  i 
fest  the  legislature  did  not  intend  to  impose  the  conseque 
would  naturally  follow  from  a  non-compliance,  or  which  w( 
from  holding  the  requirement  mandatory,  or  indispensal 
be  clear  that  no  penalty  was  intended  to  be  imposed  for  t 
pliance,  then,  as  a  matter  of  course,  it  is  but  carrying  o 
of  the  legislature  to  declare  the  statute  in  that  respect  to 
directory.  But  if  there  be  anything  to  indicate  the  ( 
full  compliance  with  it  must  be  enforced. 

There  is  no  evidence  here  that  the  legislature  did  not 
require  a  strict  compliance  with  all  the  conditions  of  the 
question.  But,  on  the  other  hand,  in  making  a  distinctic 
the  claims  provided  for  by  it  and  ordinary  demands  a 
state,  requiring  them  to  be  presented  to  the  board  withii 
nated  time,  the  only  natural  presumption  is  that  the  Ui 
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to  time  was  imposed  with  some  purpose,  and  was  deemed  material 
and  necessary  to  be  followed.     If  the  time  were  not  thought  essen- 
tial, why  not  place  these  claims  on  the  same  footing  as  others,  by 
amply  providing  that  they  might  be  presented  to  the  board  of  ex- 
un'mers  for  its  action,  as  is  done  in  the  case  of  other  demands,  with 
no  specified  limitation  ?     Again,  the  assumption  by  the  state  of 
these  claims,  which  were  held  against  Peter  Cavanaugh,  and  which 
were  legal  demands  against  him  only,  was  entirely  gratuitous.    With- 
out the  act  in  question,  the  board  of  examiners  would  have  had  no 
JuUiority  or  right  to  allow  or  act  upon  them,  and  it  is  only  author- 
ised to  act  upon  or  allow  such  claims  as  were  presented  within  thirty 
^ys  from  the  passage  of  the  act.     Whence  the  authority,  then,  to 
*ct  on  such  as  were  not  so  presented  ?     The  board's  authority  in 
*Jms  respect  is  limited  to  the  consideration  of  such  demands  as  were 
presented  within  the  time ;  hence,  it  has  no  more  right  to  allow^  such 
^  were  not  so  presented,  than  it  would  to  allow  them  if  the  act  in 
question  had  never  been  passed. .  The  jurisdiction,  so  to  speak,  of 
^e  board,  is  confined  to  the  consideration  of  claims  of  a  designated 
character ;  and  those  which  do  not  come  within  the  class  named, 
whether  in  respect  to  the  time  when  presented,  or  in  any  other  re- 
^t,  are  not  such  as  the  act  has  provided  for,  and  are  therefore 
"€yond  its  power  or  control.     The  presentation  within  the  thirty 
^ys  is  clearly  a  condition  upon  which  the  authority  of  the  board  to 
insider  them  is  made  to  rest ;  if,  therefore,  the  condition  be  not 
^plied  with,  the  authority  of  the  board  fails.     Mandamus  refused. 


''OHN  WOOD,  et  al,  Appellants,  v.^CHARLES  E.  OLNEY, 

et  ah.y  Respondents. 

'*^  JcnoMENT — Aftirmamcb  in  Part  and  Rkversal  in  Part.  Where  a 
joint Uemurrer  to  a  complaiut  was  sustained  aud  judgmeut  eutered  for  dcfend- 
^^  diamissing  the  action  ;  and  on  appeal  it  appeared  that  the  demurrer  was 
^^^  Well  taken  as  to  one  of  the  defendants :  Jldd^  that  as  to  such  defendant 
"'« judgment  should  be  reversed,  and  affirmed  as  to  the  others. 

^  PttiDRRKR — Skparate  Orders  Thereon.  A  joint  demurrer  may  be  sus- 
^ed  as  to  one  defendant,  aud  overruled  as  to  another. 
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Judgment  for  Several  Not  Always  an  Extirkty.  The  rule  that  a  joint  j  c_i.<J, 
iiient  has  to  be  revcraed  in  toto,  if  not  good  as  an  entirety,  doeA  not  a  x>Pf 
under  our  statutes  and  system  of  practice. 

Appeal  from  the  District  Court  of  the  First  Judicial  Distiri^** 
Storey  County. 

This  was  an  action  commenced  by  John  Wood  and  Edward     ^* 
Kenyon,  partners  doing  business  in  California  under  the  firm  ni^***^ 
of  Wood  i  Kenyon,  against  Charles  E.  Olney,  The  Washoe  Gr^^* 
and  Silver  Mining  Company,  Imperial  Silver  Mining  Company,     -^' 
W.  Pyle  and  a  great  number  of  other  defendants,  on  two  cert^^**^ 
promissory  notes,  one  for  $4,000  and  the  other  for  $3,000,  sigc*-^ 
by  various  of  the  members  of  the  firm  of  Olney  &  Co.,  and  intend^""' 
as  was  alleged,  to  bind  the  said  firm  as  a  company.     The  seccF** 
note  was  also  signed  "  Olney  &  Co."     The  complaint,  which 
lengthy,  set  out  among  other  things  that  the  Washoe  Gold  and 
ver  Mining  Company  was  a  corporation  organized  under  the  la,"^^ 
of  the  State  of  California,  and  that  it  was  a  partner  in  the  firm     ^* 
Olney  &  Co.,  and  that  the  Imperial  Silver  Mining  Company  V"^^ 
also  a  corporation  organized  under  the  laws  of  the  State  of  Califio^^ 
nia,  and  that  it  was  a  consolidated  company  formed  to  embrace  *  "*^** 


embracing  all  the  affairs  and  business  of  Olney  &  Co.,  the  Wasl^^^® 
Gold  and  Silver  Mining  Comi)any  and  others,  and  all  their  mii^-  ^^ 
and  mining  interests.  It  also  asked  for  an  injunction  to  restr**^* 
transfer  of  stock  of  the  Imperial  Company,  and  for  other  reli-  ^* 
The  defendants,  the  Washoe  Gold  and  Silver  Mining  CompaK^^y 
Abner  H.  Barker,  D.  A.  Jennings,  W.  H.  Gauley,  Nathaniel  Pa,fe5^ 
Wm.  Carman,  A.  B.  Paul,  W.  B.  Bourne,  W.  11.  Howland,  E^^ 
thauiel  Gray,  J.  H.  Atkinson,  W.  A.  Wade,  G.  H.  Gray  and  StmiaD 
uel  Merritt,  joined  in  one  demurrer,  and  the  Imperial  Silver  MirB-"*^' 
Company  put  in  a  separate  one.  None  of  the  above  named  par  ^^^ 
had  signed  either  of  the  notes,  and  none  of  them  except  the  Wa»l^*^ 
Company  were  alleged  to  be  partners  in  the  firm  of  Olney  &  <-^' 
The  demurrers  being  sustained,  and  the  plaintifi"  failing  to  am^>^"» 
there  was  a  judgment  in  favor  of  all  the  defendants  so  demurxri»3g> 
dismissing  the  action  as  to  them,  from  which  judgment  this  app^** 
was  taken. 
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TF.  E.  F.  Deal  and  R.  S,  Mesick^  for  Appellants. 

X.  That  the  complaint  states  a  cause  of  action  against  the  Washoe 
Gold  and  Silver  Mining  Company,  we  think  is  plain.  Catskill  Bank 
V.    Chay,  14  Burt,  471. 

II.  The  joint  demurrer  of  all  the  defendants  except  the  Imperial 
Company  was  too  broad ;  and  the  order  sustaining  it,  and  the  judg- 
ment thereon,  were  erroneous.     People  v.  The  Mayor  of  N,  K,  28 
Barb.  251 ;  Woodburt/  v.  Sacknder,  2  Abb.  Pr.  R.  402  ;   Webater 
V.  TUetts,  19  Wis.  438. 

III.  The  Imperial  Company  demurred  separately,  yet  its  demur- 
rer was  acted  upon  and  sustained  jointly  with  that  of  the  other  de- 
fendants, and  one  judgment  was  entered  in  favor  of  all,  against  plaint- 
!&•  Such  being  the  case,  the  judgment  must  be  set  aside  as  to  all 
the  other  defendants.  Being  a  joint  judgment  for  all  the  defend- 
uits,  it  seems  to  us  impossible  that  it  can  stand  as  a  separate  judg- 
ment in  favor  of  one. 

IV.  The  Imperial  Company,  both  at  the  hearing  and  on  demur- 
^^'i  and  in  the  order  and  judgment  following,  assumed  a  joint  posi- 
tion with  the  other  defendants,  and  should  be  considered  as  having 
thereby  waived  any  advantage  of  a  separate  standing. 

V.  The  first  note  was  made  by  the  parties  who  signed  for  them- 
*^'^e8,  and  on  behalf  and  on  the  responsibility  of  all  the  partners  of 
Wney  &  Co.,  with  full  authority  from  the  partners  to  do  so  and 
wud  them  as  such  partners,  and  also  to  bind  the  firm  of  Olney  & 
^-  The  second  note  was  signed  by  Olney  &  Co.  The  money 
|^nt)wed  was  used  in  the  business  of  the  firm.  The  presumption 
*>  that  it  was  the  note  of  the  firm. 

^I.  The  Imperial  Silver  Mining  Company  succeeded  to  all  the 
*^^8in^gg  |^jj(j  property  of  Olney  &  Co.,  and  carried  on  the  same 
^ness  that  had  been  previously  carried  on  by  Olney  &  Co.  There 
.^^*  no  change  except  in  name.  In  equity,  the  Imperial  S.  M.  Co. 
^  primarily  liable  to  pay  the  debts  contracted  by  Olney  &  Co. 
^^^^on  V.  Bacon  M.  ^  M.  Co.^  2  Nev.  260 ;  Angell  &  Ames  on 
^'^J'poralions,  Sections  169  and  592. 
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Thomas  Sunderland  and  L,  Aldrich^  for  Respondents. 

I.  There  can  be  no  recovery  on  the  first  note  against  any  of  tla 
defendants,  for  the  reason  that  none  of  them  are  parties  to  i 
Chitty  on  Contracts,  Chap.  2,  p.  56-8  ;  Ripley  v.  Kingahury^ 
Day,  150  ;  Jacquez  v.  Marquard,  6  Cowen,  697. 

The  second  note  must  also  be  disposed  of  under  the  same  nil  - 

except,  perhaps,  the  Washoe  Gold  and  Silver  Mining  Company 

being  alleged  that  this  corporation  was  a  member  of  the  firm  ^ 
Olney  &  Co.,  whose  name  appears  as  one  of  the  makers  of  this  not^ 
and  except  as  to  the  Imperial  Silver  Mining  Company,  if  it  can  b: 
held  liable  on  the  ground  that  it  succeeded  to  the  rights  and  int^ 
ests  of  the  Washoe  Gold  and  Silver  Mining  Company.  The  me« 
averment  that  there  was  an  intention  by  the  parties  to  the  notes,  tf 
the  time  they  were  made,  to  bind  persons  other  than  those  whos 
names  appear  to  the  notes,  is  entitled  to  no  consideration. 

II.  Again,  it  is  alleged  that  the  Washoe  Gold  and  Silver  Minina 
Company  is  a  California  corporation ;  but  there  is  no  averment  th^ 
the  law  of  California  at  that  time,  nor  at  the  times  the  notes  we0 
made,  held  stockholders  liable  for  any  portion  of  the  indebtedne^ 
of  the  corporation.     In  order  to  hold  the  stockholders,  it  was  ne 
essary  to  have  averred  that  the  law  of  California  created  such  li 
bility — otherwise,  the  law  of  California  would  be  presumed  to  be  tt 
same  as  that  of  Nevada,  which  recognized  no  such  liability. 
Greenleaf  on  Ijv.  664-6 ;  1  Seld.  N.  Y.  447 ;  15  Cal.  226 ;  S 
Cal.  55 ;  21  Cal.  225. 

III.  As  to  defendants  who  are  not  parties  to  the  notes,  exce^ 
so  far  as  the  two  corporations  are  concerned,  (they  being  regards 
as  foreign  corporations,  and  always  absent  from  this  state)  the  ^ 
leged  causes  of  action  are  barred  by  the  statute  of  limitation. 

IV.  The  Imperial  Silver  Mining  Company  is  not  responsible,  unle^ 
by  reason  of  its  succession  to  the  rights  and  property  of  the  Wash- 
Gold  and  Silver  Mining  Company.  The  terms,  character,  conditid: 
and  considerations  which  led  to  the  formation  of  the  Imperial  C 
pany  are  not  stated,  nor  does  it  appear  who  its  stockholders  w 
The  complaint  should  show  conclusively  that  the  change  was  me 
a  change  in  name.     The  law  governing  this  question  has  been  clei 
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down  by  this  court.     Paxton  et  al.  v.  The  Bacon  Mill  and 
ii^ig  Company  J  2  Nev.  257. 

.  We  have  treated  the  alleged  partnership  of  Olney  &  Co.  as 
i,  80  far  as  the  Washoe  Gold  and  Silver  Mining  Company  is 
itemed,  because  there  is  nothing  in  the  complaint  to  disclose  the 
facter  of  its  occupation  or  its  powers.  For  the  purposes  of 
discussion,  we  admit  the  general  doctrine  that  thci^e  is  no  pro- 
tion  in  law  to  the  formation  of  such  partnerships,  where  the  ob- 
is to  effect  the  purpose  of  the  incorporation. 

ri.  The  proposition  of  plaintiffs,  that  the  joint  demurrer,  if 
•e  was  a  cause  of  action  as  to  any  of  the  defendants  so  joined, 
lid  have  been  overruled,  cannot  be  sustdned.  It  would  be  in 
ct  conflict  with  our  Practice  Act,  Sec.  148,  which  provides 
i  judgment  may  be  given  for  or  against  one  or  more  of  sev- 
i  plaintiffs,  and  for  or  against  one  or  more  of  several  defend- 
J ;  and  it  may,  when  the  justice  of  the  case  requires  it,  de- 
nine  the  ultimate  right  of  the  parties  at  each  side,  as  between 
uselves.  As  to  the  authorities  that  have  been  cited  in  support 
he  proposition,  we  may  remark. that  there  was  great  diversity  of 
lion  in  the  outset  as  to  the  proper  construction  of  the  New  York 
e  of  procedure,  and  great  want  of  uniformity  in  the  decisions 
m  it.  The  new  system  encountered  the  prejudices  (if  we  may 
perly  use  that  language)  of  the  judges  in  New  York,  accustomed 
the  old  system  of  practice.  By  reason  of  the  existence  of  this 
x)8ition  or  dislike  to  the  code,  the  old  rules  of  law  were  reluct- 
^7  given  up,  and  in  some  instances  not  at  all,  unless  expressly 
>lished. 

^^hell  ^  Stone  and  Cr,  ff.  Qray^  also  for  Respondents. 

^y  the  Court,  Garber,  J. 

^^  think  the  complaint  shows  a  cause  of  action  against  the 
■^hoe  Gold  and  Silver  Mining  Company,  but  none  against  any 
"^^  other  respondents.  It  is  contended,  that  it  also  shows  a 
*®  of  action  against  the  Imperial  Company ;  but  the  case  of 
^»i  V.  Bacon  Co.,  2  Nov.,  decides  the  point  adversely  to 
^Uants. 
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Decisions  are  cited  to  show  that  as  all  the  respondents,  ex* 
the  Imperial  Company,  demurred  jointly,  the  demurrer  was 
broad,  and  should  therefore  have  been  overruled  as  to  all. 
case  in  20  Barb.,  cited  in  19  Wis.,  would  seem  to  be  an  audic 
that,  even  if,  for  the  reason  here  urged,  the  demurrer  was  imp 
erly  sustained  as  to  any  of  the  parties,  we  should  only  reverse 
judgment  as  to  that  respondent  against  whom  the  complaint  si 
a  cause  of  action.  But  we  do  not  go  upon  that,  for  we  think 
demurrer  should  have  been  sustained  as  to  all  those  joining  i 
except  the  Washoe  Company.  .  The  cases  cited  by  the  appell 
are  evidently  founded  upon  the  analogy  supposed  to  be  affordec 
the  rule  that :  "  If  there  be  several  distinct  assignments  of  breac 
some  of  wluch  are  sufiScient  and  the  others  not,  or  if  a  declan 
contain  several  counts  and  one  only  be  bad,  on  demurrer  to 
whole  declaration,  the  court  will  give  judgment  for  the  plaini 
1  Chitty  PL  165.  But  this  was  not  the  common  law  rule ; 
it  seems  it  is  not  the  law  in  England  now.  At  common  Ia\n 
such  a  demurrer — that  is,  one  too  large  as  to  the  matter  demu 
to— the  judgment  was,  that  the  plaintiff  should  recover  upon 
counts  as  were  good,  or  such  breaches  as  were  well  assigned, 
should  be  barred  as  to  the  residue.  Afterwards,  the  practic* 
stated  by  Chitty,  was  borrowed  from  the  courts  of  equity,  and 
tained  until  the  simpler  and  more  sensible  common  law  practic 
giving  judgment  on  the  whole  record  according  to  the  ti 
was  restored.  Duppa  v.  Mayo^  1  Saunders,  285  (i),  286, 
(9);  Pinchtey  v.  InhabitantB,  2  lb.  379,  380,  note  (14); 
myns  Dig.  Pleader,  C  (32),  Q.  (3);  Hindew.  Gray,  1  Man 
&  Gr.  195,  note  (a);  Slade  v.  Hawley,  13  M.  &  W.  756.  ] 
ever,  the  rule  that  a  demurrer  too  large  as  to  the  matter  demt 
to  should  be  overruled  in  toto,  has  been  generally  if  not  univer 
followed  in  the  United  States  ;  and  it  is  not  necessary,  in  this  • 
to  deny  that  in  adopting  the  common  law  as  a  rule  of  decisior 
adopted,  as  part  of  it,  an  innovation  so  sanctioned  by  time 
authority. 

But,  even  granting  this,  it  does  not  follow  that  the  same 
should  be  applied  to  a  demurrer,  good  as  to  one  and  bad  as  to  o 
joining  in  it.     It  is  said  by  Chief  Justice  Spencer,  speaking  of  a 
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plea  of  the  general  issue,  to  which  the  remark  is  no  more  apposite 
tfa&ii  to  a  joint  demurrer,  that  ^'  the  rule  is  a  very  artificial  one  and 
ought  never  to  be  extended  beyond  the  very  cases  to  which  it 
lua  leen  applied,"  (^Higby  v.  Williams^  16  Johns.  216)  and  the 
coarts  of  equity,  while  recognizing  the  rule  that  as  to  the  matter 
dexn\irred  to  a  demurrer  cannot  be  good  in  part  and  bad  in  part, 
have  uniformly  refused  to  extend  it  to  a  demurrer  like  this — the 
settled  equity  doctrine  being  that  a  joint  demurrer  may  be  sustained 
as  to  one  defendant  and  overruled  as  to  another.  Mayor ^  etc,  v. 
-tev^,  8  Vesey,  403 ;  Woodm  v.  Morris,  2  Green's  Chy.  (N.  J.) 
65  ;  Barstow  v.  Smith,  Walker's  Chy.  Rep.  397.  On  this  prin- 
ciple alone,  the  cases  cited  by  the  appellants  and  the  somewhat 
earlier  ones  upon  which  they  rest,  should  have  been,  in  our  opinion, 
differently  decided.  We  infer  from  the  remarks  of  Lord  Eldon, 
^  Mayor  v.  Levy,  that  prior  to  our  revolution  the  rule  invoked 
was  never  extended,  either  at  law  or  in  equity,  to  the  case  of  a 
J^mt  demurrer  too  large  as  inapplicable  to  some  of  the  parties 
joining ;  and  so  far  as  we  are  advised,  all  the  American  cases  in 
^Wch  it  has  been  so  extended  are  bottomed  solely  on  the  authority 

Very  recent  New  York  cases,  none  of  which  were  decided  in  or 
^^e  been  approved  by  the  courts  of  last  resort  in  that  state. 

We  see  no  reason  why  we  should  follow  this  new  departure,  and 
^®  are  not  inclined  to  extend  so  arbitrary  and  technical  a  rule 
J^her  than  we  are  compelled  to  do  by  the  authority  of  decisions 
"*^ding  upon  us.  We  are  satisfied  that,  under  our  statute,  the 
I^^ition  that  the  judgment,  being  joint,  must  be  reversed  in  toto,  if 
^^^  good  as  an  entirety,  is  untenable.  The  case  of  Ricketson  v. 
'^^<^hard8ony  26  Cal.  149,  is  in  point,  and  with  the  views  there 
^^Pfessed  we  fully  agree. 

I^he  judgment  should  be  reversed  as  to  the  Washoe  Gold  and 
^^* Ver  Mining  Company,  and  aflSrraed  as  to  the  other  respondents, 
^d  the  judgment  of  this  court  will  be  entered  accordingly. 

AVhitman,  J.,  did  not  sit  in  this  case. 
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SARAH  J.  COOPER,  Appellant,  v.  THE  TACIFIC  MDTUA 
LIFE  INSURANCE  COMPANY  OF  CALIFORNIA,  Ri 

SPONDENT. 

Dismissal  or  Appeal  ''  Without  Prejudice."  Where  it  appeared  upon  app€ 
that  the  statement  sent  up  had  not  been  settled  by  the  judge  below ;  a> 
on  appellant's  motion  for  leave  to  withditiw  it  for  correction,  the  appeal  is 
dismissed  '*  without  prejudice,"  and  after  correction  the  case  was  again  talc 
up :  Held^  that  the  dismissal  of  the  first  appeal  did  not  operate  as  an  affir 
ance  of  the  judgment  or  prevent  the  second  appeal. 

Consideration  on  Appeal  of  Evidence  Explaining  Points  of  Law.  Tho» 
the  Supreme  Court  cannot,  where  there  has  been  no  motion  for  a  new  tn 
weigh  the  evidence  for  the  purpose  of  determining  whether  a  verdict  or  ju* 
ment  is  sustained  by  it,  yet  any  question  of  law  arising  at  the  trial  and  pr  • 
erly  excepted  to  can  be  reviewed  without  a  motion  for  new  trial ;  and  in  sl: 
case  as  much  of  the  evidence  as  may  be  necessary  to  explain  the  legal  qifl 
tion  may  be  taken  up  and  considered. 

Appeal  on  Rulings — Motion  for  New  Trial  not  Necessary.     A  motion 
new  trial  is  not  only  unnecessary  to  authorize  a  review  of  rulings  at  the  trL 
but  the  much  preferable  practice  is  to  take  them  up  by  bill  of  exceptions 
statement  on  appeal. 

Matter  of  Non-Suit  a  Question  of  Law.    Whether  a  case  should  be  withdra 
,  from  the  jury  and  the  plaintiff  be  non-suited  is  purely  a  question  of  law. 

Insurance — Valid    Contract    Before    Actual  Delivery    of  Policy.      Wh* 
a  wife  made  application  to  the  agent  of  an  insurance  company  for  a  policy 
the  life  of  her  husband,  and  paid  fifty  dollars  in  accordance  with  thecompan 
rules,  which  was  to  be  applied  to  the  first  yearns  premium  provided  the  ri 
should  be  taken ;  and  in  due  time  a  policy  was  made  out  and  forwarded  to  I 
agent  for  delivery ;  but  before  it  was  delivered  the  husband  died,  whereup 
the  agent,  though  tendered  the  balance  of  the  premium,  refused  to  deliver 
Ueld^  that  there  was  a  valid  contract  for  a  policy ;  that  upon  the  taking 
*  the  risk  the  fifty  dollars  became  the  property  of  the  company,  and  the  assua 
became  entitled  to  the  policy ;  and  that  such  a  contract  was  as  available? 
sustain  an  action  for  the  amount  of  the  insurance  as  if  the  policy  had  b£ 
delivered. 

Appeal  from  the  District  Court  of  the  First  Judicial  Distri 
Storey  County. 

The  defendant  is  a  corporation  organized  under  the  laws  of 
state  of  California,  and  having  its  principal  place  of  business  in 
t;ity  of  Sacramento  in  that  state.  The  application  for  insur 
was  made  at  the  town  of  Winnemucca,  Nevada,  in  October  ; 
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J^%  appears  to  have  been  issued  at  Sacramento,  California,  on  or 
^ooat  November  5th ;  and  James  A.  Cooper,  the  husband  of  plaintiff, 
4'ed  November  7th,  1870. 

^'  S.  Mesicky  for  Appellant. 

^'  Any  former  appeal  not  having  been  decided  upon  the  merits, 
oor  dismissed  under  Rule  3  of  this  court,  this  appeal  must  stand 
^^  be  considered  upon  its  merits.  Martinez  v.  GaUardoj  6  Cal. 
^^^  9  Osborne  v.  Sendricksanj  6  Cal.  176 ;  Karth  v.  Lights  16 
^«-  324 ;  Langley  v.  Warner^  1  Comst.  606  ;  Watson  v.  SussoUj 
1  Duer.  252 ;  Marshall  v.  The  Milwaukee  and  St.  Paul  Railroad 
^^•j  20  Wis.  604. 

-*I-  The  ruling  upon  the  motion  for  non-suit  can  be  reviewed  in 
"*®  same  manner  as  any  other  ruling  made  during  the  trial,  and  a 
™<>tioa  for  new  trial  was  unnecessary.  Darst  v.  Rush^  14  Cal.  81 ; 
^ivan  V.   Carey,  17  Cal.  81 ;  Levy  v.  Getleson,  27  Cal.  688. 

^II.  The  refusal  of  defendant  to  deliver  a  policy,  and  its  denial 

^l  obligations  so  to  do,  operated  as  a  waiver  of  the  condition, 

^^h  as  time  and  place  of  payment,  and  time  and  character  of 

J^otice  and  proofs  of  death — of  which  it  might  have  avidled  itself 

^  defense,  had  it  issued  and  delivered  the  policy  to  plaintiff.    Tay- 

^  V.  Merchants^  Fire  Insurance   Co.,  9  How.  403;   Post  v. 

^^^^^  Insurance  Co.,  43  Barb.  361 ;  New  England  Fire  and 

^'^^ine  Insurance  Co.  v.  Robinson,  25  Ind.  536  ;  Fried  v.  Royal 

y^^Urance  Co.,  47  Barb.  127 ;   O'Niel  v.  Buffalo  Insurance  Co., 

Comst.  124;  Norwich  and  N.   Y.  T.   Co.  v.   Western  Mass. 

'^^^Mrance  Co.,  34  Conn.  561. 

IV.  A  valid  agreement  between  plmntiff  and  defendant  made 
^^^t  to  the  death  of  plaintiff's  husband,  to  insure  his  life  in  her 
^Ot  ahd  deliver  her  a  policy,  was  clearly  shown  by  the  pleadings 
^^  evidence.  Union  Mutual  Insurance  Co.  v.  Commercial  M, 
r^-  'Insurance  Co.,  2  Curtis'  C.  C.  524;  IViistees,  etc.  v.  Brook- 
^^  Fire  Insurance  Co.,  19  N.  Y.  305. 

\".  The  risk  upon  the  life  of  Cooper  commenced  prior  to  his 
^^^th,  and  at  least  sa  soon  as  plaintiff's  application  was  received 
^^d  accepted  by  defendant-  if  not  at  the  time  of  application  and 
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receipt  of  plaintiflF's  fifty  dollars.   Audubon  v.  JExcdsiar  Inwram 
Co.  J  27  N.  Y.  216 ;   Commercial  M,  M.  Insurance  Co.  v.  Unic 
Mutual  Insurance  Co.,  19  How.  318  ;    The  City  of  Davenport 
Peoria  M.  and  F.  Insurance  Co.,  17  Iowa,  276 ;  New  Engla\ 
F.  and  M.  Insurance  Co.  v.  Robinson,  25  Ind.  536 ;   Trustees 
First  Baptist  Church  v.   The  Brooklyn  Fire  Insurance  Co., 
N.  Y.  305 ;  Fried  v.  Royal  Insurance  Cfe.,  47  Barb.  127 ;  P« 
V.  ^t7\a  Insurance  Co.,  43  Barb.  351 ;  Perkins  v.  Washingi 
Insurance  Co.,  4  Cow.  645. 

Mitchell  ^  Stone,  for  Respondent. 

I.  This  appeal  w^ill  not  be  considered,  for  the  reason  that  the 
tion  has  been  appealed  before,  and  upon  motion  of  appellant  an 
order  of  dismissal  entered.  The  dismissal  of  the  first  appeal  no 
longer  leaves  the  case  open  for  review.  Karth  v.  Light,  15  CaJ- 
326 ;  Chase  v.  Brand,  29  Cal. ;  Harrison  v.  Bank,  3  Marsh,  $76. 

II.  There  was  no  motion  for  new  trial,  and  the  appellate  cotJ^ 
will  therefore  not  review  the  evidence  as  contained  in  the  sta*^ 
ment,  the  court  below  not  having  first  had  an  opportunity  to  revi^^ 
its  own  errors,  if  any  were  committed.  Van  Vleet  v.  Olin,  4  N'^^' 
95 ;  Biddle  v.  Barker,  13  Cal.  295  ;  Duff  v.  Fisher,  15  Cal.  88© ; 
Green  v.  Butler,  26  Cal.  599 ;  Allen  v.  Fenton,  27  Cal.  68 ;  3i*^ 

per  V.  Minor,  27  Cal.  110 ;  Gagliardo  v.  Hoberlin,  18  Cal.  89S» 
27  Cal.  475. 

III.  The  contract  of  insurance  was  not  complete  with  the  soli^**" 
ing  agent,  (waiving  any  objection  as  to  his  power  to  bind  defe^^^ 
ant)  because  it  was  dependent  on  contingencies — that  is,  discre*^^^ 
resting  in  defendant,  at  any  time  prior  to  the  delivery  of  the  poli^7» 
to  return  the  fifty  dollars  deposit  and  withhold  the  policy,  -^ 
Louis  Mutual  Life  Ins.  Co.  v.  Kennedy,  6  Bush.  460;  Mu^"^^ 
Life  Ins.  Co.  v.  Burse,  8  Georgia,  534. 

IV.  It  being  here  contended  that  the  contract  was  comply  ' 
and  that  the  court  should  decree  the  payment  of  the  risk,  the  p^'"*^ 
alleged  to  have  been  issued  should  have  been  introduced,  sho^^^'^o 
the  terms,  conditions,  covenants,  and  warranties  upon  which-  *^® 
risk  should  be  decreed  to  be  paid  ;  also  proof  introduced  to  sho**^  • 
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iance  on  plaintiff's  part  with  the  terms  and  conditions  therein 
ned.  Kate  Healy  v.  Imperial  Fire  Ins,  Co.^  6  Nev.  268 ; 
juser  V.  North  British  In$.  Co,^  6  Nev.  16. 

the  Court,  Lewis,  C.  J. : 

appeal  was  brought  ii^  'this  case,  but  upon  discovering  that 
atement  prepared  was  not  settled  by  the  judge  below,  as  re- 
1,  the  appellant  moved  for  leave  to  withdraw  it  for  the  pur- 
»f  correcting  the  omission.  In  conformity  with  the  application, 
ler  was  made  by  this  court  dismissing  the  appeal  without  prej-  . 

The  statement  being  corrected,  the  case  is  again  brought 
»ut  it  is  argued  for  the  respondent  that  the  dismissal  of  the 
ippeal  operated  as  an  affirmance  of  the  judgment,  and  there- 
n  appeal  cannot  again  be  taken. 

is  objection  is  clearly  not  tenable.  It  has  been  held,  it  is  true, 
he  dismissal  of  an  appeal  for  the  want  of  prosecution,  or  upon 
lerits,  operates  as  an  affirmance  of  the  judgment.  Karth  v. 
1, 15  Cal.  326.  But  in  that  very  case  it  was  held  that  if  the 
3sal  be  upon  some  technical  defect  in  the  preparation  of  the 
il,  it  has  no  such  effect,  the  court  saying ;  "  The  cases  in 
i  the  dismissal  of  an  appeal  will  not  operate  as  a  bar  to  a 
d  appeal,  are  those  where  the  dismissal  has  been  made  upon 

technical  defect  in  the  notice  of  appeal,  or  the  undertaking, 
B  like.  The  bar  applies  where  the  dismissal  is  for  want  of 
3ution,  and  the  order  is  not  vacated  during  the  term,  or  the 
3sal  is  on  the  merits."  This  is  the  extent  of  the  rule  laid 
in  the  cases  relied  on  by  counsel.  It  is  also  doubtful  whether 
modified  it  can  be  maintained  as  a  correct  rule  of  law,  for  it 
een  held  otherwise  by  courts  of  undoubted  ability.     20  Wis. 

1  Duer,  252. 

t  whether  it  can,  or  not,  need  not  be  determined  here,  for  it 
dent  this  case  comes  within  the  rule  followed  in  Karth  v. 
J.     The  appeal  was  not  dismissed  for  want  of  prosecution,  or 

the  merits,  but  solely  for  the  purpose  of  correcting  an  error, 
pplying  an  omission  which  had  happened  in  its  preparation. 
0,  the  order  of  dismissal  expressly  provided  that  it  was  made 
at  prejudice  to  another  appeal.     This  of  itself  is  a  sufficient 
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answer  to  the  objection  of  counsel,  independent  of  any  other  cc 
sideration. 

The  questions  submitted  for  decision  upon  the  record  are,  fire 
whether  the  evidence  is  brought  up  in  such  a  manner  that  it  m 
be  reviewed;  and  if  so,  then  second:  whether  the  court  belt 
ruled  correctly  in  taking  the  case  fron^  the  jury  and  non-suiting  t 
plaintiff.  The  plaintiff  appeals  from  the  judgment  alone,  no  moti 
for  new  trial  having  been  made.  A  statement  on  appeal  was  pi 
pared,  which  embodied  the  evidence  introduced  on  behalf  of  t 
appellant;  the  motion  for  non-suit  —  together  with  the  except! 
to  the  action  of  the  court  in  granting  it.  Respondent  now  argc 
that  the  enquiry  of  this  court  must  be  confined  to  the  judgmc 
roll  alone,  as  the  evidence  cannot  be  considered  except  where 
motion  for  a  new  trial  has  been  made.  It  is  true,  this  court  cani 
weigh  the  evidence  for  the  purpose  of  determining  whether  a  v 
diet  or  judgment  is  sustained  by  the  evidence ;  but  any  questi 
of  law  arising  at  the  trial  and  properly  excepted  to  can  be  review 
without  a  motion  for  new  trial,  and  in  such  case  so  much  of  t 
evidence  as  may  be  necessary  to  explain  the  legal  question  shoi 
be  brought  up  and  considered. 

It  is  never  held  that  a  mere  question  of  law  cannot  be  revie'V 
except  when  a  motion  for  a  new  trial  has  been  made.     Nor  can 
with  any  degree  of  plausibility,  be  argued  that  such  is  the  r' 
It  is  the  every-day  practice  under  the  new  system,  as  well  as 
old,  to  take  cases  to  the  appellate  courts  upon  bill  of  excepti^ 
upon  which  all  rulings  raising  legal  questions  may  be  reviev^ 
Will  it  be  argued,  for  example,  that  a  question  growing  out  of 
instructions  or  charge  to  the  jury  cannot  be  reviewed,  except  ^«^ 
a  motion  for  new  trial  is  made  ?     Certainly  not ;  and  still  it  is  alt:" 
invariably  necessary  in  such  cases  to  review  some  of  the  evide"* 
to  enable  the  appellate  tribunal  to  obtain  an  understanding  of 
question.      Indeed,  so   it  is  .with  nearly  every  question  of 
raised  at  the  trial ;  it  can  only  be  understandingly  brought  to 
attention  of  the  court  of  review  by  presenting  the  evidence  bea-X" 
upon  and  illustrating  it.     A  motion  for  new  trial  is  not  only  unti 
essary  to  authorize  a  review  of  rulings  at  the  trial,  but  the  vo^ 
preferable  practice  is  to  bring  them  up  by  bill  of  exceptions,  or 
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^stateinent  on  appeal,  as  the  same  object  is  accomplished  without 

^e  expense  and  imnecessary  labor  of  such  motion.     Thus,  a  party 

vao  wishes  only  to  have  the  questions  of  law  arising  during  the 

P>t>gre88  of  the  trial  reviewed,  may  introduce  the  rulings,  with  suf- 

&deQt  evidence  to  point  them,  into  his  statement  on  appeal,  or  pre 

P^re  a  bill  of  exceptions  as  he  proceeds,  and  so  bring  them  to  the 

aticDtion  of  the  appellate  court.    This  is  a  practice  which,  under 

Biuzular  statutory  provisions,  has  not  only  received  the  sanction,  but 

commendation,  of  the  Supreme  Court  of  Oalifomia.    Brovm  y. 

K>ai,  7  Cal.  398 ;  Harper  v.  Minor,  27  OaL  107 ;  Carpenter  v. 

>FtBta»wow,  25  Cal.  158. 

Ifhether  a  case  should  be  withdrawn  from  the  jury  and  the 

plsuntiff  non-suited,  is  purely  a  question  of  law.     When  properly 

QUide,  it  is  simply  a  decision  that  the  law  affords  no  relief  upon  the 

evidence  adduced,  admitting  every  fact  and  conclusion  which  it 

tesdfl  to  prove.     It  is  not  a  decision  upon  the  weight  of  evidence 

"Where  it  is  conflicting,  but  that  it  is  not  sufiScient  to  justify  its  sub- 

iiunion  to  the  jury.    If  it  were  not  a  question  of  law,  a  non-suit 

^^d  never  be  granted ;  for  the  judge  can  only  decide  questions  of 

wr.   But  independent  of  reason,  such  is  undoubtedly  the  law. 

^f^  V.  Hull,  13  John.  335.    If  so,  this  point  is  settied,  for  there 

^  iM)  difference  between  this  and  any  other  law  question  as  to  the 

'^i^SDDer  in  which  it  may  be  submitted  to  the  appellate  court.    Bemg 

^iBpIy  a  question  of  law,  it  could  be  brought  to  this  court  as  well 

r7  idl  of  exceptions,  or  by  statement  on  appeal,  as  by  appeal  from 

^  order  on  motion  for  new  trial. 

WiB  the  court  warranted  in  granting  the  non-suit  ?  Clearly  not. 
^de  plaintiff  introduced  evidence  going  to  prove  that  an  application 
^18  made  to  the  agents  of  defendant  for  a  policy  of  insurance  on 
^  life  of  the  plaintiff's  husband ;  that  at  the  time  the  application 
^^  made,  fifty  dollars  was  paid,  according  to  the  regulations  of  the 
^^^^ttpany,  which  was  to  be  applied  on  the  first  year's  premium, 
f'^inded  the  defendant  should  conclude  to  make  the  insurance. 
^^  ftpi^ioation  thus  made  was  forwarded  to  the  proper  office  of  tlie 
^^^^9^7 ;  a  policy  was  in  due  time  made  out  and  forwarded  to  the 
^O^  in  this  state  for  delivery ;  but  the  insured  having  died  before 
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it  was  delivered,  the  agent  refused  to  deliver  it,  although  dema 
ed,  and  the  balance  of  the  premium  offered  to  be  paid. 

Here  is  undoubtedly  sufficient  proof  to  establish  a  contract  fi 
policy.  The  application  for  a  policy  by  the  assured,  with  the  j 
ment  of  a  portion  of  the  premium,  and  acceptance  of  the  risk  by 
defendant,  left  nothing  to  be  done  but  the  delivery  of  the  pc 
and  the  payment  by  the  plaintiff  of  the  balance  of  the  premi 
which,  it  appears,  was  not  required  by  the  rules  of  the  comj 
until  the  completion  of  the  transaction.  These  facts  show  a  ^ 
contract  for  a  policy  between  the  parties.  The  moment  the  ( 
pany  concluded  to  make  the  insurance,  the  fifty  dollars  paid  t 
agent  became  its  property,  without  any  further  action  on  its  j 
It  was  paid  upon  the  condition  that  if  the  company  conclude 
make  the  insurance,  it  should  be  applied  in  payment  of  the 
mium ;  when,  therefore,  the  risk  was  taken,  it  became  the  prop 
of  defendant,  and  at  the  same  time  the  assured  became  entitle 
the  policy.  Thus  there  was  the  acceptance  of  the  application 
the  company,  and  the  payment  of  a  portion  of  the  premium, 
consideration  therefor,  by  the  plaintiff,  which  is  all  that  was  ne 
sary  to  make  a  valid  contract  between  the  parties.  Such  contr 
are  as  aviailable  to  sustain  an  action  for  the  amount  of  the  insun 
as  if  the  policy  itself  had  been  issued.  In  Kohne  v.  The  Insun 
Company  of  North  America,  1  Washington  C.  C.  93,  a  person 
plied  to  the  agent  of  the  company  to  effect  an  insurance  on  g 
on  board  a  ship,  and  settled  all  the  terms  of  the  insurance,  but 
not  receive  a  policy.  It  was,  however,  soon  afterwards  fillec 
and  executed,  and  about  the  same  time  the  company  received 
intelligence  of  the  loss  of  the  vessel.  On  a  subsequent  daj 
assured  called  to  pay  the  premium  and  receive  the  policy,  bui 
company  refused  to  deliver  it,  objecting  that  the  agreement 
inchoate,  and  consequently  it  had  the  right  to  retract.  Judge  \^ 
ington,  however,  said :  "  It  appears  everything  was  agreed  u 
and  although,  on  account  of  the  fever  then  in  the  city,  he  dici 
wait  to  receive  the  policy,  yet  it  was  immediately  after  he  left 
the  office  filled  up  and  signed  by  the  president,  and  has  been 
duced  on  the  trial ;  the  contract  therefore  was  not  inchoate, 


18T1.]         SUPREME   COURT  OF  NEVADA.  123 


Pratt  V.  Rice. 


Perfected  before  notice  of  the  capture  by  either  party."  So  it  has 
frequently  been  held  that  the  premium  may  be  received  on  a  mere 
contract  to  insure,  where  no  policy  has  been  made  out ;  and  such, 
^^  take  it,  is  the  law.  Carpenter  v.  TheMutual  Safety  Insurance 
Oompany^  4  Sandf.  Ch.  408 ;  Hamilton  v.  Lycoming  Insurance 
(^ompany^  6  Barr,  339  ;  Andrews  v.  The  Essex  Fire  and  Marine 
JMurance  Company ^  3  Mason  C.  0.  R.  0  ;  MeCullough  v.  Eagle 
insurance  Company^  1  Pick.  278 ;  Palm  v.  Medina  Insurance 
Company^  20  Ohio,  529 ;  Taylor  v.  Merchants'  Fire  Insurance 
Company,  9  Howard,  U.  S.  390. 

The  non-suit  must  be  set  aside. 

Judgment  reversed.     It  is  so  ordered. 


C-  B.  PRATT,  Respondent,  v.  H.  F.  RICE  et  als.  Appellants. 

*ono5  "  Not  of  Course  "  Ordinarily  to  be  on  Notice.  Where  an  ex  parte 
motion  was  made  in  1871  for  the  docketing,  nunc  pro  tunc^  of  a  judgment 
rendered  in  1866,  against  defendants  who  had  appeared ;  and  it  became  neces- 
larj  on  the  application  to  determine  several  questions  of  fact :  Held^  that  such 
a  motion  should  not  be  entertained  ex(^pt  on  notice  to  the  opposite  party, 
and  that  the  refusal  to  vacate  an  order  obtained  under  such  circumstances 
was  error. 

"OTici  OF  Motion,  When  Required.  When  the  nature  of  a  motion,  involving  the 
determination  of  facts,  is  of  a  kind  to  prevent  the  performance  of  some  act 
which,  if  performed,  might  be  productive  of  irreparable  injury,  and  it  becomes 
desirable  that  the  party  to  be  affected  should  have  no  previous  intimation 
thereof,  it  may  be  granted  an  affidavit  without  notice  to  the  opposite  party  : 
bat  when  there  is  no  such  danger,  notice  should  be  given. 

M8BT  OF  Party  to  Notice  of  Motion.  If  on  a  motion  there  is  no  good  cause 
for  haste  or  concealment,  and  facts  are  to  be  found  in  the  ascertainment  of 
which  the  opposite  party  is  deeply  interested,  such  party  has  a  right  to  notice 
tnd  an  opportunity  to  be  heard. 

Appeal  from  the  District  Court  of  the  Second  Judicial  District, 
Onasby  County. 

It  appears  that  a  judgment  and  decree  of  foreclosure  were  ren- 
^  ia  this  action  on  March  19th,  1866,  for  $4,000  principal, 
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91,882.66  interest,  accruing  interest  and  costs.  An  order 
sale  was  issued,  and  in  September,  1866,  the  mortgaged  propc 
was  sold  for  $50.  On  March  6th,  1871,  upon  ex  parte  applical 
of  plaintiff,  the  following  order  was  entered :  "  Upon  filing 
motion  of  A.  C.  Ellis,  Esq.,  attorney  for  plaintiff,  and  the  affidi 
of  Thomas  J.  Edwards,  it  is  upon  the  motion  of  A.  C.  Ellis,  E 
attorney  for  the  above  named  plaintiff,  made  in  open  court  this  si 
day  of  March,  a.  d.  1871,  and  upon  the  aforesaid  affidavit 
Thomas  J.  Edwards,  filed  and  used  upon  the  hearing  of  said  mot 
hereby  ordered  that  the  clerk  of  this  court  enter  a  credit  u 
the  judgment  and  decree  rendered  and  entered  in  the  above  ca 
on  tibe  nineteenth  day  of  March,  1866,  of  fifty  dollars,  the  amo 
of  the  proceeds  of  a  sale  duly  made  under  and  by  virtue  of  an  a 
execution  issued  out  of  this  court  in  the  above  entitled  cause  on 

day  of 1866,  and  that  he  docket  as  of  date  Septen 

12th,  1866,  a  judgment  in  favor  of  plaintiff  and  against  the  defc 
ants,  in  accordance  with  law  and  said  decree,  for  the  sum  found 
to  the  plaintiff  from  the  said  defendants  in  said  decree,  after  gi^ 
the  said  credit  of  fifty  dollars." 

The  affidavit  of  Mr.  Edwards  showed  that  the  sale  had  ta 
place  on  September  11th,  1866 ;  that  the  property  had  sold 
only  950  ;  and  that  afterwards^  the  order  of  sale  had  been  misl; 
and  consequently  had  never  been  returned  to  the  clerk's  office. 

It.  S.  Mesicky  for  Appellant. 

I.  The  order  of  the  district  court  should  have  been  set  aside 
motion  of  defendants,  because — 1.  The  application  was  a  sp€ 
motion.  8  Dan.  Ch.  2  ed.  1854.  2.  It  called  for  a  considera 
and  determination  of  substantial  rights  of  defendants.  The  sh 
having  made  no  return,  it  would  seem  not  unreasonable  to  a 
defendants  an  opportunity  of  knowing  how  property  bought  for  • 
000,  and  mortgaged  for  94,000,  came  to  sell  for  950.  Obviou 
defendants  were  entitled  to  notice  of  the  motion.  It  was  not  c 
potent  for  the  plaintiff  to  take  the  proceeding  ex  parte^  nor  for 
court  to  hear  and  determine  the  matter  upon  an  ex  parte  appi 
tion.  Practice  Act,  Sec.  499 ;  1  Burrill's  Prac.  345 ;  Tic 
Prac.  512  ;  Stevens  v.  Boss,  1  Cal.  96  ;  Hungerfiyrd  v.  Cvsk 
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S   ^Wig.  820 ;  1  Paige,  89  ;  4  Paige,  551 ;  6  Mich.  288  ;  22  Wis. 


XI.  The  showing  made  by  plaintiff,  in  support  of  his  application, 
insufficient  to  justify  the  order ;  no  fact  was  sworn  to  positively ; 
affidavit  of  Edwards  did  not  show  that  anything  remained  due 
the  decree ;  there  was  no  return  by  the  sheriff  of  his  proceedings 
the  order  of  sale,  nor  any  fact  presented  obviating  the  necessity 
such  return. 


C.  JSttiSj  for  Respondent. 

.  The  affidavit  of  the  sheriff  served  all  the  purposes  of  a  techni- 

retum,  and  was  equivalent  to  a  substituted  return,  or  order  of 

The  order  of  sale  might  have  been  substituted  without  no- 

Benediet  v.  CozzinSj  4  Cal.  381 ;  Bryant  v.  Stidger^  17  Cal. 

O ;  7  Cow.  470  ;  BumSy  Assignee^  v.  Bums,  7  Conn.  470. 

U.  Whether  there  has  been  any  sale  of  the  mortgaged  property 
er  the  decree,  whether  it  has  been  conducted  substantially  in 
^^onapliance  with  the  law,  what  amount  the  property  brought,  whether 
other  property  of  defendants  should  be  burdened  with  a  lien, 
how  it  is  that  property  mortgaged  for  $5,000  should  only  bring 
— all  these  things  arise  upon  the  return  itself.    And  yet  the 
defendant  has  no  right  to  question  its  truth  or  falsity,  nor  to  make 
mquiries,  until  after  the  judgment  is  docketed.     If  the  sheriff 
made  a  false  return^  the  party  may  commence  suit  against  him 
^ncl  his  bondsmen.     If  he  makes  a  mistake,  or  commits  an  error  in 
*^i8  return,  it  may  be  corrected  by  the  court,  which  always  has  con- 
'k*^)!  of  its  process. 

in.  The  parties  had  their  day  in  court ;  jurisdiction  had  been 

^^nired;  and  this  proceeding  is  of  course,  no  notice  being  required 

Either  by  the  code  or  any  rule  of  court.     2  Wendell,  254 ;  Close  v. 

^tO«;y,  8  John.  525 ;  8  Cowen,  89 ;  17  Pick.  106 ;  2  Foster,  27 ; 

2  GaUnan,  684. 

By  the  Court,  Whitman,  J. : 

Oa  the  nineteenth  of  March,  1866,  a  decree  of  foreclosure  was 
^^'^dered  m  the  district  court  against  appellants,  who  had  duly  ap- 
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peared,  and  in  favor  of  respondent.     Upon  the  order  of  sale 
in  the  case,  no  return  was  made. 

On.  the  sixth  of  April,  1871,  ex  parte  application  was  ma( 
affidavit  and  certain  entries  upon  the  clerk's  docket,  for  th 
eting  of  a  judgment  nunc  pro  tunc  against  appellants.  U] 
motion  it  became  necessary  for  the  court  to  hear  and  dec 
eral  questions  of  fact.     The  order  prayed  was  granted. 

Upon  the  twelfth  of  April,  1871,  appellants  moved,  on  n 
vacate  the  order  thus  made,  upon  the  grounds  that  it  wa 
without  notice,  and  without  sufficient  showing  of  facts. 
Practice  Act  of  this  state,  "  after  appearance,  a  defendant  oi 
tomey  shall  be  entitled  to  notice  of  all  subsequent  proceed 
which  notice  is  required  to  be  given."  Stats.  1869,  Se 
There  is  nothing  further  in  the  Practice  Act  touching  the  ( 
of  notice  in  motions  of  the  nature  of  the  one  under  conside 
it  is  neither  specially  required  nor  excused,  nor  does  there 
to  be  any  rule  of  court  upon  the  subject ;  consequently,  r€ 
must  be  had  to  generally  received  practice. 

It  is  said  by  Mr.  Daniell  that  "  a  motion  is  either  of  com 
is,  for  an  order  which,  by  some  standing  rule  or  known  pra 
the  court,  may  be  granted,  without  hearing  both  sides ; 
ondly,  special — i.  e.,  for  an  order  which  is  not  a  mere  m 
course,  and  can  only  be  granted  under  special  circumstai 
upon  notice  duly  served  upon  the  opposite  party.  A  m< 
course  requires  no  notice.  *  *  A  special  motion  is  on 
it  is  not  a  matter  of  course  to  grant,  but  which  the  court,  in 
ercise  of  its  discretion,  may,  on  the  facts  established  in  su 
the  application,  either  grant  or  refuse.  Motions  of  this  des 
may  be  made  either  ex  parte,  or  upon  notice.  When  t1 
made  ex  parte,  as  in  the  case  of  motions  for  a  ne  exeat  regm 
an  injunction  to  stay  waste,  etc.,  they  must  be  supported 
affidavit  of  the  party  applying  for  them,  and  by  such  collate 
davits  as  may  be  necessary  to  make  out  a  sufficient  case 
interference  of  the  court. 

"  The  object  of  motions  of  this  nature  is  generally  to  pre) 
performance  of  some  act-  which,  if  performed,  might  be  pre 
of  irreparable  injury ;  and  it  is  therefore  desirable  that  th 
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affected  bj  it  should  not  have  any  previous  intimation  of  the  inten- 
tion to  apply  to  the  court  to  restrain  him.     Where  there  is  no  dan- 
ger that  the  object  of  the  motion  would  not  be  defeated,  if  notice 
"were  given,  they  will  not  be  permitted    *     *     and  special  applica- 
tions concerning  the  proceedings  in  the  cause,  not  regulated  either 
by  the  general  orders  or  by  any  clearly  defined  rule  of  practice, 
must  almost  always  be  made  upon  notice."     Dan.  Ch.  2  ed.  1854-5. 
The  reason  of  the  rule  is  against  the  practice  pursued  in  this  case ; 
this  was  not  an  order  of  course.     There  was  no  cause  for  haste  or 
concealment ;  facts  were  to  be  found,  in  the  ascertainment  whereof 
the  appellants  were  deeply  interested ;  a  record  of  the  court  which 
was  to  bind  them  was  to  be  substituted  after  a  lapse  of  years,  mainly, 
rf  not  entirely,  from  the  memory  of  one  party  ;  certainly,  they  had 
*he  right  to  know  and  see  that  this  was  correctly  done,  if  it  could 
oe  done  at  all.     There  is  no  reason  in  favor  of  the  course  pursued, 
^d  many  against  it ;  on  its  face,  and  unobjected  to,  it  is,  to  say  the 
'®^t,  extraordinary  and  irregular ;  and  when  objected  to,  it  must  be 
^^  aside. 
The  order  of  the  district  court  is  reversed. 


^^t:  STATE  OF  NEVADA,  Respondent,  v.  AH  SAM  AND 

AH  SEE,  Appellants. 

*OniEi?T  FOR  BcROLARY  Charoino  ALSO  Larcknt.  A  indictmcnt  for  burg- 
lary with  intent  to  steal  certain  goods,  which  after  stating  the  burglary  goes 
on  to  allege  the  stealing  of  the  goods,  is  not  objectionable  as  charging  two 
separate  and  distinct  offences. 

VuRRER  TO  Indictment — Grounds  to  be  Distinctly  SrECiriKD.  It  seems  that 
a  demurrer  to  an  indictment  "  that  it  charges  two  separate  and  distinct  offences  " 
is  objectionable,  for  the  reason  that  it  does  not  distinctly  specify  the  grounds 
of  objection  as  contemplated  by  the  stituto  relating  to  criminal  practice. 
Statd.  1861,  466,  Sec.  287. 

. 

Appeal  from  the  District  Court  of  the  Second  Judicial  District, 
^ouglas  County. 

The  defendants,  after  the  overruling  of  their  demurrer,  pleaded 
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not  guilty.  Being  convicted,  they  wore  sentenced  to  imprisoDinei^t 
in  the  state  prison  for  four  years.  Their  appeal  was  firom  dtmA 
judgment. 

George  P.  Harding^  for  Appellants. 

The  indictment  charges  with  sufficient  legal  certainty  two  sej 
rate  and  distinct  offences,  which  should  not  have  been  united  in 
same  indictment  under  our  laws.     Stats.  1861,  465,  Section  2S^f 
sub.  3.    Under  a  criminal  code  similar  to  ours,  it  was  held  that 
indictment  ii;i  substance  like  this  would  be  bad  on  demurrer.    Pi 
pie  V.  Gametty  29  Cal.  625  ;  People  v.  BurgesSj  35  Cal.  118. 

i.  A.  Buckner,  Attorney  General,  for  Respondent. 

By  the  Court,  Whitman,  J. : 

Appellants  were  charged  with  the  crime  of  burglary  **  commit  fc^^ 
as  follows,  to-wit :     The  said  Ah  Sam  and  Ah  See  did,  at  the  r^sir 
dencc  of  J.  W.  Averill,  in  the  county  of  Douglas,  state  of  NevaclJfcj 
on  the  night  of  the  seventeenth  day  of  November,  A.  D.  1870,  Bi 
eleven  o'clock  of  the  night  time  of  said  day,  feloniously,  burglari- 
ously, and  forcibly  break  open  and  enter  the  said  dwelling  house  oi 
said  J.  TV.  Averill,  with  the  intent  the  goods  and  chattels  of  hinOj 
said  J.  W.  Averill,  in  said  dwelling  house  then  and  there  beingi 
then  and  there  feloniously  and  burglariously  to  take,  steal  aa« 
carry  away ;  and  one  clock  of  the  value  of  eight  dollars,  and  forty 
pounds  of  butter  of  the  value  of  twenty  dollars,  and  one  lot  » 
sugar  of  the  value  of  fifteen  dollars,  and  one  lot  of  can  fruit  of  tl»* 
Talue  of  ten  dollars,  and  one  lot  of  candles  of  the  value  of  fi^'* 
dollars,  of  the  personal  property  of  the  said  J.  W.  Averill,  then  arB-  ^ 
there  the  said  Ah  Sam  and  Ah  See  did  feloniously  stoal,  take  ai^»-* 
carry  away "     ♦     *     ♦. 

The  statute  of  this  state  defines  burglary  thus :  "  Every  pewc:^^ 
who  shall  in  the  night  time  forcibly  break  and  enter,  or  withoi 
force  (the  doors  or  windows  being  open)  enter  into  any 
house,  or  tent,  or  any  other  house  or  building  whatever,  with  inte^^^ 
to  commit  murder,  robbery,  rape,  mayhem,  larceny  or  other  felon; 
or  petit  larceny,  shall  be  deemed  guilty  of  burglary ''     * 
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Stats.  1869,  65.  So  this  indictment  would  appear  to  be  good, 
unless  open  to  the  objection  taken  hj  appellant's  demurrer,  which 
is  *'*'  that  said  indictment  charges  two  separate  and  distinct  offenses. 
The  demurrer  is  in  the  exact  language  of  the  statute,  but  the  same 
statute  also  provides  that  the  "  demurrer  must  distinctly  specify 
the  grounds  of  objection  to  the  indictment,  or  it  shall  be  disre- 
garded."   StatB.  1861,  465,  Section  287. 

It  would,  to  say  the  least,  be  better  practice  to  call  the  attention 
of  the  court  to  the  exact  point  of  objection.  To  say,  that  two  offenses 
•re  charged,  and  there  stop,  is  to  put  upon  the  court  tho  duty,  if 
•the  demurrer  be  regarded,  of  searching  the  indictment  for  the  error, 
T^hich  is  not  its  province.  However  that  may  be,  it  will  be  assumed 
"X"  the  purpose  of  this  decision,  as  it  was  upon  the  argument  of 
^^  case,  that  the  demurrer  objects  that  the  indictment  charges 
°^glary  and  larceny.  The  district  court  overruled  the  demurrer, 
•J^d  that  is  charged  as  error. 

-To  sustain  this  position  reference  is  made  to  People  v.  Q-amett^ 

^  Cal.  625,  and  People  v.  Burgess,  85  Cal.  118.     It  would  be, 

P^haps,  sufficient  to  say  that  the  point  did  not  arise  m  either  of 

^ose  cases ;  but  yet,  as  their  dicta  are  clearly  with  the  appellants, 

^^y  may  be  taken  with  the  respect  always  due  to  the  utterances 

^  *  learned  tribunal.     Yet  the  authorities,  admitting  the  cases  cited 

^  be  decisions  in  point,  are  all  the  other  way.     The  cause  of  de- 

^^^Jt^r  allowed  by  the  statute  is  simply  declaratory  of  the  pre- 

^^^tent  general  rule  of  practice  in  cases  of  felony,  and  under  that 

^^,  indictments  like  the  present  upon  like  objections  made  have 

/^formly  been  held  good.     1  Wheaton  Am.  Crim.  Law,  Sec.  383  ; 

^  Jtussell,  824 ;   Com.  v.  Tuck,  20  Pick,  356  ;  State  v.  Ai/er,  3 

f^^ter,  N.  H.  301 ;  Storps  v.  Com.,  7  S.  &  R.  491 ;  Com.  v.  Eope, 

^  lick.  1 ;  State  v.  Brady,  14  Vt.  353 ;  State  v.  Squires^  11  N. 

^-  37  ;  State  v.  Moore,  12  N.  H.  42. 

^me  of  these  cases  discuss  the  subject  very  elaborately,  and 

^^n  if  one  should  doubt,  with  Mr.  Bishop,  as  to  the  absolute  pro- 

^^ty  of  the  result  attained,  still  the  matter  must  be  regarded  as 

^ttled  hw. 

«     ^erefore  the  district  court  committed  no  error,  and  its  judgment 
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CHARLES  N.  SCHULTZ  et  al.,  Appellants,  v.  WILLI^^IM 

H.  WINTER  et  ah,  Respondents. 


Order  of  Judge  kot  Filed  Within  his  Term  or  Office.    Where  a 
judge  oa  the  last  day  of  his  term  of  office  made  an  order  overruliog  a 
rer,  which,  however,  was  not  filed  until  a  week  afterwards :  Uddy  no  valid 
and  that  the  action  of  his  successor  in  setting  it  aside  and  hearing  the  mmmtM 
anew  was  proper. 

Orders  Made  in  Vacation  not  Valid  till  Entered.  An  order  of  a  jadse 
upon  an  issue  of  law,  if  it  he  a  final  judgment,  may  be  entered  in  term  cr 
vacation ;  but  such  an  order  in  vacation  can  have  no  vitality  until  it  be  at  lemflt, 
delivered  to  the  clerk  for  filing. 

Multifariousness  of  Complaint.  Where  a  complaint  set  forth  that  plaintiA 
had  appropriated  separate  and  distinct  portions  of  the  waters  of  a  creek  flow> 
ing  through  their  respective  lands,  and  that  afterwards  defendants  had  absorbed 
nearly  the  entire  waters,  to  the  damage  of  plaintiffs  in  a  certain  amount,  mm», 
threatened  to  continue  such  absorption,  and  praying  for  damages,  an  ioju''^ 
tion  and  a  settlement  of  the  various  rights  of  plaintiffs  by  a  general  decree: 
Hddy  demurrable  for  multifariousness. 

Appeal  from  the  District  Court  of  the  Second  Judicial  District, 
Douglas  County. 

This  was  an  action  brought  by  Charles  N.  Schultz,  H.  F.  Dang" 
berg,  Henry  Ross,  Emanuel  Penrod,  A.  W.  Burrill  and  H.  ^^ 
Bence  as  administrator  of  the  estate  of  Wm.  Wilford,  deceas®^^ 
against  William  H.  Winter  and  John  Noal,  alleging  a  diversioi^  ^ 
the  waters  of  a  small  stream  of  water  known  as  Clear  Creek,  ^^ 
forming  the  boundary  line  between  Douglas  and  Ormsby  Couati^ 
and  praying  relief  as  stated  in  the  opinion.     The  official  terC^*- 
Hon  S.  H.  Wright,  as  judge  of  the  Second  Judicial  District,      ^ 
whom  the  first  order  was  made,  expired  with  the  year  1870  ;  t;»^*^ 
of  Hon.  C.  N.  Harris,  his  successor,  commenced  with  the  ^^^^ 
1871. 

Clayton  ^  DavieSy  for  Appellants. 

I.  In  the  trial  of  issues  of  law,  the  court  is  not  limited  as  tx>     ^ 
time  of  rendering  decisions.     Practice   Act,   Sec.   156.    3^t^^ 
was  no  more  right  to  vacate  the  order  overruling  the  demurrer  ^*^ 
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ere  is  for  a  judge  to  declare  any  judgment  rendered  by  his  pro- 
cessor in  ofiBce  a  nullity,  on  motion,  and  order  a  trial  de  novo. 
^0  order  overruling  the  demurrer  could  only  be  reviewed  by 
peal,  assigning  the  ruling  on  it  as  error. 

H.  The  amended  complaint  was  not  demurrable.  It  was  not 
ight  to  litigate  the  rights  of  the  plaintiflb,  inter  se^  to  the  waters 
Clear  Creek,  but  to  establish  that  plaintiffs  are  entitled  to  all 
5  "water  flowing,  or  that  would  flow  in  it,  if  not  diverted  by  de- 
idants.  There  is  no  misjoinder  of  parties,  because  plaintiff  have 
M>mmon  interest  in  the  subject  matter  and  object  of  the  suit. 

m.  Where  the  parties  joined  as  plaintiflb  are  all  interested  in 
3  principal  question  raised  in  the  bill,  and  the  issues  tendered  are 
aple,  and  a  multiplicity  of  suits  may  be  avoided,  a  demurrer  for 
iltifariousness  will  not  be  sustained.  There  cannot  be  any  in- 
nvenience  in  litigating  the  rights  as  between  the  plaintiffs  and 
fendants  in  this  case,  the  grievances  complained  of  being  a  com- 
on  injury  to  all  the  plaintiffs.  Reed  v.  Giffordj  1  Hopkins'  Ch. 
.  418 ;  Wilson  v.  Castro^  31  Cal.  426 ;  People  v.  Morrill^  26 
al.  360 ;  Owen  v.  Frinky  24  Cal.  178 ;  People  v.  Stratton^  25 
al.  244;  1  Peters,  305 ;  4  Peters,  202 ;  1  Barb.  Ch.  R.  63  ;  8 
*rb.  Ch.  R.  432 ;  20  Pick.  368  ;  4  AUen,  341 ;  29  Miss.  350; 
Cowen,  682  ;  23  Maine,  269  ;  14  Conn.  32  ;  10  Georgia,  109  ; 
1  Mwne,  81 ;  1  Atk.  282 ;  18  How.  U.  S.  253 ;  Story's  Eq.  PL 
5ec8. 121  et  seq. 

-EBw  ^  Kinffy  for  Respondents. 

I-  The  order  of  Judge  Wright,  overruling  demurrer,  filed  after 
™  expiration  of  his  term  of  office,  was  irregular  and  void.  Cham- 
f^*^  V.  Sessions^  1  Nev.  478.  If  not,  there  may  still  subsist  other 
^*lid  orders  in  the  case  beyond  the  possibility  of  discovery  by  this 
^ttrt,  waiting  to  be  filed. 

^I*  Persons  having  adverse  or  conflicting  interests  in  reference 
^  fte  subject  matter  of  the  litigation,  ought  not  to  join  as  com- 
^*^nt8  in  the  suit.     Grant  v.  Schoonhovery  9  Paige,  257  ;  Xe- 
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firt  V.  Delafield,  8  Edw.  84 ;  Alston  v.  Joneij  8  Barb.  400 ;  Jtf^ 
Mdis  et  al.  v.  Morris  0.  ^  B,  Co,y  1  Saxton  Ch.  38. 

No  two  of  the  plaintiflb  claim  any  common  or  nnited  internet  j 
the  same  water  or  quantity  of  water,  nor  any  such  interest  m  fb 
use  of  such  water.  Nor  do  any  two  of  them  claim  any  right  k 
the  successive  use  of  the  same  water.  No  two  claim  any  joiiil 
or  common  interest  in  any  lands.  But  their  respective  lands,  u 
set  up  in  complsunt,  are  several  and  distinct,  and  their  holdingi 
adverse  to  each  other,  as  well  as  to  defendants. 

There  are  as  many  subjects  of  litigation  presented  by  the  oomr 
plaint  in  the  case,  as  there  are  separate  rights  set  up  as  existing  i& 
any  one  of  the  plaintiflb,  in  which  any  one  of  the  other  plamtifi 
has  no  interest. 

m.  In  the  case  at  bar  each  plaintiff  has  the  entire  and  ezdoavs 
right  in  some  one  subject  of  the  litigation,  t.  e.,  the  partacoltf 
quantity  of  water  claimed  by  him.  No  two  of  them  are  mterestad 
in  any  one  object  or  subject  of  litigation.  There  is  certainly  nodk- 
ing  in  common  between  the  plaintiflb  in  the  case  at  bar,  nor  aaj 
common  liability  charged  against  the  defendants. 

By  the  Court,  Whitman,  J. : 

In  this  case  a  demurrer  was  taken  to  the  amended  complaint  <■ 
appellants,  and  submitted  to  the  then  presiding  judge  of  the  distn.^ 
court.-  An  order  overruling  the  same  was  made  by  him  on  tt 
thirty-first  day  of  December,  1870,  which  was  filed  on  the  seven! 
day  of  January,  1871,  after  the  expiration  of  his  terra  of  office 
Subsequently  on  motion,  the  court,  his  successor  presiding,  set  aaiS 
such  order,  heard  and  tried  the  issue  of  law,  and  sustained  the  d* 
murrer.  This  action  is  claimed  as  error,  and  it  becomes  necessar 
to  pass  upon  that  questi(Ai ;  for  if  error,  the  whole  phase  of  the  cac 
is  changed. 

The  trial  of  an  issue  of  law  is  a  court  proceeding ;  the  order  mac 
therein,  if  a  final  judgment,  may  be  entered  in  term  or  vacation 
and  if  anything  less,  may  probably  be  also  thus  entered ;  but  scl 
an  order,  made  in  vacation,  can  have  no  vitality  until  at  least  it 
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delivered  to  the  clerk  for  filing.  That  was  not  done,  in  this  case, 
tmtil  the  official  term  of  the  judge  signing  the  same  had  expired, 
iDcl  when  his  authority  had  ceased ;  so,  in  effect,  there  never  was 
ttj  order.  Therefore,  the  court  had  power  to  hear  the  demurrer 
tDew,as  was  done. 

Tbe  demurrer,  among  other  points,  raises  substantially  the  objeo- 
&D  that  the  complaint  is  multifarious.  The  complaint  states  that 
fte  several  appellants  had  diverted  from  its  natural  channel  and 
li^priated  to  their  own  use,  separate  portions  of  the  waters  of  a 
ereek  flowing  through  their  lands ;  that  they  had  so  appropriated, 
diverted,  and  used,  for  irrigating  and  other  useful  purposes,  one,  a 
kmdred  and  fifty  inches,  another  fifty  inches,  and  so  on ;  that  sub- 
leqaent  to  such  appropriation,  the  respondents  had  absorbed  nearly 
fte  entire  waters  of  said  creek,  and  thereby  damaged  appellants  in 
tte  som  of  twenty-two  hundred  dollars  in  the  past ;  that  the  pros- 
pective damage  of  the  present  season  would  be  thirteen  thousand 
dollars;  that  the  respondents  threaten  the  continuance  of  such  ab- 
nj6xm ;  wherefore,  a  judgment  for  damages  is  prayed,  and  a  per- 
petoal  injunction  against  the  wrongful  acts  recited,  and  a  settiement 
^  the  various  rights  of  appellants,  by  a  general  decree. 

It  has  been  said,  by  many  courts,  that  it  is  a  somewhat  intricate 

^uestioQ  to  decide,  when  or  not  a  complaint  is  objectionable  for 

midtifuriousness ;  but  it  would  be  more  difficult  to  suggest  a  pleading 

^P^  to  such  objection,  if  this  is  not.     The  complaint  not  only  fsdls 

^  >bowany  community  of  interest  between  the  plaintiSs,  but  clearly 

'^^llitives.  any  common  interest.     They  are  all  holding  adversely 

^  one  to  the  other,  by  separate  distinct  claims  of  appropriation. 

f^  ask,  not  that  the  waters  of  the  creek  may  flow  over  their  lands 

^  their  natural  channel,  but  that  each  appropriator  may  divert,  use, 

^^  dissipate  certain  specified  portions  thereof.     In  that  it  differs 

*om  the  (jase  of  Heed  v.  Ghiffordy  1  Hop.  Ch.  416,  where  a  pre- 

^""^Wttry  injunction  was  ordered  in  favor  of  certain  riparian  owners, 

^«  court  tiiere  saying :  '^  The  rights  of  the  general  complainants 

^  iheir  respective  lands  are  indeed  distinct ;  but  the  grievance  in 

S^&n  is  a  common  injury  to  all  the  complainants.    The  water  in 

^  mtoal  descent  from  tiie  lake  becomes  the  property  of  each  of 

^  complainants  successively ;  all  the  complainants  thus  have  right 
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in  the  same  subject ;  and  the  nature  of  the  case  forms  a  commumtj 
of  interests  in  the  complainants." 

The  case  at  bar  is  more  nearly  analoj^ous  to  the  case  of  Martelii 
et  aL  V.  Morris  Canal  ^  Banking  Company^  1  Saxton  Ch.  81, 
and  may  well  be  governed  by  the  rule  laid  down,  which  clearly  ex- 
presses what  a  court  of  equity  will  not  allow  in  cases  of  this  kind. 
'^  The  court  will  not  permit  several  plaintiflb  to  demand,  by  one  biD, 
several  matters  perfectly  distinct  and  unconnected,  against  one  de- 
fendant ;  nor  one  plaintiff  to  demand  several  matters,  of  distinct 
natures,  against  several  defendants.  And  according  to  this  princi> 
pie,  I  feel  constrained  to  say  that  the  bill  cannot  be  sustained. 
There  is  no  kind  of  privity  between  those  complainants ;  there  is 
no  general  right  to  be  established  as  against  this  defendant,  except 
the  general  right  that  a  wrong  doer  is  liable  to  answer  for  his  mi»- 
deeds  to  the  injured  party ;  which  surely  does  not  require  to  be 
established  by  such  a  proceeding  as  this.  The  utmost  that  can  be 
said  is,  that  the  defendant  stands  in  the  same  relative  position  to  all 
these  complainants.  There  is  no  common  interest  in  them  all,  ce^ 
tainly,  in  the  point  in  issue  in  the  cause  ;  which  is  the  rule  in  2 
Anst.  469.  Nor  is  there  any  general  right  claimed  by  the  bill, 
covering  the  whole  case ;  which  is  the  principle  adopted  by  Lord 
Ridesdale,  vide  ante.  Chancellor  Kent's  rule  is  quite  as  broad  as 
any  authority  will  warrant ;  but  it  is  not  broad  enough  for  the  case 
now  before  the  court.  It  requires  that  a  bill  against  several  per- 
sons must  relate  to  matters  of  the  same  nature  and  having  a  con- 
nection with  each  other,  and  in  which  all  the  defendants  are  more 
or  less  concerned,  &c."  And  so,  because  the  case  came  within  the 
scope  of  no  existent  authority,  nor  of  any  rule  which  could  be  estab- 
lished upon  principle,  it  was  dismissed. 

So  here,  for  the  same  reason,  there  was  no  error  in  sustaining 
the  demurrer  and  dismissing  the  bill.  The  order  and  judgment  of 
the  district  court  are  therefore  afiBrmed. 


1871.]  SUPREME    COURT  OF  NEVADA.  135 


Bowker  v.  Goodwin. 


JOHN    S.    BOWKER,    Appellant,    v.   C.  C.   GOODWIN, 

Respondent. 

Statevkxt  Not  Showing  All  the  Evidence — Facts  Assumed.  Where  there 
'was  no  showing  that  the  statement  contained  all  the  evidence  on  any  fact 
invoWed  in  the  case  :  Held^  that  the  appellate  ourt  was  bound  to  c  nclude 
CTery  essential  fact  sufficiently  proved. 

PisfDiNGS  ON  Appeal.  Findings  of  fact  can  only  be  taken  to  the  Supreme  Court 
by  embodying  them  in  a  statement  properly  certified. 

OvK  Stamp  Where  Two  Instruments  Constitute  One  Transaction.  Where  a 
promissory  note  and  agreement  in  relation  thereto  were  executed  together  and 
constituted  parts  of  one  transaction  ;  and  the  note  was  sufficiently  stamped : 
Held,  th%t  the  agreement  required  no  separate  stamp. 

Diffzrskt  Instruments  Making  One  Contract.  If  two  instruments  bearing 
on  the  same  subject  matter  are  executed  together  as  one  transaction,  they 
constitute  but  one  contract 

FiiTDisos — Conflict  of  Evidence  as  to  Collateral  Facts.  The  rule  that  the 
decision  of  a  nisi  prius  court  as  to  the  su  ciency  of  proof  will  not  be  disturbed 
on  appeal  if  there  be  a  conflict  of  evidence,  applies  also  to  collateral  facts. 

Etidknce — ^Value  of  Ditch  Stock.  Where  plaintiff  sued  on  a  promissory  note, 
which  it  appeared  was  to  be  cancelled  on  the  delivery  to  him  of  certain  stock 
in  a  ditch  company,  conveying  water  to  his  ranch ;  and  a  failure  to  deliver  such 
stock  being  shown  and  its  value  involved,  plaintiff  offered  to  show  "  the  value 
of  the  stock  as  taken  in  connection  with  his  ranch** :  Heldy  that  he  could  only 
be  allowed  to  show  its  market  value. 

Mkascre  of  Damages — Failure  to  Deliver  Stocks.  The  measure  of  damages, 
in  cases  where  there  is  a  conversion  of  or  failure  to  deliver  a  certain  number 
of  shares  of  stock  having  no  peculiar  value,  is  their  market  value  either  at  the 
time.of  the  conversion,  when  it  should  have  been  delivered,  or  at  the  time  of 
trial,  according  to  circumstance^. 

Appeal  from  the  District  Court  of  the  Second  Judicial  District, 
Washoe  County. 

The  plaintiff  in  this  action  sued  on  the  promissory  note  referred 
to  in  the  opinion,  demanding  a  judgment  for  the  full  amount  thereof 
with  interest.  Defendant  set  up  want  of  consideration,  and  that 
the  only  object  of  giving  the  note  was  to  satisfy  plaintiff  of  his  inten- 
tion to  transfer  the  Truckee  Ditch  Company  stock  mentioned  in  the 
agreement  executed  with  the  note,  and  that  such  stock  was  only 
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worth  $400.     The  plaintiff  recovered  judgment  for  f  400 ;  but, 
being  satisfied  therewith,  took  this  appeal. 

William  Webster  J  for  Appellant. 

I.  The  parties  having,  bj  agreement,  fixed  the  damages  or  val 
tion  of  the  ditch  stock,  and  defendant  having  evidenced  such 
valuation  by  executing  to  plaintiff  his  promissory  note  for  tlie  amou. 
he  is  estopped  from  setting  up  a  rule  of  damages  other  than 
expressed  on  the  face  of  the  note. 

U.  The  note  sued  on  is  an  absolute  promise  to  pay,  and  may  zmot 
be  contradicted  by  parol  evidence,  excepting  in  cases  of  frauds 
where  there  may  be  a  failure  of  consideration,  neither  of  which 
pears  in  this  case.     Aud  v.  Magrudery  10  Cal.  282 ;  Shrivar  ▼. 
Lovejoy,  32  Cal.  577  ;  Damon  v.  Fardawj  34  Cal.  281. 

in.  The  agreement,  having  no  revenue  stamps  thereon,  is  void* 
It  was  also  nudum  pactum^ — there  having  been  no  consideratxon 
therefor. 

IV.  If  the  agreement  was  valid,  the  most  that  could  be  claLiDed 
under  it  would  be,  the  right  of  defendant  to  elect  which  he 
would  do, — deliver  the  stock  before  or  when  the  note  became  dtt«, 
or  pay  the  money ;  and  having  failed  to  deliver  the  stock,  he  n**^ 
be  presumed  to  have  elected  to  pay  the  money.  Sedgwick.  ^ 
Damages,  485.  * 

V.  Plaintiff  should  have  been  permitted  to  prove  the  value  of  *^ 
stock  in  connection  with  the  ranch,  there  being  no  market  valuo  ^^ 
the  stock.  Sedgwick  on  Damages,  421,  and  authorities  cit^*^» 
Masterton  v.  Mayor  of  Brooklyn^  7  Hill,  62. 

B.  S.  Mesickj  for  Respondent. 

I.  Neither  the  findings  can  be  considered,  as  they  are  not  ^^^ 
eluded  in  the  statement,  nor  can  any  insufficiency  of  the  evideiK^^» 
because  it  is  not  shown  that  the  statement  contains  all  the  evi( 
Corhett  V.  Joby  5  Nev.  201 ;  Sherwood  v.  SiiMy  5  Nev.  353. 

II.  Exhibit  ^'  D  "  was  offered  and  admitted  only  as  part  of 
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ment,  of  which  the  note  sued  on  was  the  other  part.  The 
ras  stamped,  and  that  was  sufficient  for  both  parts  of  the  one 

ment. 

.  The  measure  of  damages  was  not  what  the  identical  stock 
rorth,  in  connection  with  plaintiff's  ranch,  but  what  a  like 
it  of  such  stock  could  have  been  bought  for.  The  proof 
1  that  there  was  an  abundance  of  it. 

the  Court,  Lewis,  C.  J.  : 

re  are  many  assignments  of  error  relied  on  and  argued  by 
1  for  appellant  in  this  court  which  cannot  be  considered,  be- 
aot  properly  brought  up.  We  have  frequently  held  that  no 
and  by  the  court  below  will  be  reviewed  here,  unless  it  be 
by  the  statement  on  motion  for  new  trial  that  all  the  evidence 
d  to  sustain  it  is  embodied  in  the  record,  for  non  constat  but 
ras  ample  proof  in  support  of  it.  This  rule  has  been  fre- 
f  announced  by  the  court,  and  uniformly  followed  from  the 
'  its  organization.  Sherwood  v.  Siasa,  5  Nev-  349.  There 
lowing  that  the  statement  in  this  case  contains  all  the  evi- 
m  any  fact  involved  in  the  case ;  hence,  by  the  rule  just 
we  are  bound  to  conclude  that  every  fact  essential  to  make 

respondent's  case  was  sufficiently  proven, 
in,  it  has  been  held  that  the  findings  of  fact  can  only  be 
t  to  this  court  by  embodying  them  in  a  statement  properly 
d.     Corbett  v.  Jobj  5  Nev.  201 ;  Imperial  Silver  Mining 

BarstoWj  Id.  252.  The  findings  in  this  case  are  not  so 
t  up,  and  therefore  cannot  be  considered. 

leaves  nothing  that  can  be  inquired  into  except  such  ques- 
3  may  arise  on  the  judgment  roll,  and  such  rulings  at  the 
i  were  excepted  to.     It  is  not  claimed  that  the  former  exhib- 

error,  and  only  two  exceptions  are  now  relied  on,  namely : 
the  court  erred  in  admitting  the  agreement,  Exhibit  D,  in 
ce :  and  secondly,  in  refusing  to  allow  proof  as  to  the  value 
Iruckee  Ditch  stock  in  connection  with  the  plaintiff^  8  ranch.^^ 
ifford  a  full  understanding  of  these  points,  it  becomes  neces- 
>  state  some  of  the  facts  detailed  in  the  statement  It  ap> 
10 
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pears  that  the  plaintiff,  Bowker,  had  agreed  to  sell  to  th* 
a  certain  ranch,  the  payments  to  be  made  in  installmei 
nated  periods.  Possession  was  delivered,  and  the  def( 
tinned  in  the  enjoyment  of  the  premises  for  a  year  or  t^ 
ing  that  time  purchased  certain  shares  of  stock  in  a  con 
as  the  Truckee  Ditch  Company,  organized  for  the  purf 
ducting  water  from  the  Truckee  River  for  the  use  of 
located  in  the  vicinity  of  the  ranch  in  question,  and  \\ 
situated  that  the  water  from  it  could  be  brought  to  th< 
premises.  The  defendant  having  failed  to  make  the  p 
the  ranch  in  accordance  with  the  agreement  between  1 
plaintiff,  possession  was  surrendered,  the  contract  of  sal 
and  in  the  settlement  of  the  affairs  between  them  the 
note  sued  on  was  executed  by  the  defendant.  On  the  s 
appears  by  its  date,  the  plaintiff  executed  and  delivers 
fendant  the  following  instrument,  to  wit :  "  I  hereby 
whenever  C.  C.  Goodwin  transfers  ninety-odd  shares  of  i 
Ditch  Company  stock  now  standing  in  the  name  of  L.  P 
me  on  the  company's  books,  free  from  all  charges,  then 
render  a  certain  note  which  I  hold  against  him  for 
eighteen  hundred  and  sixty-six  dollars  payable  in  legal 
fourteen  hundred  dollars  in  gold.  Said  note  is  dated  J: 
1867.    John  S.  Bowker." 

After  the  plaintiff  had  closed  his  case,  having  intr 
promissory  note  with  the  necessary  accompanying  pro 
fendant  had  occasion  to  offer,  and  did  offer  in  evidence 
ment  above  set  out ;  its  admission  was  objected  to  on  the 
that  it  was  not  stamped  as  required  by  the  act  of  congi 
revenue  laws  of  this  state.  To  this  objection  it  was  am 
the  two  instruments  constituted  but  one  agreement  or  cc 
they  were  executed  at  the  same  time,  and  consequentl; 
were  but  parts  of  one  transaction  and  agreement.  Ai 
sustained  by  the  evidence  of  the  defendant,  who  testifie( 
note  and  agreement  were  made  at  the  same  time.  £ 
were  drawn  up  and  laid  on  the  table  and  signed  togetl 
admitted  that  the  portion  of  the  agreement  which  is  s 
f romissory  note  was  properly  stamped,  sufiBciently  not 
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"S  should  be  held  to  be  an  agreement,  but  even  if  a  promissory 
The  court  below  admitted  the  paper  and  the  plaintiff  ex- 
(d.  Was  the  ruling  correct?  If  the  two  instruments  were 
ited  together  as  one  transaction,  then  upon  every  authority 
constituted  but  one  instrument  or  contract,  although  written 
ifferent  pieces  of  paper.  They  would  have  to  be  taken  and 
trued  together  as  if  written  on  the  same  paper  and  signed  by 
parties.  The  law  in  such  case  deals  with  the  matter  as  it 
y  was — as  one  transaction — and  therefore  all  the  papers  drawn 
imoltaneously  bearing  on  the  same  subject  are  held  to  be  but 
contract,  although  written  on  several  papers.  If  both  papers 
titute  but  one  contract,  then  it  is  clear  it  was  only  necessary  to 
ihe  stamps  required  for  one  contract. 

lere  was  a  conflict  of  testimony  as  to  whether  the  papers  here 
lestion  were  executed  simultaneously,  or  constituted  one  trans- 
>n,  it  is  true ;  but  the  court  below  deemed  the  evidence  suffi- 
'  to  warrant  the  conclusion  that  they  should  be  taken  as  one 
met,  executed  simultaneously,  and  consequently  admitted  the 
r  objected  to.  In  such  case,  the  conclusion  attained  by  the 
t  below  cannot  be  disturbed.  The  decision  of  the  court  at 
friuSy  as  to  the  suflSciency  of  proof  upon  any  collateral 
like  this,  must  be  governed  by  the  rule  which  prohibits  the 
Hate  court  from  setting  aside  a  verdict  or  findings  of  fact, 
the  ground  of  insuflBciency  of  evidence,  where  there  is  a  con- 
As,  therefore,  it  cannot  be  said  the  court  was  not  warranted 
w  testimony  in  treating  the  two  papers  as  one  contract,  evi- 
ing  one  transaction,  we  must  accept  it  as  an  established  fact  in 
afe ;  and  as  one  of  the  papers  was  stamped,  it  must  be  held, 
\&  done  in  the  court  below,  that  the  portion  of  the  contract 
ted  to  required  no  separate  stamp  for  itself,  and  was  conse- 
tly  admissible. 

the  ruling  upon  the  other  assignment  which  is  to  be  noticed 
ikewise  correct.  The  value  of  the  ninety  shares  of  Truckee 
I  Company  stock  could  only  be  material,  upon  the  assumption 
the  defendant  was  in  some  way  bound,  either  to  deliver  the 
to  the  plaintiff  or  liable  for  its  value.  Now  it  is  very  well 
id  that  the  measure  of  damage,  in  cases  where  there  is  a  con- 
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version  of,  or  a  failure  to  deliver,  stock  of  this  character  accord 
to  contract,  is  its  market  value,  either  at  the  time  of  convers' 
when  it  should  have  been  delivered,  or  at  the  time  of  trial,  accc 
ing  to  circumstances.  O^Meara  v.  North  American  Mining  0 
pany^  2  Nev.  123.  In  no  case  would  its  value,  as  connected  i 
other  property,  or  as  modified  by  some  peculiar  circumstances,  be 
measure  of  damage.  If  the  stock  can  be  purchased  in  the  mar 
that  which  was  converted,  or  should  have  been  delivered,  may  be 
placed.  It  is  not  claimed  here  that  the  particular  ninety  shares 
stock  which  the  defendant  agreed  to  deliver,  had  any  peculiar  va 
over  any  other  ninety  shares  in  the  same  company.  Why,  then,Bhoi 
any  sum  be  allowed  as  damages,  beyond  what  may  be  sufficient 
replace  that  which  the  defendant  was  called  upon  to  deliver,  or 
least  its  market  value  at  the  time  it  should  have  been  delivere 
It  cannot  be  claimed  that  plaintiff  was  damaged  beyond  that,  a 
the  law  does  not  pretend  to  do  more  than  award  full  compensati 
for  a  breach  of  contract.  If  the  defendant  wishes  to  procure  t 
stock,  he  might  be  allowed  such  damages  as  will  enable  him  to  pi 
chase  it,  and  there  is  no  claim  that  any  equal  number  of  shares  v 
not  be  equally  valuable  in  connection  with  his  ranch  as  those  whi 
the  defendant  contracted  to  deliver.  The  court  below  ruled  c 
rectly,  then,  in  excluding  evidence  of  the  value  of  the  stock,  tai 
in  conneqtion  vdth  the  ranch.  These  being  the  only  errors  wb 
can  be  considered  upon  this  record,  the  judgment  below  must 
affirmed.     It  is  so  ordered. 


EX  PARTE  JAMES  P.  MARTIN. 

State  Rktenue  Stamps  on  Foreign  Bills.  The  statute  requiring  the  fi^' 
revenue  stamps  to  foreign  bills  of  exchange  (Suts.  1871,  142)  is  not  a  r* 
tion  of  commerce  between  this  and  other  states,  nor  does  it  lay  an  imp^ 
duty  on  exports  within  the  meaning  of  Art.  I,  Sees.  8  and  10  of  the  ^ 
States  constitution. 

Constitutionality  op  State  Stabip  Act.  The  enactment  of  the  s^ 
imposing  a  revenue  stamp  upon  bills  of  exchange  drawn  in  this  stat^ 
another  state,  (Stats.  1871,  142)  was  a  legitimate  exercise  by  the  state  < 
inherent  and  unsurrendered  power  of  taxation. 
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Habeas  Corpus  before  the  Supreme  Court.  It  appears  that 
fte  petitioner  in  April,  1871,  at  the  city  of  Virginia,  drew  and 
issued  a  bill  of  exchange  for  $oOO,  made  payable  at  the  city  of 
San  Francisco,  California,  without  affixing  a  stamp  thereto  in  accord- 
ance with  the  provisions  of  the  state  stamp  act.  Being  prosecuted 
therefor  before  Wm.  Livingston,  a  justice  of  the  peace  in  Virginia 
City,  and  found  guilty  of  misdemeanor,  he  was  sentenced  to  pay  a 
fine  of  #50,  in  default  of  which  payment  he  was  imprisoned  in  the 
conntj  jail  of  Storey  County.  It  was  from  such  imprisonment  that 
he  was  taken  before  the  Supreme  Court  on  this  writ. 

Wm.  S.  Woodj  for  Petitioner. 

I.  By  the  Act  of  1871,  no  stamp  is  required  upon  a  bill  of  ex- 
change drawn  singly  in  this  state,  but  payable  at  sight  or  on  de- 
n»4nd,  in  another  state.  The  law  provides  that  inland  bills,  drawn 
*t  sight  or  on  demand,  are  exempt  from  the  payment  of  any  stamp 
"nty,and  that  foreign  bills,  drawn  singly,  or  otherwise  than  in  a 
*t  of  three  or  more,  are  required  to  pay  the  same  duty  as  inland 
Mb.  Whatever,  therefore,  exempts  an  inland  bill  must  necessarily 
have  the  same  effect  upon  a  foreign  one.  And  as  the  making  of  an 
^m\i  bill  payable  at  sight  or  on  demand  frees  it  from  stamp  duty, 
*  foreign  bill,  drawn  in  the  same  way,  is  free  also. 

II.  The  act  is  void,  because  in  conflict  with  Art.  I,  Sees.  8  and 
^^7  of  the  United  States  constitution.  It  is  a  regulation  of  commerce 
"^tween  this  and  other  states  and  foreign  countries,  and  it  also  lays 
^'^  impost  or  duty  ou  exports  from  this  state  and  imports  into  the  same. 
-^^  V.  The  People  of  the  State  of  California,  24  Howard,  172  ; 
*he  Carson  River  Lumbering  Company  v.  Patterson^  38  Cal. 
^^•i ;  Brovm  v.  Maryland^  12  Wheaton,  448 ;  Western  Union 
^^l^raph  Co,  V.  Atlantic  and  Pacific  States  Telegraph  Co., 
^  Nevada,  107  ;  Gibbons  v.  Ogden,  9  Wheaton,  1 ;  People  v. 
^ymond,  34  Cal.  495  ;  Crandall  v.  State  of  Nevada,  6  Wallace, 
^^  y  Sinnot  V.  Davenport,  £2  Howard,  227  ;  Ux  parte  Crandall, 
1  ^'evada,  294. 

•^'  A.  Buckner,  Attorney  General,  for  the  State. 
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Ex  parte  James  P.  Martin. 

By  the  Court,  Garbbr,  J. : 

The  statute  under  which  the  petitioner  was  convicted,  (Sts^ts. 
of  1871, 142)  requires  the  afiBxing  of  a  stamp  to  such  a  bill  ^ 
that  drawn  by  him.  It  levies  upon  foreign  bills  the  same  rate  ^ 
duty  imposed  upon  inland  bills ;  but  it  does  not  extend  tb  the 
mer  the  exemption  accorded  to  the  latter. 

The  statute  is  not  a  regulation  of  commerce  between  this 
other  states,  nor  does  it  lay  an  impost  or  duty  on  exports,  witL 
the  meaning  of  Sees.  8  and  10  of  Art.  I  of  the  constitution  of  tfc::^^® 
United  States.  Though  this  may  not  have  been  directly  decid^^^d 
by  the  Supreme  Court  of  the  United  States,  it  follows  from  aud  ^ 
the  necessary  result  of  the  reasoning  of  that  court  in  Nathan 
Louisiana^  8  How.  73,  and  Paid  v.  Virginia,  8  Wallace,  16! 
In  Paul  V.  Virginia  J  the  proposition  that  foreign  bills  of  excbang^^^ 
although  instruments  of  commerce,  are  the  subjects  of  state  rej 
lation  and  may  be  subjected  to  direct  state  taxation,  is  assumed 
the  logical  result  of  the  principle  enunciated  in  Nathan  v. 
ana.  This  assumption  was  not  a  mere  dictum^  but  was  virtually  ^ 
decision  affirming  the  proposition  thus  made  the  basis  of  the  lat^^' 
adjudication,  and  to  the  consideration  of  which  as  "  a  main  part  -^^ 
the  argument,"  the  attention  of  the  court  was  pointedly  directe  ^^• 
6  Taunton,  159.  It  is  also  fully  sustained  by  the  argument  ^^ 
Chief  Justice  Taney,  in  the  Passenger  cases. .  He  says :  *'  I  ma.^ 
therefore,  safely  assume  that,  according  to  the  true  construction 
the  constitution,  the  power  granted  to  congress  to  regulate  coi 
merce  did  not  in  any  degree  abridge  the  power  of  taxation  in 
states.  They  are  expressly  prohibited  from  laying  any  duty 
imix)rts  or  exports,  except  what  may  be  absolutely  necessary 
executing  their  inspection  laws,  and  also  from  laying  any  touua; 
duty.  So  far,  their  taxing  power  over  commerce  is  restrains 
but  no  further.  They  retain  all  the  rest ;  and  if  the  money 
manded  is  a  tax  upon  commerce  or  the  instrument  or  vehicle 
commerce,  it  furnishes  no  objection  to  it,  unless  it  is  a  duty  on  L 
ports  or  a  tonnage  duty,  for  these  alone  are  forbidden." 

A  bill  of  exchange  is  neither  an  export  nor  an  import,  hni 
would  make  no  difference  if  it  were ;  for  the  term  >^  export/' 
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ie  clause  of  the  constitution  referred  to,  embraces  only  articles 
sported  to  foreign  countries,  and  does  not  include  those  exported 
H>iii  one  state  into  another.  8  Wallace,  123.  It  follows  that  the 
nactment  of  the  statute  in  question  was  a  legitimate  exercise  by 
be  state  of  her  inherent  and  unsurrendered  power  of  taxation. 
^e  petitioner  is  remanded  to  the  custody  whence  he  came. 


ttSADOW  VALLEY  ^MINING  COMPANY,  Appellant,  v. 
ELLIOTT  DODDS  et  aU.,  Respondents. 

^AjQFKR  or  Cases  to  IT.  S.  Circuit  Court.  Where  in  a  suit  commenced  in  a 
district  court  by  a  citizen  of  a  foreign  state  against  a  citizen  of  this  state,  the 
plaintiff  made  an  application  to  transfer  it  to  the  United  States  circuit  court  ya. 
accordance  with  the  act  of  congress  of  March  2d,  1807  :  Hdd^  that  the  refusal 
of  the  application  was  error. 

^wicnoN  OF  Suits  Bitwkkn  Citizens  or  DirrsRENT  States.  The  United 
States  constitution  (Art  III  and  Art.  I,  Sees.  8,  sub.  17)  vests  full  control  and 
jurisdiction  in  the  federal  government  over  all  suits  **  between  citizens  of  differ- 
ent states'*;  and  congress  may  assume  jurisdiction  of  such  cases  at  any  stage 
by  vesUng  it  absolutely  and  exclusively  in  the  federal  courts. 

-A^JisriR  to  Federal  Court  ArTiR  Submission  to  State  Jurisdiction.  The 
&ct  that  a  citizen  of  another  state  has  submitted  to  the  jurisdiction  of  a  state 
eoort  a  suit  against  a  citizen  of  this  state,  does  not  prevent  him  from  insisting 
upon  a  transfer  of  his  case  to  the  United  States  circuit  court,  in  accordance 
vith  the  act  of  congress  of  March  2d,  1 867. 

"^davit  roR  TuANsrER  or  Cause  to  United  States  Circuit  Court.  The 
•fldavit  provided  for  by  the  act  of  congress  of  March  2d,  1867,  to  authorize  the 
tnngfer  of  a  case  from  a  state  court  to  the  United  States  circuit  court,  re- 
<lQire8  a  statement  by  the  party  that  he  has  reason  to,  and  does,  believe  that 
from  prejudice  or  local  influence  he  will  not  be  able  to  obtain  justice  in  the 
lUte  court ;  but  it  does  not  require  any  showing  of  the  existence  of  Huch 
prejudice  or  local  influence,  or  any  statement  of  facts  upon  which  he  founds 
hiibeUef. 

^^'■'wcnoH  BETWEEN  "Showino**  AND  "Statino  "  A  Fact.  There  is  a  ma- 
*«rial  distinction  between  "  showing  "  a  fact  and  "  stating  "  it ;  in  the  former 
<2ue,  satisfactory  proof  may  be  required  ;  in  the  latter,  the  mere  recital  of  the 
^  is  sufficient 

Appkal  from  the  District  Court  of  the  Seventh  Judicial  District, 
^coln  county. 


144  SUPREME    COURT  OF  NEVADA.  [0- 

Meadow  Vulley  Mining  Company  v.  Dodds. 

This  was  an  action,  as  originally  commenced,  by  the  Meac 
Valley  Mining  Company,  John  H.  Ely  and  W.  H.  Raymond  aga^" 
Elliott  Dodds,  William  Dodds,  Frank  Dodds  and  Thomas  Dodds 
recover  possession  of  the  "  Floral  Spring  Ranch "  in  Line 
County,  damages  for  the  withholding  thereof,  and  for  rents  . 
profits  ;  and  also  for  an  injunction  to  restrain  working  on  said  rar 
or  removing  any  of  the  valuable  waters  from  the  springs  there 
A  previous  appeal  in  the  same  case  is  reported  in  5  Nev.  2 
After  the  filing  of  the  remittitur  from  that  appeal  in  the  court  bel 
the  action  was,  on  motion  of  Ely  and  Raymofid,  dismissed  as  to  tli 
leaving  the  Meadow  Valley  Mining  Company,  a  corporation  org 
ized  under  the  laws  of  the  state  of  California,  as  the  sole  plain 
The  defendants  were  citizens  of  this*  state. 

Ashley  ^  Thornton^  for  Appellant. 

I.  The  court  below  erred  in  refusins:  to  transfer  the  cause  to 
United  States  circuit  court.  1  Br.  Dig.  128  ;  U.  S.  Stats,  at  La: 
186G,  Ch.  288  ;  1867,  Ch.  196  ;  Gordo7i  v.  Loryist,  16  Pet.  1 
Matthews  v.  Lyall,  6  McLean,  13. 

IL  Raymond  and  Ely  having  been  dismissed  as  plaintiffs,  le 
California  corporation  as  plaintiff;  and  then  the  case  coald 
removed.  Connolly  v.  Taylor^  2  Pet.  564.  After  the  applicar 
made  for  removal,  the  court  below  should  have  proceeded  no  furtl 

Pitzer  ^  Corson  and  6r.  aS^.  SatvyeVj  for  Respondents. 

By  the  Court,  Lewis,  C.  J. : 

The  plaintiff  applied  for  a  removal  of  this  action  into  the  cix" 
court  of  the  United  States,  under  the  act  of  congress  of  M^ 
2d,  1867,  which  provides :  "  That  where  a  suit  is  now  pendii*i 
may  hereafter  be  brought  in  any  state  court,  in  which  ther^ 
controversy  between  a  citizen  of  the  state  in  which  the  si** 
brought  and  a  citizen  of  another  state,  and  the  matter  in  di^I 
exceeds  the  sum  of  five  hundred  dollars,  exclusive  of  costs,  ^ 
citizen  of  another  state,  whether  he  be  plaintiff  or  defendant,  i^ 
will  make  and  file  in  such  state  court  an  affidavit  stating  tb^  ^ 
has  reason  to,'  and  does,  believe  that  from  prejudice  or  loc^^* 
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flueiice  he  will  not  be  able  to  obtain  justice  in  such  state  court, 
may  at  any  time  before  the  final  hearing  or  trial  of  the  suit  file  a 
petition  m  such  state  court,  for  the  removal  of  the  suit  into  the 
next  circuit  court  of  the  United  States  to  be  held  in  the  district 
^here  the  suit  was  pending,  and  offer  good  and  sufficient  surety  for 
his  entering  in  such  court  on  the  first  day  of  its  session  copies  of 
&U  process,  pleadings,  depositions,  testimony,  and  other  proceedings 

• 

Ml  said  suit,  and  doing  such  other  appropriate  acts  as  by  the  act  to 
which  this  act  is  amendatory  are  required  to  be  done  upon  tlie  re- 
nioval  of  a  suit  into  the  United  States  court ;  and  it  shall  be  there- 
upon the  duty  of  the  state  court  to  accept  the  surety  and  proceed 
no  further  in  the  suit."  The  application  in  all  respects  conformed 
to  the  provisions  of  the  act,  but  the  court  below  refused  to  transfer 
tile  cause.  Exception  was  taken  to  the  ruling,  and  counsel  for 
plaintiff  refused  to  proceed  further  in  the  matter,  whercu[)on  judg- 
nieut  was  rendered  against  it.  The  cpicstion  is  thus  presented, 
whether  the  court  below  erred  in  refusing  to  order  a  transfer  of 
«ie  suit  to  the  circuit  court,  as  required  by  the  act  above  (pioted. 
To  determine  the  question  it  is  necessary  to  ascertain :  first,  whether 
^o  act  authorizing  the  transfer  is  constitutional ;  and  second,  whether 
^©  application  conformed  to  the  requirements  of  the  act. 

-Article  III  of  the  federal  constitution  declares  that  the  judicial 
P^Wer  of  the  United  States  shall  extend  inter  alia  to  all  cases  be- 
^een  citizens  of  different  states;  and  subdivision  17,  Sec.  8,  Art. 
^y  confers  the  power  upon  congress  to  make  all  laws  which  shall 
^  necessary  and  proper  for  carrying  into  effect  all  the  powers 
^^sfed  by  the  constitution  in  the  government  of  the  Uiiited  States, 
p**  in  any  department  or  officer  thereof.     Here  is  full  control  and 
Jurisdiction  vested  in  the  federal  government  over  all  suits  "  be- 
*'Ween  citizens  of  different  states.''     The  language  is  broad  and 
Comprehensive,  extending  the  jurisdiction  to  all  controversies  be- 
tween citizens  of  different  states.     It  is  ;'iven  in  <j!;eneral  terms. 
-Wo  linutation  is  imposed,  no  exce[)tion  mentioned.     There  being 
nothing  ia  the  constitution  itself  which  restrains  or  limits  this  power, 
*^  must  be  maintained  in  the  utmost  latitude  to  which  in  its  own 
^^^  ^  it  is  susceptible, 
^w  is  the  time  when,  nor  the  manner  in  which  jurisdiction  of 
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such  cases  shall  be  assumed,  in  any  way  prescribed.     To  ^ve    th 
power  full  and  complete  effect,  therefore,  it  must  be  held  that  con- 
gress may  assume  jurisdiction  of  the  cases  enumerated  at   any 
stage,  by  vesting  it  absolutely  and  exclusively  in  the  federal  courts. 
If  this  power  be  vested  in  the  federal  government  by  the  constitu- 
tion without  limitation  or  restriction,  by  what  process  of  reasoning 
can  it  be  mainta\ped  that  it  cannot  assume  such  control  after  the 
parties  have  submitted  to  the  jurisdiction  of  the  state  courts  ?    ^ 
the  power  be  unrestricted,  then  it  may  be  exercised  at  any  tii0^ 
while  it  can  be  said  that  a  controversy  exists  between  parties* 
There  is  no  warrant  in  the  grant  of  power  for  restricting  its  exe*" 
cise  to  cases  where  the  person  invoking  the  federal  authority  \k^ 
not  submitted  to  the  jurisdiction  of  the  state  courts.     To  so  hol^' 
would  be  to  circumscribe  the  power  and  limit  its  scope. 

The  power,  as  conferred,  authorizes  the  assumption  of  yvnaii^^ 
tion  of  all  cases  between  citizens  of  different  states ;  and  as  tl'® 
greater  includes  the  less,  it  justifies  the  assumption  of  juris(Uctio^ 
of  such  coiitroversies,  although  the  parties  may  have  submitted  ^^ 
the  jurisdiction  of  a  state  court ;  for  notwithstanding  that  fact,  it  ^ 
still  a  controversy  between  citizens  of  different  states,  and  contina 
so  at  least  until  the  matter  is  determined  by  a  judgment.  We 
aware  that  a  different  view  was  taken  by  a  majority  of  the  court  ^-^ 
the  case  of  Whiton  v.  The  Chicago  and  Northwestern  Mailro^^* 
Company^  25  Wis.  424 ;  but  the  reasoning  by  which  the  conclusi 
is  attained,  if  none  better  can  be  adduced,  is  convincing  evidem 
that  the  decision  is  erroneous.  It  is  argued  that  the  plaiuUff, 
instituting  his  action  in  the  state  court,  waived  his  right  to  app^  ^ 
to  the  federal  courts  for  a  decision  of  the  matter  in  controvers-.^^ 
The  process  of  reasoning  is,  first,  that  as  he  had  the  right  to  a 
either  to  the  state  or  federal  courts  and  selected  the  former,  the 
fore  he  waived  the  right  afterwards  to  have  it  transferred  to  C 
latter.  Indeed,  the  whole  opinion  is  condensed  in  these  concludi 
sentences.  ^^  It  seems  to  me,  that  on  principle  and  reason  it  sha 
be  held  that  the  plaintiff,  by  bringing  his  suit  in  the  state  co 
when  he  might  have  brought  it  in  the  federal  court,  has  cleiu'V' 
waived  his  right  to  appeal  to  the  latter  tribunal,  and  that  iC'l^ 
waiver  binds  bini  through  the  litigation.    As  plaintiff,  he  has  voluKm  ti 
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lily  elected  the  jurisdiction  of  the  state  court,  and  there  is  no  hard- 
ship b  requiring  him  to  abide  its  decision."  And  therefore,  upon 
this  reasoning,  the  court  concludes  that  the  section  of  the  act  of 
congress  is  unconstitutional.  It  is  conceded  by  the  court  that  the 
Act  of  1789,  authorizing  removals  on  the  motion  of  defendants,  is 
constitutional ;  but  a  distinction  is  thought  to  exist  between  that  and 
the  act  in  question,  giving  the  same  right  to  plaintiflb. 

This  decision  is  certainly  a  curiosity  in  the  field  of  logic.     A  more 
hold  and  palpable  nan  sequitur  than  the  conclusion  drawn  from  the 
nasonbg  could  not  be  imagined.     It  is  perfectly  manifest,  if  the 
set  is  unconstitutional,  there  was  nothing  which  the  plaintiff  could 
^▼e ;  for  without  the  act  it  is  admitted  he  could  not  remove  his 
action  to  the  federal  courts,  and  it  must  also  be  admitted  that  if  the 
^  be  constitutional,  his  motion  to  remove  should  have  been  sus- 
sed, because  the  court  concedes  that  he  complied  strictly  with  its 
wqnirements.     Now  then,  what  has  the  question  of  waiver  by  first 
bringing  his  action  in  the  state  court  to  do  with  the  question  ?     It 
'^  JQstsuch  a  case  that  the  law  of  congress  is  intended  to  meet.     If, 
wcrefore,  the  party  making  the  application  to  remove,  in  all  respects 
^^68  within  the  provisions  and  complies  with  the  requirements  of 
y^  statate,  there  is  but  one  question  left  to  be  determined,  and  that 
'^  •  Did  congress  have  the  power  to  pass  the  act?     But  surely,  if  the 
^cral  constitution  confers  the  power  on  congress,  the  fact  that  a 
P^riOQ  has  wiuved  a  right  conferred  by  it  in  the  legitimate  exercise 
^  that  power  cannot  be  claimed  to  be  a  proof  that  the  power  does 
™t  enst.     That  the  learned  judges  who  rendered  the  decision  in 
/^UtoH  V.  The  Chicago  and  Northwestern  Ruilroad  Company  fell 
^^  error,  seems  to  us  too  clear  to  admit  of  doubt. 

Upon  the  second  question  in  this  case  but  little  need  be  said. 
^  tt  adtnitted  the  affidavit  is  sufficient  in  all  respects,  except  that  it 
/^  not  set  out  the  facts  upon  which  the  appellant  bases  bis  belief 
^^t  such  local  prejudice  existed  that  he  could  not  obtain  justice.  It 
Jj**l  be  observed  that  the  statute  only  requires  the  person  moving  to 
^Ye  the  case  transferred  to  make  and  file  an  affidavit  stating  that 
^  hag  reason  to,  and  does,  believe  that  from  prejudice  or  local  in- 
^cnee  he  will  not  be  able  to  obtain  justice  in  such  state  court, 
-^^c  itatute  specifies  what  the  affidavit  shall  contain.    It  does  not 
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require  the  existence  of  local  prejudice,  or  the  fact  that  justice  ^r^^  «n- 
not  be  obtained  in  consequence  thereof,  to  be  shown  or  proven  tc^      ^e 
satisfaction  of  the  court  to  whom  the  application  is  made.     If        *he 
act  required  that  fact  to  be  showny,then,  in  conformity  to  decisi^n^ns 
upon  like  statutes,  it  would  be  necessary  to  state  the  facts  u»^:»on 
which  the  applicant  founded  his  belief.     But  here  the  statute  owcjmIj 
requires  the  person  making  the  affidavit  to  state  the  fact.     Ther^    is 
an  obvious  and  material  distinction  between  showing  a  fact    a.^id 
stating  it.     In  the  one  case,  satisfactory  proof  may  be  required  ;       in 
the  other,  the  mere  recital  of  the  fact  is  sufficient.     The  affidavit     in 
this  case  does  state  the  fact,  that  from  local  prejudice  the  affis^Jit 
cannot  obtain  justice,  and  thus  it  comes  strictly  within  the  letter-    of 
of  the  statute. 

The  court  below  erred   in  denying  the  motion.     Its  judgment 
must  therefore  be  reversed. 

Gakber,  J.,  did  not  participate  in  the  foregoing  decision,  having 
been  of  counsel. 


THE   STATE  OF  NEVADA,  Respondent,  v.   All  TO>JG, 

Appellant. 

Criminal  Charqe — Use  of  Words  "  Vindicate  the  Law."  Where,  ^"^  * 
njurder  case,  the  judge,  after  giving  the  statutory  xlefinition  of  the  crinie»  ^^^ 
the  foHowiiig  language :  "  Such  is  the  law  wliich  you  as  jurors  are  calliM-^^  "»Jp(Hi 
to  vindicate,"  &c. ;  IltU,  that,  though  the  instruction  might  have  be*?*^  ^^ 
meant  to  enjoin  the  jury  to  assert  and  maintain  the  law,  it  would  havo  **^ 
better  to  have  told  the  jury  so,  and  still  better  to  have  omitted  that  portx*^° 
the  charge  altogether. 

CiiARGK  THAT   Vkrdict  Either  Way   WILL   BE   CORRECT.     Where,   in  a  TO  ■•J 
case,  the  jud«;e  charged  the  jury,  *'  Do  simply  that  duty  which  naturally   P 
senis  itself  as  you  act  under  your  oath  and  the  law  and  the  testimony    *-** 
vou  ;  and  vou  cannot  creatly  err,  whatever  mav  be  vour  veitlict ":  Ilef*'-* 
this  amounted  to  telling  the  jury  that  whether  they  convicted  or  ac*!*-*-         ' 
their  verdict  would  be  substantially  correct ;   and  was  fatal  error. 

CnAR<;E  THAT  APPROXIMATION   TO  Truth   IS  SUFFICIENT.      An    Instructioi* 
criminal  case  that  an  approximation  to  the  truth  by  the  jury  woultl     ^' 
sufficient,  and  that  their  dutv  would  be  fulfilled  bv  the  avoidance  of  aH> 
wide  departure  from  a  correct  verdict,  is  objectionable. 
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tOE  Intiuatin'g  Judge's  Opinion  on  Facts.  A  judge  in  a  criminal  case 
lis  no  right  to  intimate  an  opinion  upon  the  facts  either  directly  or  b^  iunuendo; 
and  the  effect  of  such  an  opinion  expressed  or  indicated  cannot  be  obviated  by 
announcing  the  jury's  independence  of  him  in  all  matters  of  fact. 

IS  OP  Accused  to  Jury's  Deliberate  'Attention.  A  defendant  in  a  criminal 
case  has  the  right  to  the  deliberate,  independent,  voluntary  and  unbiased  judg- 
ment of  the  jury  upon  the  truth  of  his  theory  or  hypothesis  of  the  case, 
without  having  the  force  of  his  position  weakened  by  an  instruction  or  intima- 
tion that  even  if  they  convict  him  they  will  not  greatly  err. 

lPPEAL  from  the  District  Court  of  the  Second  Judicial  District, 
Mby  County. 

.Tie  defendant  i«as  convicted  of  the  murder  in  the  first  degree 
Ah  Wy,  committed  by  shooting  with  a  pistol  on  May  11th,  1871, 
arson  City.     He  was  sentenced  to  be  hanged. 


u 


^.  W,  Coffroihy  Clayton  ^  Davis^  and  Thomas  WellSy  for 
pellant. 

lie  word  "  vindicate,"  as  used  in  the  charge,  means  to  punish 
an  infraction  of  the  law.  It  assumes  that  the  law  has  been 
^^en,  that  a  crime  has  been  committed;  and  the  instruction 
its  out  the  defendant  as  the  party  charged  with  its  commission, 
leaves  no  chance  for  his  escape,  except  the  question  of  fact, 
kher  he  did  the  act  of  killing.  This  is  not  the  law.  Defendant 
^titled  to  have  all  questions  of  faot  fairly  submitted  to  the  jury. 
pie  V.  Corabin,  14  Cal.  438 ;  People  v.  Ah  Fung^  16  Cal. 
;  People  V.  Jenkins^  16  Cal.  431 ;  People  v.  Williams^  17 
143 ;  State  of  Nevada  v.  Duffy y  6  Nev.  138 ;  People  v. 
^rra^  17  Cal.  158  ;  People  v.  Maxwell^  24  Cal.  14 ;  People 
^ampbellj  30  Cal.  312. 

^obt.  M.  Clarke^  for  Respondent. 

^e  instructions  must  be  considered  as  an  entirety,  and  so  con- 
'^ed  correctly  give  the  law.     Hilliard,  215,  Section  23 ;    8  Cal. 

There  was  no  assumption  of  fact  in  the  instructions.  ^Nothing 
*  said  which  could  prejudice  the  jury  against  the  defendant.     If 

expressions  assigned  as  error  should  prevail,  we  shall  next  hear 
^ed  as  error  that  the  judge  frowned  or  smiled  during  the  trial, 
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and  that  from  these  expressions  of  countenance  the  defendant  wa8 
injured.  '  Wharton  C.  L.,  Section  3081 ;  11  Wend.  18;  1  Demo, 
282 ;  10  Pick.  252 ;  16  Pick.  321 ;  4  R^m.  517 ;  2  Ames  R.  L 
245. 

L,  A.  Buckner^  Attorney  General,  T.  D.  Edwards  and  1f»- 
Patterson^  also  for  Respondent. 

i 
By  the  Court,  Garber,  J. : 

The  appellant  was  convicted  upon  conflicting  and  partially  ci^ 
cumstantial  evidence,  of  the  crime  of  murder  in  the  first  degree. 
The  court,  in  charging  the  jury,  after  giving  the*8tatutory  definition 
of  the  crime,  used  the  following  language :  "  Such  is  the  law  which 
you,  as  jurors,  are  called  upon  to  vindicate,  and  such  is  the  charge 
against  the  defendant,  who  looks  to  you  for  the  benefit  of  any  reaBr 
enable  doubt.         *        *        Do  simply  that  duty  which  naturally 
presents  itself,  as  you  act  under  your  oath  and  the  law  and  tb* 
testimony  before  you,  and  you  cannot  greatly  err,  whatever  mayb* 
your  verdict." 

The  word  "  vindicate,"  it  is  argued,  means  to  "  punish  for  an  U*" 
fraction  of,"  and  consequently,  it  is  said,  the  charge  assumes  that  tl** 
law  has  been  broken :  on  the  other  hand,  it  is  contended  that  tb-* 
instruction  only  enjoins  the  jury  to  assert  and  maintain  the  la^^^* 
Admitting  that  the  latter  is  the  proper  construction,  it  would  ha''*^* 
been  much  better  to  have  told  the  jury  so,  in  language  plain  vM^ 
unambiguous,  and  it  would  have  been  still  better  to  have  omitt^^ 
altogether  this  portion  of  the  charge.  It  was  error,  to  tell  the  juj^ 
that  whether  they  convicted  or  acquitted,  their  verdict  would 
substantially  correct. 

We  agree  that  the  whole  charge  must  be  fairly  construed,  as 
entirety ;  but,  with  the  aid  of  the  context,  it  is  not  easy  to  say 
actly  what  idea  was  intended  to  be  conveyed  by  this  particular 
tence.     Probably,  it  was  intended  to  guard  against  a  misappreh 
sion  in  regard  to  the  quantity  of  proof  necessary  to  a  convictic:^ 
It  has  been  laid  down  that  '^  the  doubt  which  entitles  to  an  acqi 
tal  must  be  real,  not  captious  or  imaginary.     It  must  not 
forced  or  artificial  doubt ;  manufactoredy  so  to  speak,  by  the  s; 
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pathy  of  the  jury.     But  it  must  be  a  doubt  which,  without  being 
sought  after,  fiurly  and  naturally  arises  in  the  mind,  after  compar- 
ing the  whole  evidence  and  deliberately  considering  the  whole  case. 
If^  upon  such  comparison  and  consideration,  the  mind  and  con- 
sciences of  the  jurors  are  not  abidingly  and  firmly  satisfied  of  the 
defendant's  guilt ;  if  moral  certainty  is  not  produced  ;  if  the  judg- 
ment wavers  and  oscillates ;  the  charities  of  the  law  and  the  pre- 
sumption of  innocence  concur  in  requiring  the  jury  to  give  the  ac- 
cused the  benefit  of  the  doubt  thus  arising,  and  to  acquit  him."     18 
Iowa,  459.     If  this  entire  quotation  had  been  given  in  charge  to 
the  jury,  they  could  not,  perhaps,  have  been  misled  by  its  use  of 
the  word  "  naturally,"  though  we  decidedly  prefer  the  definition  of 
&  reasonable  doubt,  as  given  by  Chief  Justice  Shaw.     But,  as  the 
i^opd  here  occurs,  it  may  well  have  weakened  the  impression  of  the 
^lemnity  of  the  occasion  elsewhere  attempted  to  be  made.     One 
i^hose  life  is  thus  put  in  jeopardy,  has  a  right  to  expect  something 
^ore  from  his  triers  than  the  listless  performance  of  that  duty  which, 
•pontaneously,  and  without  effort  on  their  part,  suggests  itself.     He 
®  entitled  to  the  most  conscientious,  elaborate  and  painstaking  exer- 
^*seof  their  highest  faculties — of  all  their  powers  of  memory,  reason, 
discrimination  and  judgment.     An  intimation  that,  whatever  may 
J^  their  verdict,  they  cannot  greatly  err,  may  be  caught  at  as  an 
^^tation  or  a  license  to  shirk  an  irksome  duty,  and  to  substitute, 
^^^  deliberate  and  well  grounded  convictions,  "  the  impulses  of  sud- 
den Conclusions  and  slight  suspicions."    If  it  was  necessary  to  de- 
^c  the  duty  of  the  jury,  it  was  of  the  utmost  importance  that  the 
^^finition  should  be  clear,  precise  and  correct.     Due  care  and  cau- 
^^11  is  a  relative  term.      That  only  is  such,  the  degree  whereof  cor- 
'^ponds  with  the  nature  of  the  duty  to  be  performed,  and  rises  to 
.    ®  exigency  of  the  occasion.     It  would  hardly  be  proper,  in  defin- 
es the  duty  of  a  common  carrier  of  passengers,  to  tell  the  jury  that 
®  engineer  of  a  locomotive  or  the  conductor  of  a  train  need  sim- 
j^  ^  do  that  which  naturally  occurs  to  him,  and  that,  if  he  so  con- 
^^ted,  in  view  of  his  responsibilities,  he  could  not  have  greatly 
5^^.    The  law  is  that,  with  the  lives  of  others  depending  upon  his 
^^U  and  futhfulness,  he  must  do  all  that  human  care  and  foresight 
Buggest. 
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It  has  been  held  erroneous  to  instruct  that  jurors  are  no 
erty  to  disbelieve  as  jurors,  while  they  believe  as  men ;  or,  t 
evidence  as  they  would  act  upon  in  matters  of  high  impor 
themselves,  will  exclude  a  reasonable  doubt.  20  Iowa,  96 ; 
(Law)  307 ;  2  Met.  (Ky.)  30.  Such  instructions  ignore  \ 
nitude  of  the  risk  incurred  by  hasty  or  inconsiderate  actioi 
part  of  a  juror,  as  compared  with  that  ordinarily  attending 
rors  of  men  in  the  every  day  transactions  of  life.  This  inf 
is  still  worse.  It  broadly  hints  that  an  approximation  to  t 
would  be  all-sufl5cient,  and  that  the  duty  of  the  jury  wouk 
filled  by  the  avoidance  of  any  very  wide  departure  from  a 
verdict.  If  any  error  of  the  jury  in  a  capital  case  can  be  ot 
great,  here  was  surely  no  place  for  the  application  of  the  m 
minimis  non  curat  lex. 

Under  our  practice,  the  judge  should  intimate  no  opini 
the  facts.  "  If  he  cannot  do  so  directly,  he  cannot  indirectl; 
explicitly,  he  cannot  by  innuendo ;  and  the  efiFect  of  such  an 
cannot  bd  obviated  by  announcing  in  distinct  terms  the  jur; 
pendency  of  him  in  all  matters  of  fact."  2  Winston,  47. 
ject  is  stated  to  be,  to  guard  against  the  well  known  proc 
jurors  to  seek  to  ascertain  the  opinion  of  the  judge,  and 
their  responsibilities  from  themselves  to  the  court.  3  Jones 
6.  The  dissenting  opinion  of  the  present  chief  justice  of  tl 
in  Stafe  v.  Millain^  expresses  fully  what  we  consider  the 
this  subject.  It  is  also  settled  that  any  instruction,  from  v 
ferences  plainly  prejudicial  to  the  defendant  can  be  dra\m, 
neous.  Of  course,  we  intimate  no  opinion  as  to  the  suflBci 
fact  of  the  evidence.  We  think  it  was  sufficient  in  law. 
defendant  had  the  right  to  attempt  to  convince  the  jury  tha 
the  circumstances,  a  conviction  would  be  palpably  against  th< 
and  fair  construction  of  the  evidence,  and  would  work  i,  flag 
justice ;  or  he  may  have  contended  that  the  case  was  difficult  a 
cate,  demanding  the  nicest  discrimination  and  the  closest  at 
that  at  first  blush,  and  upon  a  superficial  examination,  the  te 
was  suggestive  of  erroneous  conclusions ;  but  that  a  full  in 
tion  and  thorough  understanding  of  it  would  insure  an  acqi 

Upon  the  truth  of  his  theory  or  hypothesis,  he  was  entitle 
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deliberate,  independent,  voluntary  and  unbiased  judgment  of  the 

juy,  without  having  the  force  of  the  position  weakened  by  an  in- 

itrnction  or  intimation  that,  even  if  they  convicted  him,  they  would 

&ot  greatly  err,  or  that  there  was  so  little  of  intricacy  or  difficulty 

in  the  case  that  a  simple  performance  of  their  obvious  duty,  without 

ttj  great  care  or  forethought,  would  suffice ;  or  that  the  case  was 

not  a  clear  one,  but  was  so  evenly  balanced  on  the  proofs  as  to  jus- 

^  a  verdict  either  way ;  or  that  any  verdict  thus  arrived  at  would 

Beet  the  approval  of  the  court,  and  should  exonerate  them  from  all 

•ensure  or  regret. 

He  judgment  is  reversed,  and  the  cause  remanded  for  a  new 
Wal. 


THE  STATE  OF  NEVADA,  Rbspondbnt,  v.  TIM  O'FLAH- 

ERTY,  Appbllant. 

''II^ATIT  POB  CONTIMUANCl — MATERIAL  FaCTS  TO  BE  STATED  POSITIVELY.        Where 

on  motion  for  continuance  in  a  criminal  case,  on  account  of  absence  of  a  ma- 
terial witness,  defendant  made  an  affidavit  to  the  effect,  among  other  things, 
that  a  subpoena  had  been  issued  in  due  time  for  him  and  placed  in  the  sheriff's 
bands;  that  the  sheriff  had  returned  it  "  not  found  in  the  county  ";  that  the 
witness  resided  at  a  certain  place  in  the  county ;  and  that  affiant  was  informed 
by  his  counsel  and  believed  that  the  sheriff  had  been  at  the  time  told  the 
place  of  such  residence :  H<dd^  that  the  fact  of  the  sheriff  having  been  so 
informed  should  hare  been  shown  positively,  and  not  upon  mere  information 
mnd  belief;  and  that,  in  the  absence  of  such  positive  statement,  and  no  good 
x*<ison  shown  why  the  affidavit  of  the  attorney  or  sheriff  could  not  be  procured, 
A  refusal  of  the  motion  was  no  error. 

^CTici  ox  Refusal  or  Continuance.  Where  a  continuance  on  account  of 
^absence  of  a  witness  is  refused,  the  safer  practice  is  to  embody  all  the  testi- 
'^o&y  ia  a  bill  of  exceptions ;  and  on  motion  for  a  now  trial  to  file  the  affidavit 
^  tlie  witness,  if  procurable,  setting  forth  the  facts  within  his  knowledge. 

*^  OF  IsnicnfENT — Legislative  Power.  The  power  of  the  legislature  to 
Biold  and  fashion  the  form  of  an  indictment  is  plenary ;  its  substance,  how- 
^er,  cannot  be  dispensed  with. 

^""TnnojiAL  Right  of  Accused  to  Profbr  Indictitent.  A  defendant  in  a 
^niiii4l  action  is  entitled  under  the  constitution  to  have  the  essential  and 
^^Urial  facts  charged  against  him  found  by  a  grand  jury. 

^"•^   with    Ihteht    to  Murder— Sufficiency  of  Indictment.      Where  an 
"^etmait  charged  that  on  a  certain  day,  defendant,  without  authority  of  law 

11 
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and  with  malice  aforethought,  did  shoot  at  one  James  Norton  with  a  pis 
loaded  with  powder  and  leaden  bullets  with  intent  to  kill  him,  kc:  Eddy  tt 
the  technical  word  "  assault "  should  have  been  employed,  and  an  intent 
murder  stated ;  but  the  statutory  form  of  indictment  having  been  follow 
and  no  objection  before  judgment  made,  the  indictment  should  be  h< 
sufficient 

Indictment  Charging  "  Shooting  at  "  Person  with  Loaded  Pistol.  I 
words  "shoot  at^*  in  an  indictment  imply  that  the  person  shot  at  was  witi 
range  and  distance ;  and  where  such  "  shooting  at  *'  a  person  with  loac 
pistol  with  intent  to  kill  him  is  charged,  it  is  permissible  and  necessary 
prove  the  preparation  and  efficiency  of  the  weapon,  and  other  circumstan^ 
evidencing  the  ability  of  defendant. 

Informal  Allegation  of  Intent  to  Murder.  An  allegation  in  an  indictm* 
that  a  shooting  at  another  person  with  a  loaded  pistol  was  "  without  authoi 
of  law  and  with  malice  aforethought,  and  with  intent  to  kill  him,"  is  soffid 
as  an  allegation  of  an  intent  to  murder. 

Defects  of  Form  in  Indictment — Objections  to  be  Made  Below.  Objectii 
to  the  form  of  an  indictment  for  defects  apparent  upon  its  face  cannot  be  tal 
advantage  of  for  the  first  time  on  appeal. 

Appeal  from  the  District  Court  of  the  Ninth  Judicial  Distri 
Elko  County. 

The  defendant  having  been  convicted  of  an  assault  with  mteni 
murder,  as  stated  in  the  opinion,  was  sentenced  to  imprisonment 
the  state  prison  for  the  term  of  fourteen  years. 

*  t 

t 

T.  D.  EdwardSy  for  Appellant. 

I.  If  a  defendant  in  a  criminal  case,  when  called  for  trial,  fi 
himself  unprepared,  courts  should  be  and  usually  are  extrena 
indulgent  in  granting  adjournments,  even  where  it  is  simply  ex 
dient  that  a  continuance  should  be  had.  3  Graham  &  Waterc 
on  N.  T.  894 ;  Tamer  v.  Morrhon,  11  Cal.  22 ;  28  Cal.  4-? 
6  Cow.  678 ;  7  Cow.  399 ;  9  Geo.  373 ;  5  Ind.  633 ;  6  We 
603 ;  6  Cal.  250. 

II.  The  court's  discretion  is  to  be  used  within  well  establisl 
legal  rules.     It  is  a  sound  and  equitable  and  not  an  arbitrary 
cretion,  which  the  court  is  required  to  exercise.     8  Graham 
Waterman  on  N.  T.  1001 ;  Hook  v.  Marmy^  4  Hen.  &  Mum.  X^ 
Note;  Jacob  v.  SaU^  Gilmer,  123 ;  1  Black.  50. 
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r.  W,  W.  DavieSy  also  for  Appellant,  on  rehearing. 

L  The  facts  stated  do  not  constitute  a  public  offense,  as  no  crime 
is  charged  known  to  the  criminal  laws  of  this  state.  Our  statute 
has  not  repealed  the  common  law  in  its  technicality  in  charging  the 
intent  in  determining  the  degree  of  guilt ;  but,  if  at  all,  only  in 
the  description  of  the  offense,  and  acts  that  constitute  it. 

n.  The  statutory  form  of  indictment  for  assault  with  intent  to 
murder  is  not  only  defective  for  uncertainty,  but  utterly  insufficient 
in  the  light  of  all  well  established  precedents.  Under  the  consti- 
tution of  this  state  and  of  the  United  States,  the  legislature  had 
w>  power  to  prescribe  any  such  form.  Const,  of  Nov.,  Art.  VIII, 
Sec.  8;  U.  S.  Const.,  Amendment  V ;  3  Nev.  416;  2  Parker's 
Crim.  Rep.  700 ;  613. 

m.  The  offense  sought  to  be  charged  is  not  set  forth  with  the 
reqnifflte  directness  and  certainty  to  constitute  an  ^'assault" ;  there 
most  be  an  unlawful  attempt,  coupled  with  present  ability  to  com* 
Drit  a  violent  injury  upon  the  person  of  another.  One  of  the  facts 
i^essaiy  to  show  a  present  ability  is  not  contained  in  the  indict- 
^Qt,  to  wit :  that  the  defendant  was  within  shooting  distance  at 
fte  time  he  is  charged  with  discharging  the  pistol.  (Stats.  1861- 
W,  Sec.  46.)     People  v.  YslaSy  27  Cal.  630. 

• 

•t.  A.  BuckneTj  Attorney  General,  for  Respondent. 

By  the  Court,  Garber,  J. : 

^^  appellant  was  convicted  of  an  assault  with  intent  to  murder. 

«« assigns  for  error  the  refusal  of  the  court  to  grant  him  a  con- 

*^ce,  for  which  he  applied  upon  an  affidavit,  in  which  he  de- 

P^  that  one  John  Bradley  was  a  necessary  witness  for  him ;  that 

^  the  twenty-first  day  of  November,  1870,  the  cause  was  set  for 

*^  on  the  first  of  December,  1870 ;  that  on  the  twenty-second 

^  November,  he  procured  from  the  clerk  a  subpoena  for  said  wit- 

7^>and  on  the  same  day  placed  said  subpoena  in  the  hands  of  the 

^®'^  for  service ;  that  the  sheriff,  as  affiant  is  informed  by  his 

^^^1,  F.  M.  Smith,  and  beUeves  the  same  to  be  true,  placed  said 

^^Podna  in  the  hands  of  L.  Jackson,  deputy  sheriff,  for  service ; 
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that  said  sheriff  has  returned  sidd  subpoena  with  the  follow 
dorsement  thereon :  ^^  The  within  named  John  Bradley  n( 
within  this  county  ";  that  said  Bradley  resides  at  Cope  Min 
trict,  in  this  county,  and  that  sidd  sheriff,  as  affiant  is  infoi 
his  said  counsel  and  believes  true,  was  so  informed  at  the  ti 
subpoena  was  placed  in  his  hands;  that  said  witness'  att 
upon  this  court  at  the  next  term  thereof  can  be  procured ;  i 
this  affidavit  is  not  made  for  delay,  but  that  justice  may  1 
The  affidavit  also  set  forth  the  facts  expected  to  be  proved 
witness,  and  that  affiant  knew  of  no  other  witness  by  iv 
could  prove  any  of  siud  facts.  These  facts  were  pertin* 
material  to  the  issue  joined. 

It  was  necessary  to  state  in  the  affidavit,  the  fact  \ 
sheriff  was  informed  of  the  whereabouts  of  the  witness ;  an 
the  circumstances,  we  think  it  was  equally  necessary  that 
should  have  been  positively  averred,  and  not  merely  upon  i 
tion  and  belief.  K  there  existed  any  good  reason  why  the 
of  the  sheriff  or  the  attorney  could  not  be  procured,  sucb 
should  have  been  made  to  appear.  There  would  be  mi 
danger  in  granting  continuances  upon  the  unsworn  state; 
the  attorney,  made  in  open  court,  than  in  granting  them,  1 
within  call,  upon  the  oath  of  the  defendant,  that  his  attor 
made  such  statement  to  him  out  of  the  court.  1  Hempstes 
2  Blackford,  286;  24  Cal.  37;  38  Cal.  188.  Other  : 
facts  are  also  stated  upon  information  and  belief  only.  T 
practice,  where  a  continuance  is  refused,  is  to  embody  all 
timony  in  the  bill  of  exceptions,  and  on  moving  for  a  new 
file  the  affidavit  of  the  witness,  if  procurable,  setting  forth  t 
within  his  knowledge  and  to  which  he  would  have  testii 
Smedes  &  M.  401.     The  judgment  is  affirmed. 

A  rehearing  having  been  granted,  the  following  opinion  ' 
dered  at  the  January  term,  1872 : 

By  the  Court,  Oarber,  J. : 

On  the  first  hearing  of  this  appeal,  the  only  assignment « 
related  to  the  action  of  the  court  below  in  refusing  a  contini 
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A  petition  for  a  rehearing  was  filed,  in  which,  for  Uie  first  time, 
die  podtion  was  taken  that  the  indictment  is  fatally  defective,  in 
thit  it  fails  to  show  a  present  ability  on  the  part  of  the  defendant 
to  ooQSnmmate  the  intention  alleged,  either  by  using  the  technical 
word  **  assault,''  or  by  statmg,  in  other  terms,  facts  showing  the  ex- 
ifltence  of  such  ability ;  and  in  that  it  fiuls  to  charge  an  intent  to 
eomimt  murder.  In  order  that  the  question  of  the  sufficiency  of 
ttie  indictment  might  be  argued,  a  rehearing  was  granted.  The 
indictment  accuses  the  defendant  of  a  felony,  committed  as  follows: 
^  That  the  said  Tim.  O'Flaherty,  on  the  15th  day  of  June,  a.  d. 
1870,  in  the  county  of  Elko,  state  of  Nevada,  without  authority  of 
l&w  and  with  malice  aforethought,  did  shoot  at  one  James  Norton 
with  a  [Hstol,  loaded  with  powder  and  leaden  bullets,  with  intent  to 
m  him,  the  said  James  Norton,  contrary,"  etc. 

The  attorney  general  contends  that  the  indictment  is  in  the  form 
P^Mibed  by  the  Statute  of  1867,  and  must  therefore  be  sustained. 
Itis  troe,  the  indictment  is  in  the  exact  form  prescribed.  But  the 
ft^OD  remains,  whether  it  is  materially  and  substantially  defective. 

The  power  of  the  legislature  to  mold  and  fashion  the  form  of  an 
o^tment  is  plenary.  Its  substance,  however,  cannot  be  dispensed 
^  Upon  the  same  principle,  it  is  held,  that  a  statute  which  de* 
'^JB  or  materially  impairs  the  right  of  trial  by  jury,  as  it  existed 
^^cording  to  the  course  of  the  common  law,  is  repugnant  to  the 
^^tational  guarantee  of  that  right. 

^en,  what  are  the  substantial,  essential  and  material  facts,  to 

*«  finding  of  which,  by  the  grand  jury,  the  constitution  entitled 

^defendant,  and  which,  it  is  claimed,  are  not  found  by  this  indict- 

'''^t?    They  are,  that  the  defendant,  having  the  ability  and  intent, . 

'^^twfidly,  and  with  malice  aforethought,  to  kill  James  Norton,  did 

*^nipt  80  to  murder  the  said  Norton.     It  may  be  conceded  that 

^^  facts  are  not  alleged  artistically,  and  with  technical  precision 

*^fc  this  end,  the  appropriate  word  "assault"  should  have  been 

®naplojed,  and  an  intent  to  murder  should  have  been  stated.     But 

^^  is  not  the  question  here.     It  is  sufficient,  no  objection  having 

^^Q  made  before  judgment,  and  the  statutory  form  having  been 

®**owed,  that  the  requisite  facts  can  be  implied  from  the  allegations 

^e  record,  by  fair  and  reasonable  intendment ;  and  that  the  is- 
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sue  joined  was  such  as  necessarily  required  on  the  trial  proof  of 
such  facts.  Thus  tested,  the  indictment  is  good.  The  words  *^  shoot 
at"  had,  before  the  statute  prescribed  this  form,  acquired  a  definite 
meaning  in  law,  and  had  been  held  to  imply  that  the  person  shot  at 
was  within  range  and  distance.  And,  under  indictments  charging 
a  shooting  at  another  with  a  loaded  pistol,  or  the  like,  it  was  always 
both  permissible  and  necessary  to  prove  the  preparation  and  effic- 
iency of  the  weapon,  and  other  circumstances  evidencing  the  abil- 
ity of  the  defendant  to  do  the  mischief  intended. 

It  is  also  substantially  alleged,  that  the  mischief  here  mtended 
was  to  murder  Norton.  The  words  "  without  authority  of  law  aad 
with  malice  aforethought"  applied  to  the  shooting,  extend  on  att^ 
qualify  the  intent  alleged,  and  so  equally  refer  to  the  subseqa&x^^ 
word  "  to  kill."     ffeydon's  Case^  4  Co.  41,  a. 

It  may  be  that,  but  for  the  statute  prescribing  this  form,  this  it^ 
dictment  would  be  held  ill  on  demurrer.     But  even  without  the  ai^ 
of  that  statute,  the  indictment  should  be  upheld  against  the  obje^^ 
tions.here  urged,  on  the  ground  that  it  is  defective,  if  at  all,  in  fof^ 
rather  than  in  substance ;  and  that,  consequently,  though  we  co'f^' 
strue  Sections  286,  294, 430  and  472  of  our  Criminal  Practice  A^^^ 
with  the  utmost  possible  strictness  against  the  state,  such  defec 
when  apparent  on  the  face  of  the  indictment,  cannot  be  taken 
vantage  of  for  the  first  time  on  appeal.     The  objection  may 
waived  by  a  failure  to  take  it  when  and  as  the  statute  reasonal 
requires.     It  is  contended  for  the  state,  that  not  even  the  objec 
that  the  facts  stated  do  not  constitute  a  public  oflfense  can  be 
the  first  time  taken  on  appeal ;  but  we  need  not  pass  upon  the 
in*  this  case.     The  judgment  is  affirmed. 


$71.]         SUPREME    COURT  OF  NEVADA.  159 


Lambert  «.  MeFarlAnd. 


HARLES  LAMBERT  et  ah.  Respondents,  v.  SAMUEL  Mc- 

FARLAND  et  ah,,  Appellants. 

KXTTDi  FiNDiNOS  BT  JuBT  TO  BE  Properlt  Asked  FOR.  If  t  party  desires  t 
written  finding  bj  a  jury  upon  particular  questions  of  fact,  be  should  before 
the  jury  retires  request  the  court  to  instruct  them  to  bring  in  a  written  find- 
ing upon  such  questions ;  and,  if  not  so  asked,  it  is  no  error,  after  the  jury 
has  brought  in  a  general  xerdict,  to  refuse  to  send  them  back  to  find  specific 
answers  to  special  interrogatories. 

2BT  TO  Special  Fuidinos  bt  Jurt.  Where  special  findings  are  asked  for  in 
doe  time  the  court  should,  if  they  are  properly  framed,  always  submit  them 
to  the  jury. 

^cums  or  ArriDATrr  to  take  Depositions.  The  affidavit  required  to  be 
made  to  authorize  the  taking  of  the  deposition  of  a  witness  within  the  state, 
has  to  show  that  the  case  is  one  of  those  mentioned  in  the  statute,  Practice 
Act,  Sec.  407 ;  but  need  not  show  that  the  summons  has  been  served. 

Appeal  from  the  District  Court  of  the  Third  Judicial  District, 
Taahoe  County. 

This  action  was  commenced  by  Charles  Lambert,  H.  J.  Mason 
nd  M.  L.  Yager,  against  Samuel  McFarland,  W.  W.  Savery, 
<^  Rothenbuchen,  A.  Cornwall  and  J.  Roth,  partners  under  the 
*iii  name  of  W.  W.  Savery  &  Co.,  to  recover  $823.41  and  m- 
crest  on  a  pronussory  note,  dated  June  Ist,  1868,  signed  "  W. 
▼.Savery  &;  Co.,  per  Savery,"  and  $72.36  for  goods  sold  and  de- 
^cred  in  the  same  month.  Defendant  McFarland  filed  a  separate 
'^er,  setting  up  that  defendants  were  partners  only  in  working 
'^d  developing  a  mine  in  Lincoln  County,  and  not  otherwise ;  that 
^^  note  was  made  by  Savery  alone  and  not  by  the  partnership  ; 
^t  Savery  had  no  authority  to  execute  a  note  for  such  partner- 
^P ;  and  that  as  to  goods  sold  and  delivered,  he  had  no  knowl- 
^S^  sufficient  to  form  a  belief,  and  therefore  denied  such  sale  or 
•Uvery.  Defendants  Rothenbuchen,  Cornwall  and  Roth  also  filed 
^  answer,  substantially  to  the  same  effect  as  to  the  note,  but  with- 
^  special  reference  to  the  goods  alleged  to  have  been  sold  and 
Kvered. 

On  the  trial  of  the  cause,  the  judge  in  his  charge  to  the  jury 
'^^x^cted  diem  to  determine  from  the  evidence  the  facts,  and  from 
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ihem  to  find  a  general  verdict ;  and  that  their  first  daty  was  t 
determine  from  the  evidence,  among  other  facts,  whether  or  not  tb 
defendants  were  a  copartnership ;  whether  or  not  they  composed 
strictly  mining  partnership ;  whether  or  not  they  composed  a  gei 
eral  copartnership ;  whether  or  not  defendants  held  tliemselves  oc 
to  plaintifis  and  so  dealt  with  them  in  the  coarse  of  business  tram 
actions  as  to  induce  a  credit  in  their  favor  as  a  general  copartnei 
ship  on  the  part  of  plaintifis ;  whether  or  not  the  maker  of  the  not 
had  authority  from  defendants  to  execute  it  and  make  it  binding  o 
them  as  a  firm ;  and  whether  or  not  the  account  was  proven  an* 
properly  chargeable  against  defendants  as  a  firm. 

The  jury  returned  a  written  verdict  that  they  found  a  genera 
verdict  for  plaintifis,  which  they  signed,  and  after  their  signature 
the  writing  continued  as  follows :  ^^  We  find  on  special  interrogp 
tories  as  follows,  to  wit :  1st,  The  precise  time  when  the  geners 
partnership  commenced  is  rather  difficult  to  determine ;  the  ev 
dence  is  not  altogether  clear,  but  it  is  evident  to  the  minds  of  A 
jury  that  such  a  copartnership  was  created  or  raised  by  the  oper- 
tion  of  the  law  some  time  between  the  month  of  April,  1867,  tm 
before  the  close  of  January,  1868,  and  the  precise  time  could  1 
fixed  if  it  could  be  determined  when  they  first  held  themselves  o 
in  the  ordinary  course  of  business  as  copartners,  and  obtain.* 
credit  as  such ;  and  we  further  find  that  on  the  twenty-fouK 
day  of  January,  1868,  the  partnership  consisted  of  five  perso  i 
to  wit:  W.  W.  Savery,  Samuel  McFarland,  A.  Cornwall, 
Bothenbuchen  and  J.  Both.  2d.  We  find  that  the  defends, 
prosecuted  the  work  under  the  lease  as  a  mining  and  smelti-^ 
company,  and  for  the  purpose  of  making  money  rather  than 
veloping  the  mine.  3d.  We  find  the  handwriting  of  the  pro^ 
sory  note  to  be  that  of  W.  W.  Savery.  4th.  We  find  ^^ 
defendants  never  authorized  specially  any  one  to  sign  any  Ob's. 
tion ;  but  under  the  operation  of  law,  all  or  any  one  were 
powered  to  do  so." 

Before  the  reading  and  recording  of  the  verdict,  counsel 
defendants  moved  the  court  to  instruct  the  jury  to  retire  and. 
answers  to  the  interrogatories  submitted,  which  motion  was  d^^ 
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]  defendants  excepted.  Defendants  then  moved  for  judgment 
the  special  verdict,  which  was  denied  and  exception  taken. 
It  appears  from  the  record  in  the  case,  that  just  previous  to  the 
mg  of  the  charge  the  defendants  asked  the  court  to  submit 
the  jary  certain  interrogatories,  with  instructions  to  find  special 
(wers  to  each,  which  motion  was  granted  ;  but  there  is  nothing 
the  record  to  show  what  such  interrogatories  were,  or  whether 
y  differed  from  the  questions  propounded  by  the  judge  ;  nor  is 
re  anything  to  show  that  written  answers  were  asked  for. 
Id  the  course  of  the  trial,  the  plaintiff  offered  the  depositions  of 
W.  Savery  and  M.  L.  Yager.  Defendants  objected  to  them, 
the  ground  that  the  affidavit  upon  which  they  were  taken  was 
ufficient  in  not  affirmatively  showing  that  the  summons  had  been 
ved,  or  that  defendants  had  appeared  in  the  action.  The  ob- 
tion  was  overruled  and  defendants  excepted.  It  appeared  that 
'  affidavit  was  made  by  A.  J.  Mason,  and  set  forth  that  he  was 
3  of  the  pl^ntiffs ;  that  plaintiffs  were  desirous  of  having  the 
timony  of  the  witnesses,  Savery  and  Yager,  on  the  trial,  who 
fe  not  residents  of  Washoe  County,  but  were  residents  of  White 
10  County,  and  that  plaintiiis  would  take  their  depositions. 

^^hdl  ^  Stone,  for  Appellants. 

•  A  mining  copartnership  only,  is  alleged  in  the  answer  to 
^  existed.  A  member  of  such  partnership  cannot,  unless  speci- 
ftuthorized,  bind  the  company,  or  its  individual  members,  by  a 
^ifisory  note  or  contract  of  indebtedness  executed  in  the  name 
^Q  company ;  and  it  is  incumbent  on  the  party  claiming  to  hold 
Company  for  such  indebtedness,  to  show  the  authority  under 
k  it  was  contracted.     Skillman  v.  Lachman,  23  Cal.  198 ;  30 

300 ;  28  CaJ.  569. 

•  There  was  error  in  admitting  the  depositions  of  Savery  and 
&r.  Depositions  can  only  be  taken,  under  our  statute,  where 
^ODs  has  been  served  or  defendant  has  appeared.  The  affi- 
t  upon  which  the  deposition  is  taken  should  affirmatively  show 

it  is  a  case  within  the  statute.     (Stats.  1869, 258,  Sec.  407.) 

U.  There  was  error  in  refusing  to  require  the  jury  to  return 
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and  answer  the  interrogatories  submitted  to  them.     (Stats.  186! 
223,  Sec.  176) ;   Breeze  v.  Doyle,  19  Cal.  101 ;  Knickerboei^^^ 
^  Nevada  S.  M.  Co.  v.  Hall,  3  Cal.  194. 

Elli9  ^  King,  for  Respondents. 

I.  We  think  all  the  requisites  of  the  statute  in  respect  to  th e 

taking  of  depositions  within  the  state  were  shown  to  have  been  con       > 
plied  with  in  the  depositions  of  Savery  and  Yager,  and  they  wei 
properly  admitted.     The  record  shows  that  the  summons  had 
properly  served. 

II.  The  central  question  of  the  case,  as  to  whether  defendants  we^^< 
solely  and  strictly  a  mining  copartnership,  or  whether  they  were  i 
trading  or  commercial  one,  being  a  mixed  question  of  law  and 
was  properly  submitted  to  the  jury ;  and  the  evidence  being  at  h 
conflicting,  as  against  the  position  of  defendants,  this  court  will  i^  oi 
disturb  the  verdict.  Rice  v.  Cunningham,  29  Cal.  492 ;  Carly^^:^^ 
V.  Lannan,  4  Nev.  156  ;  Reed  v.  Reed,  4  Nev.  395. 

By  the  Court,  Garbbr,  J. : 

There  was  no  error  in  refusing  to  send  the  jury  back  with  di 
tions  to  find  more  specific  answers  to  special  interrogatories, 
the  appellants  desired  a  written  fin  iing  upon  particular  questii 
of  fact,  they  should  have  requested  the  court  to  instruct  the  jurj^ 
bring  in  a  written  finding  upon  such  questions,  and  such  in8tr"*xO 
tion  should  bo  asked  for  before  the  jury  retired.  The  record  i  ^3^ 
not  show  that  the  court,  of  its  own  motion,  so  instructed.  The  i** 
struction  was  to  find  a  general  verdict,  and  the  particular  quesA. 
of  fact  were  alluded  to  as  necessary  to  be  first  determined,  in 
to  arrive  at  the  proper  general  verdict.  Where  special  findrnxig* 
are  asked  for  in  due  time,  the  court  should,  if  they  are  proj>^3ri3 
framed,  always  submit  them  to  the  jury.  In  this  way,  the  exp^^^^ 
and  delay  of  a  second  trial  may  often  be  avoided,  and  by  this  ^r^*"^^ 
tice  the  law  is  much  more  effectually  separated  from  the  fact,  ^Vi*^ 
by  giving  hypothetical  instructions. 

The  depositions  were  properly  admitted.     It  is  not  necessafc-"xr^  ^ 
state  in  the  affidavit  that  service  of  summons  has  been  had.  '^^ 


I 
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&ct  can  be  as  well,  or  better,  known  by  an  inspection  of  the  record ; 
snd  a  fair  construction  of  the  langut^e  of  the  statute  shows  that  it 
was  not  intended  to  require  it  to  be  set  forth  in  the  affidavit.  Four 
cases  are  mentioned  in  which  testimony  may  be  taken  by  deposi- 
tion. Even  in  those  cases,  it  is  true,  the  deposition  cannot  be  taken 
prior  to  service  of  summons,  etc.  But  the  statute  only  requires  the 
affidavit  to  show  that  the  case  is  one  of  those  mentioned — not  that 
Ae  action  has  progressed  to  that  stage  in  which  a  deposition  may 
be  taken  in  the  cases  mentioned. 

I*he  other  assignments  depend  upon  the  alleged  insufficiency  of 
«®  evidence.  We  cannot  consider  them,  in  the  absence  of  any 
A^wing  that  all  the  testimony  is  before  us.  The  judgment  and 
^er  appealed  from  are  affirmed. 


AltTHUR  McNABB,  Appellant,  v.  W.  W.  WIXOM  et  ala., 

Respondents. 

^^^iBor  Administrators — Care  and  Diligence.  Whenever  an  administrator 
does  what  the  law  prohibits,  or  faib)  to  exercise  reasonable  care  and  diligence 
in  the  endeavor  to  do  what  the  law  enjoins,  he  and  his  sureties  are  liable  for 
the  damage  consequent  upon  such  act  or  omission. 

'  *^Ucr  BY    Administrator  to  Pat  Over — Liability  for  Subsequent    Loss. 

If  an  adminbti%tor  deposits  money  of  an  estate  in  a  bank,  and  allows  it  to 

remain  after  the  time  when,  if  he  had  fulfilled  his  duty,  it  would  have  been 

^Ustributed  and  in  the  hands  of  those  entitled  to  it ;  and  the  bank  fails  and  the 

itioney  is  lost,  he  and  his  sureties  are  liable  therefor. 

^(tre  of  Damages  for  loss  by  Neglect  of  Administrator.  Where  money 
of  an  estate  is  lost  by  rcaso;^  of  such  neglect  of  an  administrator  as  he  and 
his  sureties  are  liable  for,  the  sum  lost  constitutes  the  measure  of  damages. 

^^  Within  which  Administrators  to  Account  and  Settle.   Where  a  complaint 
^^inst  an  administrator  to  recover  money  lost  by  his  alleged  neglect  set  out 
^liat  it  was  his  duty  to  render  his  account  and  settle  and  distribute  on  the  ex- 
piration of  a  year  from  his  appointment ;  that  he  was  required  by  the  demands 
Of  the  heir  to  do  so,  but  refused ;   and  that  seven  months  after  the  expira- 
tion of  the  year,  the  bank  in  which  the  money  of  the  estate  was-deposited  failed 
%nd  the  money  was  lost ;  Heldj  that  it  did  not  follow  from  the  allegations 
that  it  was  the  administrator's  duty  to  file  his  final  account  on  the  expiration 
of  the  year,  or  to  have  completed  the  distribution  of  the  estate  prior  to  the 
breaking  of  the  bank. 
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Intektort  not  Ck>NCLUSiTK  EviDKKcc .  An  inventory  filed  by  an  administi 
is  not  conclusive  evidence  either  for  or  against  him  or  his  sureties,  but  is  € 
to  denial  or  explanation. 

Administrator  Bound  bt  Decree  or  Settlement.  A  decree  of  settlement 
distribution  by  a  probate  court  is  binding  upon  the  administrator. 

Are  Administrators*  Sureties   Bound  bt  Decree  of  Settlement?    Wbd 
or  not  a  decree  of  settlement  and  distribution  is  conclusive  or  even  pri 
facie  evidence  of  anything  more  than  the  fact  of  its  rendition ;  it  is  to  be 
served   that  the  bond  required  by  our  statute  differs  from  that  in  U8» 
states  where  such  sureties  are  held  bound. 

Neglect  of  Administrator  to  Account — Demand  and  Refusal  not  Xic 
8ARILT  Conversion.  Where  in  a  suit  against  an  administrator  and  hiB  m 
ties  for  moneys  alleged  to  have  been  lost  by  failure  and  refusal  of  the  adoQ 
istrator  to  file  his  final  account  and  distribute  the  estate  nineteen  mon* 
after  his  appointment :  Held^  that  the  mere  failure  on  the  part  of  the  defei 
ants  to  deny  the  demand  and  refusal  did  not  admit  the  conversion  alleged. 

Appeal  from  the  District  Court  of  the  Sixth  Judicial  Distri 
Lander  County. 

The  defendant,  Wixom,  was  public  administrator  of  Lane 
County  ;  the  other  defendants,  sureties  on  his  official  bond,  w( 
A.  Haas,  M.  A.  Sawtelle  and  Mark  McEimmins.  The  compla 
was  very  full,  and  among  other  things  set  out  the  inventory,  I 
final  account  and  its  settlement,  and  the  decree  of  distributio 
also  demand  for  the  amount  found  due  on  settlement  and  ordei 
to  be  distributed,  refusal  to  pay  the  same,  and  its  conversion 
the  administrator. 

The  final  account  and  report  was  as  follows : 

"  Appraised  Value  of  Estate. 

"  One  cream-colored  horse,  currency $75.00 

One  grey  horse,                     "         75.00 

100  shares  of  vmeyard  stock, "         200.00 

Colt's  revolver,                      "         25.00 

Saddle,                                 "         15.00 

Coin 1400.00 

Currency 175.00 


$1,965.00 
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"In  coin f  1,400 

In  currency 565  * 

Total $1,965 

'^  Of  the  above  property  there  has  been  sold,  the  cream- 

cdored  horse,  for  currency $75.00 

The  grey  horse,  "  36.00 

''The  saddle,  revolver,  and  vineyard  stock  still  remain  unsold 
^d  in  my  possession. 

*^  There  came  into  my  hands,  from  the  estate  of  said  deceased, 
two  certificates  of  deposit  in  the  First  National  Bank  of  Nevada, 
^*^  dated  June  19th,  1866,  for  $175,  currency,  and  the  other 
^ted  June  17th,  1867,  for  $1,400,  coin,  in  favor  of  said  RobertT 
HcNabb.  I  presented  the  certificates  at  said  bank,  and  had  the 
^^poeits  above  named  placed  to  my  credit  as  administrator  of  said 
®*tete,  recei^g,  at  the  time,  from  the  cashier  of  said  bank,  a  re- 

^ipt  therefor.     On  or  about  the day  of  October,  a.  d.  1869, 

^d  whilst  the  whole  of  said  money  was  still  on  deposit  as  aforesaid, 
^e  8^d  First  National  Bank  of  Nevada  failed,  and  the  said  deposits 
'^ve  been  lost,  except  in  so  far  as  the  said  bank,  upon  the  final 
^(tlement  of  its  affairs,  may  be  able  to  meet  its  liabilities. 

** Money  Disbursed,  Coin:.  G.  A.  Davis,  auctioneer,  $10; 

appraisers,  $15 ;  clerks'  fees,  $20 ;  printing,  $10 ;  ranching  and 

'^©ding   horses,   $57.25;   F.    Wheeler's  board  bill,  $70;   fees, 

•Sl.68  ;  Jos.  F.  Triplett,  $50  ;  attorneys'  fees,  T.  Wren,  $100 ; 

^^tal,  $413.93." 

The  said  account  was  verified  by  the  oath  of  defendant  Wixom, 
^^^  filed  June  14th,  1870. 

On  August  4th,  1870,  the  court  below  confirmed,  allowed  and 
^^tled  ssud  account,  and  rendered  its  judgment  and  decree,  allow- 
S>  confirming  and  settling  said  account  and  report. 
On  August  6th,  1870,  the  plaintiff  filed  a  petition  for  an  order 
distribution  of  the  estate,  and  that  all  the.  property  and  funds 
longing  to  the  estate  might  be  given  to  him. 
O^  September  10th,  1870,  the  following  decree  of  distribution 
made  and  entered : 
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"  In  the  District  Court  of  the  County  of  Lander^  State  of  NevaCr^' 

« In  the  Matter  of  the  Estate  of  ,  ^^^^^^  ^^  Distribution  of  Bste^- 
Robert  McNabb,  deceased.      ^ 

"  Arthur  McNabb,  brother  and  sole  heir  of  Robert  McNabb,  ^^B^ 
ceased,  having  on  the  sixth  day  of  August,  a.  d.  1870,  filed  in 
court  his  petition,  setting  forth  among  other  matters  that  the 
counts  have  been  finally  settled ;  that  all  the  debts  of  sud  deceasi^Kd 
and  of  said  estate,  and  the  expenses  and  charges  of  administratio--  n? 
have  been  paid ;  that  a  portion  of  said  estate  remams  to  be  dividi 
among  the  heirs  of  said  deceased,  and  praying  for  an  order  of 
tribution  of  the  residue  of  said  estate  among  the  persons  entitl^=-^- 

'^  And  this  court  having  thereupon,  to  wit :  on  the  day  aforesn^^y 
made  an  order  directing  all  persons  interested  in  said  estate  to  ^K>e 
and  appear  before  this  court  at  the  court  room  thereof,  on  Satord^ajT 
the  tenth  day  of  September,  a.  d.  1870,  at  10  o'clock  a.  m.,  iL^n 
and  there  to  show  cause  why  an  order  of  distribution  should  not  ^Ibe 
made  of  the  residue  of  said  estate  among  the  heirs  of  said  decease  ^9 
according  to  law,  and  directing  a  copy  of  said  order  to  show  caixise 
to  be  published  for  four  successive  weeks  before  said  t«nth  day     o^ 
September,  a.d.  1870,  in  the  "Reese  River  Reveille,"  a 
paper  printed  and  published  in  the  said  county  of  Lander, 
at  said  hour  and  on  said  tenth  day  of  September,  a.  d.  1870,  u] 
satisfactory  proof  of  the  due  publication  in  said  newspaper  of 
order  to  show  cause,  for  four  successive  weeks  before  said  tecB-th 
day  of  September,  A.  d.  1870,  as  directed  by  this  court,  and  up^^ 
proof  that  a  copy  of  said  order  was  served  on  W.  W.  Wixo***» 
the  public  administrator  of  said  county  and  administrator  of  »^b<^^ 
estate,  on  the  eighth  day  of  August,  1870,  in  said  county      ^ 
Lander,  and   the  said  Arthur  McNabb   appearing  by  his  co"*^*^-*^ 
sel,   H.   Mayenbaum,   this  court    proceeded  to  the  hearing 
said  petition ;  and  the  inventory  and  appraisement  of  said  est^^^^^' 
the  final   account  of   said   W.   W.   Wixom,  administrator,     "•^^ 
decree  allowing  and  settling  the  same,  and  the  decree  of  ^^■^^^^ 
publication  of  notice  to  creditors,  together  with  other 
and  record  proofs,  were  offered  and  put  in  evidence ;  and  Di. 
McKenney  was  examined  under  oath  in  open  court,  and  it  a] 
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to  the  satisfaction  of  this  court,  from  said  documentary  and 
otJier  proofs  and  said  examination  of  said  D.  C.  McKenney,  that 
said  W.  W.  Wixom  duly  qualified  as  such  administrator  of  said 
estate  on  the  sixteenth  day  of  March,  A.  D.  1868,  and  thereupon 
entered  upon  the  administration  of  said  estate,  and  has  ever  since 
continaed  to  administer  the  same ;  that  due  and  legal  notice  to 
erectors  was  published,  and  that  a  true  inventory  and  appraise- 
ment of  said  estate  were  duly  made  and  returned  to  this  court ; 
that  more  than  two  years  have  elapsed  since  the  appointment  of 
said  W.  W.  Wixom  as  such  administrator,  and  more  than  ten  months 
liave  expired  since  the  first  publication  of  said  notice  to  creditors ; 
tliatonthe  fourteenth  day  of  June,  a.d.  1870,  said  administrator 
filed  his  final  accounts ;  and  that  after  due  hearing  and  examination 
^e  same  were  finally  settled ;  that  the  said  administrator  has  fully 
^ccoonted  for  all  the  estate  that  has  come  to  his  hands,  and  that 
^e  whole  estate,  so  far  as  has  been  discovered,  has  been  fully 
^ministered,  and  the  residue  thereof,  consisting  of  the  property 
described  in  said  final  account,  is  now  ready  for  distribution ;  that 
^  the  debts  of  the  said  deceased  and  of  said  estate,  and  all  the 
Expenses  of  the  administration  thereof  thus  far  incurred,  and  all 
^^xes  that  have  attached  to  or  accrued  against  the  said  estate  have 
^^^^  paid  and  discharged,  and  said  estate  is  now  in  a  condition  to 
^  closed. 

^!niat  the  residue  of  said  estate  is  the  property  described  in  said 

^i^I  account  after  deducting  the  moneys  disbursed  by  said  adminis- 

^^r  as  set  forth  on  page  8d  of  said  final  account ;  that  the  said 

^^rt  McNabb  died  intestate,  in  the  said  county  of  Lander  on  the 

^^^  day  of  October,  a.  d.  1867,  leaving  a  surviving  brother  and 

•ole  ii^^  Ujg  gj^j^  Arthur  McNabb  ;  that  the  said  Arthur  McNabb 

Entitled  to  the  whole  of  the  residue  of  said  estate. 

**Now  on  this,  the  tenth  day  of  September,  a.d.  1870,  on  motion 

H.  Mayenbaum,  Esq.,  counsel  for  said  Arthur  McNabb,  no  ex- 

r^ptions  or  objections  being  nled  or  made  by  any  person  interested 

7^  the  said  estate,  or  otherwise ;  it  is  hereby  ordered,  adjudged  and 

^  ^^^eed,  that  the  said  residue  of  said  estate,  of  Robert  McNabb, 

^Ceased,  now  remaining  in  the  hands  of  the  said  W.  W.  Wixom, 

^^^  any  other  property  not  now  known  or  discovered,  which  may 
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belong  to  the  siud  estate,  or  in  which  the  siud  estate  may  ha?e  anj 
interest,  be  and  the  same  is  hereby  distributed  as  follows,  to  vit 
the  whole  of  the  sdd  residue  of  said  estate  to  be  given  and  deEi 
ered  by  said  W.  W.  Wixom  to  said  Arthur  McNabb.  And  it  i 
further  ordered :  that  the  said  W.  W.  Wixom,  administrator,  upo 
payment  and  delivery  of  the  siud  residue  as  hereinbefore  ordered 
and  upon  filing  due  and  proper  vouchers  and  receipts  therefixr  i 
this  court,  be  fully  and  finally  discharged  from  his  trust  as  sac 
administrator,  and  that  his  sureties  shall  thereupon  uid  thencefor 
be  discharged  from  all  liability  for  his  future  acts. 

John  H.  Boalt,  District  Judge.*' 

jET.  Mayenbaum^  for  Appellant. 

I.  The  answer  does  not  deny  a  single  material  allegation  in  t 
complaint,  or  set  up  new  matter.  Such  an  answer  should 
stricken  out,  and  the  plaintiff  have  judgment  upon  the  fects  stat 
in  his  complaint.  Practice  Act,  Sec.  50 ;  Curtus  y.  Biduart 
9  Cal.  33 ;  Gay  v.  Wirvter,  34  Cal.  153  ;  Peoph  v.  McCumh 
18  N.  Y.  315  ;  HUl  v.  Sherwood,  33  Cal.  478. 

n.  The  complaint  sets  out  the  final  account  filed  by  Wixom 
such  administrator,  and  the  decree  of  distribution.  The  denial  t] 
he  has  in  his  hands  any  money  amounts  to  nothing,  for  the  fa 
showing  that  he  had  the  money  in  his  hands  are  not  denied.  ^ 
sides,  it  may  be  true  that  the  administrator  has  not  the  money  iia 
hands,  and  still  be  responsible  for  it.  If  there  be  any  claims 
paid,  why  are  they  not  set  out  in  the  answer  ?  The  allegation^ 
the  complaint  taken  as  true,  because  not  denied,  necessarily  n^ 
the  administrator  liable. 

The  next  denial  to  the  answer  is :  '^  Defendants  deny  that 
said  W.  W.  Wixom  ever  converted  to  his  own  use  any  monej 
property  belonging  to  said  estate,  with  the  intent  to  defraud 
said  plaintiff  thereof,  or  with  any  intent  or  at  all." 

This  denial  is  as  frivolous  and  immaterial  as  the  other  denials 

in.  The  denial  of  any  conversion  is  frivolous  and  immat^' 
The  complaint  shows  that  plaintiff  often  demanded  of  the  ados- 
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trsktor  to  pay  over  the  residue  of  the  estate,  and  that  he  refused. 

This  constitutes  a  conversion. 

^e  law  requires  accounting  and  settlement  of  the  estate  on  the 
expiration  of  one  year  from  the  time  of  the  appomtment  of  the  ad- 
ministrator.    Section  230  of  our  Probate  Act. 

IV.  Wixom  is  responsible  forVie  full  amount  of  the  deposits,  be- 
cause the  loss  was  incurred  by  his  own  wrong,  and  in  violation  of 
lus  sworn  duty  as  prescribed  by  statute  and  the  express  demands  of 
ihe  phuntiff,  the  heir  at  law.  The  bank  broke  long  after  the  year 
expired,  and  after  the  demands  were  made  on  him  by  the  heir,  and 
tberewas,  therefore,  no  necessity  or  excuse  to  keep  the  money  in 
back,  for  it  should  have  been  paid  and  the  estate  settied  up  and 
distributed  long  before. 

^  T.  If  from  necessity  the  ifloney  is  placed  in  a  bank  during  the 
^uoe  of  administration,  and  the  bank  fail,  the  executor  is  not  respon- 
^le ;  but  if  the  bank  fail  after  the  necessity  ceases  the  executor  is 
'^sponsible.  Baccm  v.  CfarA,  8  Mylne  &  Craig,  295  ;  Williams  ' 
^  Executors,  1420-1538 ;  8  Leading  Cases  in  Equity,  446  ;  Eb- 
^  of  MHenovichy  5  Nev.  177  ;  Wagenhlmt  v.  Washburn,  12 
<5*J.  208. 

O-earge  S.  Hupp,  for  Respondents. 

3%e  nuun  question  presented  is,  whether  the  defendant  Wixom, 

^  chargeable  with  such  laches  as  to  render  him  liable,  as  a  matter 

^law,  or  is  to  be  entitied  to  have  that  issue  determined  by  a  jury, 

^^H  the  facts.     The  question  of  negligence  is  one  of  fact,  as  well 

^  of  law,  and  defendant  claims  the  right  to  submit  the  facts  to  a 

''^^^y.     Suppose  he  should  prove  that  the  sale  of  the  vineyard  stock 

^*^  deferred  to  a  time  subsequent  to  the  failure  of  said  bank,  by 

^o  express  direction  of  the  appellant !    Powell  v.  EvanB,  5  Vesey, 

Hy  the  Court,  Garner,  J. : 

Xhis  is  an  action  on  the  official  bond  of  the  defendant  Wixom, 
^  public  administrator ;  the  other  defendants  are  the  sureties  on 
^e  bond.    The  condition  of  the  bond  is  that :  "  Said  Wixom  shall 

12 
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well,  truly  and  faithfully  perform  all  and  singular  the  duties, 
every  nature  whatsoever,  appertaining  to  said  office,  required  o^^ 
him  to  be  done  and  performed  by  the  laws  now  in  force,  or  tiiat:^ 
may  be  enacted  by  the  le^slature  of  the  state  of  Nevada,  su 
quent  to  the  execution  of  this  bond."     The  breaches  assigned  i 
the  complaint  are  that  Wixom  violated  his  trust ;  firsts  in  refiinn 
to  account  for  his  administration,  until  one  year  after  the  time 
quired  by  law ;  and,  second,  in  refusing  to  pay  over  and  deliver  ^ 
the  plaintiff  the  residue  of  the  estate,  as  required  by  the  decree 
distribution  set  forth  in  the  complaint.     The  defendants  filed 
answer,  and  the  plaintiff  moved  the  court  to  strike  out  the  answ^iHBi 
and  for  judgment  according  to  the  prayer  of  the  complaint,    l^^hi 
motion  was  denied,  and  the  plaintiff  declining  to  offer  any  testimoczz:}/, 
judgment  on  the  pleadings  was  rendq^ed  in  favor  of  the  defendax^iktB. 
It  is  contended  for  the  appellant,  that  the  answer  fails  to  deny  ^fcite 
material  allegations  of  the  complaint,  and  that  the  only  question  ix>    be 
determined  is,  whether  the  plaintiff  is  entitled  to  judgment  uf300 
such  admitted  allegations.     In  his  argument  in  favor  of  an  affi'mrm- 
ative  answer  to  this  question,  counsel  assumes  as  matter  of  fie^ 
that  the  complaint  shows  that  Wixom  was  appointed  adnunistr^lor 
of  the  estate  of  Robert  McNabb,  deceased,  on  the  fourteenth  day  rf 
March,  1868,  and  received  letters  on  the  sixteenth  day  of  Ma^^ 
1868 :  that  he  refused  to  file  his  account,  until  he  was  finally  (?ois- 
polled  to  do  so,  on  the  fourteenth  of  June,  1870,  by  compul^oiy 
citation  ;  that  from  March  16th,  1869,  to  October  1st,  1869,     the 
plaintiff  often  demanded  of  him  to  file  his  account ;  that  accorcSing 
to  his  final  account,  rendered  June  14th,  1870,  he  had  in  his  htLM^ 
belonging  to  the  estate,  the  sum  of  $1,965 ;  of  which  sum,  the     two 
principal  items  were  two  certificates  of  deposit  of  money  in  the  M^^ 
National  Bank  of  Nevada,  one  for  $175  currency,  and  the  oth^^^^ 
$1,400  gold  coin ;  and  that  these  certificates  were  by  him  pres^^^tw 
to  said  bank,  and  said  deposit  caused  by  him  to  be  placed  to  i^ 
credit  as  administrator ;  and  that  afterwards,  in  October,  1869  ^  *"* 
bank  failed  and  the  deposits  were  lost. 

As  matter  of  law,  counsel  argues :  "  That  the  statute  req«^^^ 
accounting  and  settlement  of  the  estate  on  the  expiration  of  J^*® 
year  from  the  time  of  the  appointment  of  the  administrator. 
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tion  230,  Probate  Act.    And  upon  the  final  accounting,  the  estate 

mast  be  distributed.      Section  260.      Then  it  was  the  duty  of 

Wixom  to  file  his  final  account  on  the  seventeenth  of  March,  1869. 

He  was  required  bj  statute  and  the  demands  of  the  heir,  to  account, 

settle  and  distribute  the  estate  in  March,  JL869.     The  bank  failed 

seven  months  after  that  time.     Had  he  performed  his  plain  duty, 

the  faads  would  not  have  been  lost."     It  would  seem  then,  that 

the  right  of  the  plaintiff  to  recover,  on  the  pleadings,  the  whole 

amoant  in  dispute,  is  rested  solely  on  the  first  breach  assigned. 

We  quite  agree  that  an  administrator  is  bound  to  the  exercise  of 
care  and  diligence,  such  as  prudent  and  judicious  men  ordinarily 
bestow  upon  their  own  important  affairs ;  that  it  is  his  duty  to  settle 
ttid  distribute  the  estate  with  as  little  delay  as  practicable ;  and 
fluU  whenever  he  does  what  the  law  prohibits,  or  fails  to  exercise 
'^^asooable  care  and  diligence  in  the  endeavor  to  do  what  the  law 
CQjobs,  he  and  his  sureties  are  liable  for  the  damage  consequent 
^poQ  sach  act  or  omission.  So  long,  then,  as  it  continued  to  be 
^  duty  of  Wixom,  as  administrator,  to  retain  this  money  in  his 
^^^i8todj,  he  had  the  right  to  deposit  it  for  safe  keeping  in  a  bank  of 
good  standing  and  credit.  This  is  exactly  what  prudent  and  judic- 
*^*^  men  ordinarily  do  with  such  of  their  own  funds  as  the  exigen- 
^^  of  their  business  require  them  to  keep  on  hand. 

Sat  when  the  administrator  allows  the  money,  so  deposited,  to 

i^iaun  in  the  bank  after  the  time  when,  if  he  had  fulfilled  his  duty, 

^^  iroold  have  been  distributed  and  in  the  hands  of  those  entitled  to 

'^>  an  entirely  different  case  is  presented.    In  such  case,  the  neglect 

^f  his  inty  is  a  breach  of  the  condition  of  the  bond  ;  and  if  the 

^^ney  is  lost  by  reason  of  such  neglect,  the  sum  lost  constitutes 

%e  measure  of  damage.     Upon  this  principle,  it  is  held  that  a 

^©riff,  £uling  to  pay  over  money  collected  on  execution,  until  after 

^e  time  it  was  his  duty  to  pay  it  over,  cannot  devolve  upon  the 

P*>^  entitled  any  loss  which  results  from  the  depreciation  of  the 

^*^iiey  wluch,  when  collected,  was  current  and  of  specie  value. 

^^oOaee  v.  Graham^  13  Rich.  (Law)  322.     So,  an  action  lies 

^^S^^^  an  attorney,  for  not  obtaining  judgment  as  soon  as  he  ought, 

^poa  ^Q  allegation,  inter  alia,  that  the  defendant  could  and  might, 

^^^8e  he  had  prosecuted  the  action  with  due  diligence  and  difi- 
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patch,  have  obtained  judgment  at  a  certun  term.     2  Chitty 
874. 

But  we  think  it  cannot  be  affirmed,  as  a  proposition  of  law  i 
essarily  resulting  from  the  untraversed  allegations  of  this  complf 
that  it  was  the  duty  of  Wixom  to  file  his  final  account  oil  the 
enteenth  of  March,  1869,  and  to  have  completed  the  distribn 
of  the  estate  prior  to  the  failure  of  the  bank,  in  October,  li 
Probate  Act,  Sees.  249,  250. 

Possibly,  notwithstanding  the  lapse  of  a  year  since  his  app< 
ment,  and  the  sufficiency  of  the  funds  in  his  hands  for  the  payo 
of  debts,  the  estate  was  not  in  a  proper  condition  to  be  clo 
For  instance,  the  title  to  the  assets  may  have  been  involved  in 
gation.  But,  by  no  admitted  allegation  of  the  complaint  is  il 
rectly  averred  that  Wixom  had  in  his  hands  funds  sufficient  for 
payment  of  all  debts  on  the  seventeenth  of  March,  1869,  or 
he  had  such  funds  in  time  to  enable  him  to  procure  and  coc 
with  a  decree  of  distribution  before  the  failure  of  the  bank, 
averment  that  he  filed  an  inventory  showing  that  the  money  c 
into  his  hands,  is  by  no  means  equivalent  to  an  averment  thai 
then  had  the  money.  The  inventory  is  not  conclusive,  either 
or  against  the  defendants,  but  is  open  to  denial  or  explanftt 
Hoover  v.  Miller,  6  Jones'  Law,  (N.  C.)  80 ;  Cameron  v.  Carney 
15  Wis.  1 ;  Wilhughby  v.  McUluer,  2  Wend.  608.  The  de( 
of  settlement  does  not  even  purport  to  decide  what  period  in 
vened  between  the  receipt  of  the  money  by  Wixom  and  the  feii 
of  the  bank ;  and  it  does  not  appear  that,  in  the  proceedingB 
distribution,  the  time  of  the  receipt  of  the  money  was  in  is 
King  v.  Chaae^  15  N.  H.  9. 

The  uncontroverted  allegations  are,  therefore,  insufficient  to ' 
rant  a  judgment  on  the  pleadings  for  the  amount  deposited  in 
bank,  so  far  as  the  recovery  depends  upon  the  first  breach  assig 
Letters  v.  Cadyj  10  Cal.  533 ;  Oreen  v.  Palmer ,  15  Cal. ;  Bh 
V.  Manrij  22  Cal.  132 ;  Racouillat  v.  Rene,  82  Cal.  455 ;  il 
den,  etc.  v.  Whedon,  31  Conn.  118 ;  Ralston  v.  Strong,  1  C 
(Vt.)  298.  The  facts  alleged,  so  far  as  they  are  not  denied 
at  most  hxit  prima  facie  evidence'  that  Wixom  failed  to  perfon 
duty,  and  that  in  consequence  the  loss  occurred. 
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We  have  no  doubt,  however,  that  for  the  second  breach  assigned, 

the  plaintiff  was  entitled  to  a  judgment  against  all  the  defendants 

f(ff  the  whole  amount  ordered  to  be  distributed,  (whatever  that 

maj  be)  if  the  sureties  are  bound  by  the  operation  and  effect 

of  the  decree  of  distribution,  or  for  the  amount  admitted  by  the 

ttifiwer  to  have  been  in  the  hands  of  the  administrator  subject  to 

distribation,  if  the  sureties  are  not  so  bound.     We  are  speaking, 

of  coarse,  of  the  judgment  to  which  the  plaintiff  was  entitled  on 

the  pleadings,  not  of  that  to  which  he  may  entitle  himself  by  the 

proob. 

^e  decrees  of  settlement  and  distribution  are  binding  upon 

Wizom.    Whether,  as  against  the  sureties,  they  are  conclusive,  or 

^^^  prima  facte  evidence  of  anything  more  than  the  fact  of  their 

vendition,  is  a  question  which  has  not  been  argued,  and  which  for 

that  reason  and  because  of  its  importance  we  do  not  now  decide. 

besides,  on  the  decision  of  this  may  possibly  depend  the  materiality 

rf  other  questions,  namely :   Does  the  decree  confirming  the  final 

^ccoant  adjudicate  that  Wixom  was,  or  that  he  was  not,  guilty  of  a 

devaatavit  to  the  amount  of  the  sums  deposited  ?     Or,  does  it  fail 

fa>  decide  the  point  ?     And  is  the  hearing  of  a  petition  praying  for 

in  order  of  distribution  the  proper  time  and  place  to  determine 

whether  anything  which  ought  to  be  accounted  for  by  the  adminis- 

^ntor  has  been  omitted,  especially  where  an  account  has  been  set- 

M  QDce  the  alleged  devastavit  occurred  ? 

The  condition  of  the  bond  in  suit,  it  will  be  observed,  differs 

from  that  in  use  in  most,  if  not  all,  of  the  states  where  it  is  held 

^  the  sureties  of  an  administrator  are  bound  by  such  decrees 

wondered  in  the  probate  court.   These  decisions  seem  to  turn  mamly 

^  the  terms  and  construction  of  the  condition  of  the  bond.     See 

•'^^p«comi  V.  Postellj  38  Miss.   (9  George)  476;    Ordinary  v. 

<Wy,  2  Hill,  (S.  C.)  313 ;  Tract/  v.  Ghodmn,  5  Allen,  (Mass.) 

*W;  Dane  v.  Gilmore^  51  Maine,  544;  State  y.  Jennings^  14 

OMo  St.  75 ;  Irwin  v.  BackuSj  25  Cal.  222 ;  Pico  v.  Webster, 

14  Cal.  202 ;  2  American  Leading  Cases,  440  et  seq.     The  same 

^J  be  said  of  the  cases  which  hold  that  in  an  action  on  the  bond, 

^  court  will  not  go  into  the  accounts  of  the  administrator,  nor  give 

^^itiages  for  the  non-payment  or  non-delivery  of  a  distributive  share, 
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until  a  decree  in  probate  has  ascertained  and  adjudged  the 
amount  of  the  shares,  and  ordered  its  payment  or  delivery  to  tht 
proper  persons.     Archbishop ^  etc.^  v.  Tappen^  8  B.  &  C.  151 
Ordinary  v.  Mortimer j  4  Kch.  (Law)  271 ;   Chairman  v.  Moan 
2  Murphy,  22 ;  Qhairman  v.  EickSy  1  Murphy,  487 ;  Blakema^^^ 
V.  Sherwood^  32  Conn.  328 ;  Moore  v.  Holmes^  32  Conn.  56( 
Hurlhurt  v.  Wheeler,  40  N.  H.  73 ;   Wiley  y.  Johnsejfj  6  Ri< 
(Law)  358  ;    Ordinary  v.  Sunt,  1  McM.  (S.  C.)  882 ;  Janet 
Irvine,  23  Miss.  361 ;  Burrus  v.  ThomaSy  18  Smedes  k  M.  4( 

On  the  other  hand,  strong  arguments  from  conyenience  and 
purview  of  our  probate  act  commend  the  adoption  of  the  rule 
vailing  in  those  states  in  which  the  decrees  bind  the  sureties 
with  the  principal.     The  answer  does  not,  by  failing  to  deny 
demand  and  refusal,  admit  the  conversion  alleged.     OoUam^         v. 
Sharpstein,  14  Wis.   232;    EiU  v.    OoveU,  1  Comstock, 
The  judgment  is  reversed  and  the  cause  remanded. 


ADAM  GERHAUSER,  Rbspondbnt,  v.  NORTH  BRITXSH 
AND  MERCANTILE  INSURANCE  COMPANY,  Ap^:^^^ 

LANT. 

Insufficiency  ok  Evidknce  to  be  Specified — Prssumptxoks  in  favor  o^"  , 

8P0XDKXT*s  Testimony.    Upon  an  appeal  on  the  ground  that  the  judgnK?"^^   " 
not  justified  by  the  evidence,  the  Supreme  Court  will  confine  itself  to  th^ 
ticulars  specified  in  the  statement;  and  in  case  of  material  conflict,!'^ 
assume  the  facts  as  testified  to  on  the  part  of  respondent. 

Insurance — Misstatement  of  Fact  Known  to  Insurer.    Where  the   own.^^' 

a  brick  house,  which  he  had  kept  insured,  found  it  necessary  on  aocotB"     , 

the  settling  of  one  of  the  walla  to  replace  it  temporarily  with  wood,  whicl* 

insurance  agent  knew ;  and  upon  taking  out  a  new  policy  the  owner  stat^^^^ 

the  agent  that  the  building  was  in  good  repair,  but  in  the  same  convo*^        , 

mentioned  the  fact  of  the  wooden  portion  still  remaining :  Hdd^  no    ^ 

misrepresentation  as  would  vitiate  the  policy. 

^       fdU 
Depreciation  of  Property  Insured.     Where  furniture  was  insured  at  it^   ,^«me 

value  with  the  knowledge  of  the  insurer,  and  was  kept  insured  for  the    ^     -ndi- 

amount  for  a  number  of  years,  while  by  ordinary  wear  and  tear  and  the  <^^-^    , 

tion  of  the  building  where  it  was,  and  which  was  known  to  the  insurer,  5-  ^^^     . 

predated  in  value :  Rtld^  that  the  mere  fact  that  such  furniture  was  ^^^ 
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less  than  the  amoimt  for  which  it  was  insured  the  last  time  did  not  vitiate  th 
policy. 

upnoN  or  BviLOiMO  im  Polict  hot  a  Warranty.  Where  a  policy  ol 
asormnoe  described  the  building  insured  as  a  **  brick  building,"  and  it  appeared 
hmt  on  account  of  the  settling  of  one  of  the  walls  it  was  found  necessary  to  put 
n  temporarily  a  wooden  substitution,  which  the  insurer  knew :  Meldy  that 
iie  description  in  the  policy  was  not  a  warranty  that  the  building  was  entirely 
>f  brick. 

rmucnoK  or  Policy — ^Doubts  im  Favor  or  Assured.  If  on  the  face  of  a 
^licy  of  insurance  there  is,  in  the  language  used  or  its  effect,  any  room  for 
soniitniction  or  doubt,  the  benefit  of  the  doubt  must  be  given  to  the  assured. 

iFSKTATiON  or  Lamguagk  or  Policies.  In  the  construction  of  policies  of 
insarance,  such  meaning  should  be  given  to  the  language  used  as  plain  men 
isoaDy  attach  to  it. 

B8CEIFTI0N  UsxD  BY  Ihsurance  Agint.  Where  on  account  of  the  settling 
>f  one  of  the  walls  of  a  brick  building,  it  was  found  necessary  to  replace  a 
;x>rtion  of  it  temporarily  with  wood ;  and  while  in  that  condition  it  was  insured, 
irith  full  knowledge  of  its  condition,  as  a  "  brick  building  *':  Held^  that  not- 
■rithstanding  the  wooden  portion  the  building  was  not  incorrectly  called  a  brick 
t>uilding ;  but  whether  it  was  or  not,  the  insurer  could  not  take  advantage  of  a 
siisdescription  knowingly  used  by  its  own  agent,  who  drew  the  policy. 

r  False  Statement  Works  FoRrsiTunE  or  Policy.    In  order  to  work  a 

brfeiture  under  a  clause  in  a  policy  of  insurance,  which  declares  a  forfeiture  in 

tse  of  fraud  in  the  claim  made  for  a  loss  or  false  declaring  or  affirming  in 

ipport  thereof,  the  false  statement  must  be  wilfully  made  with  respect  to  a 

aterial  matter,  and  with  the  purpose  of  deceiving  the  insurer. 

TiMATE  or  Loss  NOT  Ck>NCLU8ivE  Pfioor  or  Fraud.    There  is  no  rule  in 
urance  cases  that  a  verdict  for  plaintiff,  finding  the  value  of  the  property 
'.  at  only  one-half  or  one-third  the  valuation  given  in  the  statement  of  loss, 
be  set  aside  as  of  itself  evidencing  fraud  in  such  statement. 

N  or  Improper    Testimony    must  be  ArriRMATivELY  Shown.      Where 
«  objected  on  appeal  that  a  witness  had  been  allowed  to  answer  an  im- 

n>  question,  but  the  record  failed  to  show  what  the  answer  was :  Held^ 

he  presumption  was  that  the  answer  was  harmless. 

ON  FoRMEa  Trial  or  Absent  Witness  not  Admissible.    The  rule 
\e  testimony  of  a  deceased  witness  given  on  a  former  trial  of  the  same 
nay  be  proved  by  secondary  evidence  and  so  be  admitted,  does  not  apply 
:ase  of  an  absent  witness. 

-What  Facts  Must  bk  Disclosed.     Where  the  jury  in  an  insurance 

3  instructed  that  the  mere  failure  of  the  insured  to  disclose  material 

own  to  the  insurer  or  unknown  to  the  insured  would  not  prevent  a 

,  and  such  instruction  was  pertinent  to  the  testimony :  Held^  no  error. 

Removing  Question  or  Fact  From  Jury  Properly  RErusEa 
e  court  in  an  insurance  case  refused  to  instruct  the  jury  that  if 
died  to  deliver  to  defendant  an  account  of  the  destruction  of  the 
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property  insured  as  required  by  the  policy,  they  should  find  for  defndai 
Eddy  properly  refused ;  for  the  reason  that  it  took  from  the  jury  the  qii 
tion  whether  defendant  had  not,  as  plaintiff  clauned,  waived  such  statemc 

HiSREPREBEMTATioN  BY  INSURED — Qdkstiom  OF  Fact.    The  qucstion  whether 
representations  made  by  an  insured  person  are  materially  untrue,  or  untrue 
some  particular  material  to  the  risk,  is  a  question  of  fact  for  the  jury. 

Considerations  Pertinent  to  Question  of  Misrepresentation.  Where  in 
insurance  case  the  effect  of  an  instruction,  asked  by  defendant  in  reference 
alleged  false  representations  by  the  insured,  would  have  been  to  prevent  i 
jury  from  drawing  a  conclusion  from  the  whole  conversation  whether  or  i 
the  insurer  was  sufficiently  informed  as  to  the  true  condition  of  the  proper 
Hddy  properly  refused. 

iNSTBUcnoNS — Striking    Out    Reiterations.      It   is   no   error   to    modiff 
instruction  by  striking  out  a  portion  of  it,  if  such  portion  be  merely  a  rep 
tion  of  what  is  given  in  another  part  of  the  charge ;  it  being  sufficient  if 
whole  series  of  instructions  when  read  in  connection  correctly  express 
law  as  requested. 

Submitting  Rejected  Portions  of  Instruction  only  Partly  Obliteba* 
Where  an  instruction  was  modified  by  rejecting  a  portion,  and  such  rejee 
was  indicated  by  passing  through  the  rejected  words  the  stroke  of  a  i 
leaving  them  still  legible ;  in  which  state  the  instruction  was  handed  t» 
jury :  Hetd^  that  unless  the  attention  of  the  court  had  been  called  to  the  tf 
and  it  had  refused  to  allow  the  instruction  to  be  re-written,  no  complaiA 
the  jury  having  been  misled  thereby  could  be  entertained. 

Jury  to  Determine  what  Change  in  Building  is  Material  to  Fire  B 
Where  in  an  insurance  case  the  court  refused  to  instruct  that  a  certain  i 
stitution  of  wood  for  a  portion  of  a  brick  wall  was  material,  and  left  it  to 
jury  to  determine  as  a  question  of  fact ;  and  there  was  nothing  in  the  polic 
the  nature  of  a  warranty  as  to  what  condition  of  the  building  or  represents 
thereof  should  be  deemed  material :  Held^  no  error. 

Agreement  as  to  What  Shall  be  Material  Representation.  Parties  "i 
contract  of  insurance  may  decide  for  themselves  what  facts  or  reprcsentatf^ 
shall  be  deemed  material,  either  by  converting  the  representations  im^ 
warranty  or  stipulating  as  to  their  materiality ;  and  when  they  have  so  agr* 
the  agreement  precludes  all  inquiry  upon  the  subject. 

Materiality  of  Representation  Not  to  be  Assumed  Against  Insct 
As  a  warranty  will  not  be  created  or  extended  by  construction  or  implica'C 
so  the  intention  of  the  parties  to  an  insurance  contract  to  conclude  by 
vention  the  question  of  the  materiality  of  a  representation  should  be  cl^ 
manifested  ;  and  in  case  of  doubt,  the  doubt  is  to  be  resolved  in  favor  o"^ 
insured. 

Written      Insurance      Contract      Vitiated    by    Parol — Material    Ma^e 
RESENTATiON — BuRDEN  OF  Proof.     Though  as  an  ordinary  rule,  written, 
tracts  cannot  bo    controlled  by   antecedent   or  cotemporaneous  statc^i 
not  embraced  in  the  writing,  in  the  case  of  a  policy  of  insurance  a  rec?<3 
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may  be  prevented  by  proof  of  verbal  misrepresentations  which,  though 
undesigned,  were  material  to  the  risk ;  but  the  burden  of  proof  is  on  defendant 
t4>  show  the  misrepresentation,  and  that  it  was  material. 

DinrKRKKGE  BITWON  CiVIL  AMD  CRIMINAL  PRACTICE  AS  TO  REFUSING  IN- 
STRUCTIONS. The  rule  in'criminal  cases,  that  when  an  instruction  is  refused  for 
^be  reason  that  it  has  already  been  given,  the  court  should  so  inform  the  jury, 
does  not  apply  in  civil  cases. 

.APPEAL  from  the  District  Court  of  the  First  Judicial  District, 
Storey  County. 

This  cause,  which  was  before  the  Supreme  Court  on  a  previous 
s^ppeal,  (reported  6  Nev.  15)  was  an  action  on  two  policies  of  insur- 
ance, one  in  the  sum  of  $5,000  on  a  brick  building  in  Virginia 
City,  the  other  in  the  sum  of  $7,000  on  the  furniture  and  merchan- 
dise therein  contamed,  all  of  which  were  consumed  by  fire  Novem- 
^r*  14th,  1868.  There  was  a  verdict  and  judgment  in  favor  of 
plaintiff  in  the  sum  of  $9,500,  with  mterest  thereon  from  the  date 
of  the  fire. 

I^laintiff's  instructions  marked  "  D,"  "  C  "  and  "  E,"  mentioned 
^  the  opinion  of  the  court,  were  in  reference  to  what  constituted 
^  "  false  declaring  or  affirming  "  within  the  meaning  of  the  eleventh 
conation  endorsed  upon  the  poUcies. 

Defendant's  instruction  '^  J,"  which  was  refused,  was  as  follows  : 

^^  J.    If  plaintiff  failed  to  deliver  to  defendant  or  its  agents  an 

account  of  his  loss  or  damage  on  account  of  the  destruction  of  the 

building  insured  by  poUcy  No.  665,769,  as  required  by  the  eleventh 

wmdifion  endorsed  on  said  policy,  then  as  to  that  policy  the  jury 

must  find  for  the  defendant." 

The  question  asked  the  plabtiff's  witness  lUtter,  and  defendant's 
Ejections  to  it,  will  be  found  below  in  appellant's  sixth  point. 

^fSUams  ^  BixUr^  for  Appellant. 

I*  Pontiff  told  defendant's  agent  that  the  building  was  in  good 
^er  and  repair,  and  it  was  not  so.     He  knew  that  he  had  been 
^^pcBed  to  pay  a  high  premium  by  reason  of  the  condition  of  the 
'^  wall,  and  that  his  policies  had  been  kept  up  at  a  high  rate  with  ' 
^  ^erstanding  that  the  rate  should  be  reduced  whenever  that 
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wall  was  repaired.  He  knew,  therefore,  the  meaning  of  the  term 
^^  in  good  order  and  repair,"  and  he  knew  that  if  he  had  discloses 
the  truth  the  high  rate  would  have  continued.  His  statemenl 
therefore,  amounted  to  a  misrepresentation. 

n.  Plaintiff  did  not  disclose  tiie  general  dilapidated  condition  • 
the  house,  nor  the  condition  and  state  of  repair  of  the  {amitQ]> 
The  contract  of  insurance  is  one  in  which  underwriters  act  on  til 
representation  of  the  assured,  and  that  representation  ought  cons 
quentiy  to  omit  nothing  which  it  is  material  for  the  underwriters 
know.  Columbia  Insurance  Co.  v.  Laivrence^  2  Peters,  24s 
N.  Y.  Bowery  Fire  Insurance  Co.  v.  N.  Y.  Fire  Insurance  C 
17  Wend.  306 ;  Cumberland  Valley  Mutuxd  Protection  Co. 
Schdl,  29  Penn.  State,  36 ;  Smith  v.  Insurance  Co.y  17  Pe* 
State,  261 ;  3  Wood  and  Mm.  533 ;  1  Story  C.  C,  62  ;  1  All* 
309 ;  6  Cushmg,  48 ;  10  Gushing,  449. 

ni.  The  building  is  described  in  both  policies  as  '^  a  brick  bu.i 
ing" ;  this  amounts  to  a  warranty  that  the  building  was  in  &j(Ti 
brick  building.  Fowler  v.  .^na  Fire  Insurance  Co.,  6  Con^ 
673 ;  Silem  v.  Thornton,  11  Eng.  Com.  Law,  880 ;  Wall  v.  Si 
River  Mutual  Insurance  Co.,  3  Selden,  373.  The  same  rules 
ply  to  the  furniture  as  to  the  building,  because  the  condition  of  ' 
building  always  controls  the  premium  upon  the  property  in. 
Qould  V.  N.  Y.  Muiual  Fire  Insurance  Co.,  47  Marine,  403. 

lY.  Plaintiff  failed  to  make  a  statement  of  his  losses  as  provi< 
in  the  eleventh  subdivision  of  the  conditions  endorsed  on  the  poli 
and  therefore  cannot  recover.     He  stated,  among  other  things,  ^ 
his  house  was  completely  and  expensively  furnished,  and  that 
cash  valuation  of  the  household  furniture  at  the  time  of  the  fire 
$6,000  in  coin.     In  this  there  was  both  fraud  and  falsehood, 
verdict  of  the  jury  found  the  value  of  the  furniture  at  f  3,C3 
These  differences  in  value  from  the  valuation  in  the  statement 
so  great  as  to  render  it  utterly  impossible  that  the  valuation  \xm^ 
statement  could  have  been  the  result  of  a  mere  error  of  judgn^^ 
and  they  manifest  fraud  and  false  swearing.  Levy  v.  Bailie,  1 
ham,  349 ;  Hoffman  v.  Western  Marine  Fire  Insurance  d 
Louisiana  Annual,  206. 
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V.  Plaintiff  made  no  statement  of  loss  sustained  by  destruction 
of  the  building.  The  statement  made  applied  entirely  to  the  house- 
hold furniture  and  merchandise.  That  statement  might  have  been 
a  sufficient  account  of  loss  under  one  policy,  but  it  does  not  follow 
that  a  statement  of  loss  under  the  other  policy  covering  the  building 
should  be  considered  waived.  A  waiver  of  such  a  condition  of  the 
policy  is  not  lightly  to  be  presumed,  but  should  be  based  upon  either 
express  acts  or  declarations  of  the  insurer,  or  upon  such  facts  or 
oircumstances  as  necessarily  lead  to  the  conclusion  that  a  waiver 
"Was  intended.  Macomher  v.  Cambridge  Mutual  Fire  Insurance 
C7o.,  S'Cush.  183 ;  Columbian  Insurance  Co.  v.  Lawrence,  2  Pet. 
CN".  S.)  63  ;  WdUome  v.  People* 8  Equitable  ^c.  Insurance  Co., 
2  Gray,  480. 

"Vl.  The  witness  Ritter  was  asked,  "  What  were  new  cornices  of 
worth  in  the  city  of  Virginia  on  the  fourteenth  day  of  Novem- 
^^©r',  1868"  ?  This  was  objected  to  as  irrelevant,  as  not  asking  the 
'^^ue  of  any  particular  character  of  cornices,  nor  of  any  cornices 
destroyed  by  the  fire.  The  question  before  the  jury  was,  the  actual 
^^ue  of  the  property  destroyed,  and  not  the  value  of  something 
®lse.  The  question  was  therefore  clearly  obnoxious  to  the  objec- 
tions taken. 

Tn.  The  exclusion  of  Mrs.  Reed's  testimony  was  error.  The 
identical  point  is  decided  in  Magill  v.  Kauffman,  4  Sergeant  & 
Rawle,  816. 

Tin.  [The  objections  of  counsel  to  the  various  instructions  alid 
tl&e  grounds  of  their  objections  are  stated  in  the  opinion  of  the 
court.] 

IX.  Touching  questions  arising  upon  the  conditions  of  the  poli- 
cies, the  contract  of  the  parties  should  be  enforced,  and  the  court 
™*  no  power  by  construction  to  add  to  or  take  from  it.  Healy  v. 
^perial  Fire  Insurance  Co.,  5  Nev.  274. 

^^UteheU  ^  Stone,  for  Respondent. 

I-  So  far  as  questions  of  fact  are  concerned,  they  were  submitted 
^  the  jury ;  and  admitting  that  there  was  conflict  of  testimony,  the 
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verdict  would  not  be  disturbed.     Reed  v.  Meedy  4  Nov.  894 ;  Cc 
lyon  V.  Lannan^  4  Nev.  156. 

n.  Defendant  did  not  rely  entirely  upon  the  representations 
plaintiff  concerning  the  conditions  of  the  property.     It  had 
knowledge  of  the  condition  of  the  building  at  the  time  of  issuing 
policies  through  its  agent.     The  house  was  in  good  order  and  re; 
with  the  wooden  rear  wall,  and  plaintiff  did  not  suppress  any 
relating  thereto. 


m.  Plaintiff  made  a  statement  of  his  loss,  and  was  told 
was  all  that  was  required,  that  it  was  all  right.     It  was  sofficii 
unless  there  might  be  a  technical  defect,  in  which  case  it  beci 
the  duty  of  the  insurers  to  have  notified  plaintiff  of  such  def< 
The  objection  to  pay  was  upon  other  grounds,  and  there  was  no 
jection  to  the  suflSciency  of  the  preUminary  proof.     16  Wend.  3 
9  How.  (U.  S.)  390 ;  2  Peters,  (U.  S.)  25 ;  10  Peters,  (U.  S 
507  ;  Angell  on  Fire  and  Life  Insurance,  Sections  240-248, 
and  authorities. 

lY.  As  to  the  objection  to  the  testimony  of  the  witness  Rild^  "^if 
the  record  only  discloses  the  question,  the  objection  and  rulings  of 
the  court.  Every  intendment  is  in  favor  of  the  ruling,  and 
record  showing  the  bare  question  among  the  alleged  errors  of  h 
mthout  giving  the  evidence  of  the  witness  preliminary  to  the  qi 
tion  asked,  showing  its  irrelevancy,  the  point  ought  not  to  be  eiL't^^^ 
tained.  But  the  question  was  proper.  The  question  just  be^^:^'* 
wis  as  to  the  value  of  second-hand  cornices,  but  the  object  of  h>^^^^ 
questions  was  to  bring  before  the  jury  the  value  of  the  article  -m^^^^ 
and  its  value  after  being  used,  so  that  they  might,  from  the  t^»^^*' 
mony  of  other  witnesses  as  to  the  use  of  it  shown,  ascertain  the  t>-»^'  ^^ 
cash  value  of  the  furniture. 

y.  The  testimony  of  Mrs.  Reed  given  on  a  former  trial,  slie 
ing  out  of  the  state,  was  properly  excluded.  The  substance  onl, 
her  testimony  upon  a  particular  subject  was  offered,  and  it  did 
appear  that  it  was  the  whole  of  what  she  testified  on  that  subj 
The  principle  itself  of  admittting  such  testimony  is  exceedingly 
gerous,  and  the  judge  may  exercise  legal  discretion  as  to  the  d 
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of  secondary  eyidence  necessary.     Authorities  cited  by  appellant ; 
1  Greenleaf  on  Ev.,  Sections  163-167. 

^V7.  Instruction  ^^A"  was  not  erroneous.  The  assured  is  not 
bound  to  state  his  opinions,  or  belief  or  conclusions  respecting  the 
communicated,  nor  to  communicate  matters  which  lessen  the 
:,  or  which  are  known  or  ought  to  be  known  to  the  underwriter, 
wUch  are  equally  open  to  both  parties,  or  which  are  general 
topics  of  conversation,  or  are  subjects  of  warranty.  2  Greenleaf 
on  Ev.,  Section  397 ;  Marshall  on  Ins.,  453-473;  Cbreenv.  Merck- 
r'  Ins.  Co.,  10  Pick.  402. 


A^il.  The  construction  of  the  terms  *'  false  declaring  or  affirm- 
in  the  policy  was  correct.     Q-erhauser  v.  North  British  and 
-^^rean.  Ins.  Co.j  6  Nev.  15  ;   Angell  on  Ins.,  260 ;    Levy  v. 
J,  7  Bing.  349. 

"Vni.  Instruction  "  J  "  was  properly  denied,  because  it  excluded 
the  jury  the  question  of  waiver  of  statement. 

[.  The  principle  upon  which  policies  are  vitiated  is  that  the 
^^^derwriters  are  deceived.  It  cannot  be  said  defendant  was  de- 
^^ived  if  it  had  knowledge  of  the  condition  of  the  property,  whether 
^^  representations  were  true  or  false. 

By  the  Court,  Oarber,  J. : 

This  is  an  action  on  two  policies  of  insurance,  issued  March, 
1868.  The  plaintiff  recovered  $9,500.  The  defendant  moved 
^^  a  new  trial,  which  was  denied.  The  first  question  presented 
^9  whether  the  evidence  was  sufficient  to  justify  the  verdict.  In 
bedding  this  question  we  are  confined,  of  course,  to  the  particulars 
^P«cified  in  the  statement,  and  m  case  of  material  conflict  we  must 
^06ame  the  facts  to  be  as  testified  to  on  behalf  of  the  plaintiff. 

The  particulars  specified  are  in  substance :  1st,  That  in  pro- 
^^^■ling  the  policies,  the  plaintiff  misrepresented  the  value  of  the 
pJ^rty,  and  concealed  and  misrepresented  the  true  condition  of 
^e  south  and  west  walls  of  the  building,  and  the  value  of  the 
^^^ture  in  matters  material  to  the  risk,  and  unknown  to  de- 
^^^iHlant    2d.  That  the  plaintiff  violated  the  first  subdivision  of 
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the  conditions  indorsed  on  the  policies,  by  failing  to  describe  tnith- 
fullj,  and  by  misstating  the  construction  of  the  building  and  the 
materials  of  which  it  was  composed,  and  particulariy  by  stating 
that  the  building  was  in  good  order  and  repair.     3d.    That  the 
policy  was  issued  on  a  "  brick  building,"  represented  to  be  in 
order  and  repair ;  but  as  part  of  the  walls  was  of  wood,  it  was  nol 
as  represented,  and  was  not  the  property  insured.     4th.  That  n( 
statement  of  his  loss  by  destruction  of  the  building  was  made  bj 
plaintiff,  as  required  by  the  eleventh  subdivision  of  said  conditio] 
and  that  he  was  guilty  of  fraud  and  false  declaring  in  making  h^  _is 
statement  of  loss  by  destruction  of  the  furniture.     5ih.  That 
jury  overestimated  the  value  of  the  property  burned. 

The  testimony  as  set  forth  in  the  statement  shows  that  in  18& 
and  ever  since,  one   Harvey  was  the   agent  of  the  defendarr=z»Lt, 
clothed  with  and  exercising  full  power  and  authority  to  mana^, 
and  transact  all  its  business.     He  resided  in  Virginia  City,  wh< 
the  property  insured  was  situated,  until  August,  1864,  since  wfaK^^^h 
time  defendant  had  no  agent  there  imtil  June,  1868,  except  tl::^.cit 
during  a  portion  of  the  year  1866,  it  had  a  correspondent  in  tfcmat 
place,  and  that  Harvey  was  there  on  a  visit  and  saw  the  insuK^'^d 
premises  in  March,  1865.     In  1864,  plmtiff  first  insured  isr^tHk 
defendant  the  house  and  furniture  in  question.     This  insuraKmoe 
was  made  after  a  personal  inspection  and  survey  by  Bhurv" 
Since  then,  from  year  to  year,  defendant  has  issued  other  polii 
insuring  this  property  on  the  application  of  the  plfuntiff,  at     "fclie 
office  of  defendant  in  San  Francisco,  the  last  being  those  in  ^«^^ 
issued  March,  1868.     In  May,  1865,  in  consequence  of  exc^*^^ 
tions  made  by  the  Savage  Mining  Company,  the  groimd  under    'tJa^ 
building  began  to  settle,  and  settled  to  such  extent  as  to  neci^^^^" 
tate  the  taking  down  a  portion  of  the  rear  wall.     The  plw^**^ 
concluded  to  put  up  a  temporary  wooden  wall,  and  May 
1865,  wrote  a  letter  informing  defendant  that  the  foundation 
settling  and  the  walls  weakened  and  crumbling,  and  that  it 
necessary  to  put  in  a  temporary  wooden  wall.     To  the  erectio'*:*- 
this  wooden  wall,  to  remain  only  until  the  building  could  ba        ^^ 
paired,  the  defendant  consented,  requesting  to  be  informed   1:^-^^ 
long  it  would  take  to  complete  the  repairs,  and  stating  that^         ^ 
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additional  premiam  would  be  charged  if  it  took  more  than  fifteen 
days.   May  19th  the  plaintiff  replied  to  this,  that  he  had  completed 
4e  remoyal  of  the  portion  of  the  wall  which  he  intended  to  remove, 
and  was  then  erecting  in  its  place  a  wooden  wall ;  that  he  could 
Dot  say  when  the  brick  wall  would  be  restored,  as  the  foundation 
«ad  been  settling,  and  he  preferred  to  let  the  wooden  wall  remidn 
until  the  foundation  became  firm  and  secure,  and  to  pay  the  addi- 
tional risk  required  to  allow  the  policies  to  cover  the  building  in  its 
changed  condition.     To  this  defendant  agreed,  and  plaintiff  con- 
fined to  pay  the  additional  risk  until  March,  1866,  when  the 
poKcies  were  renewed,  the  premium  being  fixed  at  2i  per  cent., 
^^    he  reduced  to  the  rate  of  li,  the  same  charged  on  the  first 
policies  issued,  when  the  rear  wall  should  be  rebuilt  of  brick.     In 
-■^arch,  1867,  the  policies  were  again  renewed,  without  question  as 
to   the  condition  of  the  wall  or  building,  at  a  premium  of  2  per 
^®at.     In  the  summer  of  1867  a  portion  of  the  south  wall  fell  in, 
^xid  y^f2a  replaced  with  wooden  studding  and  boards.    Up  to  March, 
-*-  868,  the  settling  had  continued,  and  the  building  had  become  con- 
siderably racked,  and  the  furniture  had,  of  course,  depreciated  in 
^^ue  by  time  and  use.     What  occurred  when  the  policies  sued  on 
^•■^re  issued  is  matter  of  dispute.     Harvey  testifies  that  he  then 
^^^^  notUng  about  the  condition  of  the  building,  except  what  the 
plaintiff  tiien  told  him,  and  what  he  had  learned  from  the  corres- 
I^Xidence,  and  a  diagram  received  from  plaintiff  in  Marcli,  1865, 
^^o^HDg  tiie  alterations  in  the  rear  wall ;  that  plaintiff  sai^  nothing 
^t)out  the  change  in  the  south  wall ;  that  when  plaintiff  applied  to 
5^***i  for  tiiis  last  renewal,  he,  Harvey,  said :  "  You  have  been  pay- 
^^g  a  high  rate.     Have  you  put  your  building  in  proper  repair  ?  '* 
"■*^^^t  plaintiff  answered  tiiat  he  had,  and  Harvey  then  told  him  that 
^^  ^ould  reduce  the  rate  to  li  per  cent. ;  that  nothing  was  said 
^*>oiit  the  condition  or  value  of  the  furniture ;  that  "  according  to 
^lie  customs  of  the  insurance  business,  all  houses  having  part  of  the 
^^alls  wood,  are  classed  as  wooden  buildings,  and  not  insured,  if  at 
^U,  under  2  per  cent." ;   that  he  did  not  reduce  the  rate  on 
Account  of  competition,  and  did  not  tell  plaintiff  so.     The  plaintiff 
^"^stified  that  he  told  Harvey  of  the  change  in  the  south  wall,  and 
tlxat  he  told  him  the  bmlding  was  in  good  repair,  and  so  considered 
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it  with  the  wooden  substitutions ;  that  Harvey  gave  as  a  reas 
for  lowering  the  rates,  the  competition  then  existing,  and  tl 
Hftrvej  made  out  the  policies  and  sent  them  to  him  from  S 
Francisco. 

The  first  subdivision  of  the  conditions  reads:  ^' Every  pers 
desirous  of  effecting  an  insurance  must  state  his  name,  place 
abode,  and  occupation ;  he  must  describe  the  construction  of  t 
buildings  to  be  insured,  where  situate  and  in  whose  occupation, 
what  materials  the  same  are  respectively  composed,  and  whetl 
occupied  as  private  dwelling  houses  or  otherwise ;  also  the  natc 
of  the  goods  or  other  property  on  which  such  insurance  is  propose 
and  the  construction  of  the  buildings  containing  such  property,  8 
whether  there  be  any  apparatus  in  or  by  which  heat  is  produG 
other  than  grates  in  common  fire-places,  in  any  of  the  said  buildi: 
or  connected  therewith.  Any  misstatement  in  the  above  particul 
will  vitiate  this  policy ^  Harvey  also  testified  that  if  plaLx 
had  applied  to  any  one  else  in  the  office,  a  written  statement  uo< 
this  subdivision  would  have  been  required  of  him ;  but  that  wl 
the  application  was  made  to  him,  it  was  his  habit  to  dispense  li 
such  writing. 

It  cannot  be  denied  that  persuasive  arguments  can  be  and  ^ 
adduced  to  prove  that  the  version  of  Harvey  is  the  more  probabl 
but  much  can  be  said  in  favor  of  the  conclusion  reached  by  ^ 
jury,  and  approved  by  the  able  and  experienced  judge  before  wh< 
the  case^was  tried.  Giving  credence  to  the  version  of  the  plaint 
it  shows  that  he  was  guilty  of  no  misstatement  whatever,  tt 
true,  he  stated  that  he  had  put  the  building  into  good  reps 
but  he  also  informed  the  agent,  in  the  same  conversation,  thafc 
portion  of  the  south  wall  had  been  removed  and  replaced  by  wood 
studding,  &c.  Both  Harvey  and  the  plaintiff  were  well  aware 
the  condition  of  the  rear  wall,  and  that  the  foundation  had  be 
settling.  The  plaintiff  may  have  been  mistaken  in  thinldng  ^ 
the  building  was  in  good  repair,  or  he  may  have  answered 
question  without  duly  weighing  the  import  of  the  language  o^ 
but  coupled  with  the  distinct  statement  as  to  the  condition  of 
south  wall,  and  construed  in  the  light  of  the  previous  corresp^ 
ence,  it  is  not  easy  to  see  how  Harvey  could  have  been  misled 
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ttie  answer.  If,  as  counsel  argue,  it  is  a  solecism  to  say  that  a 
boilding  with  its  south  and  rear  walls  in  the  condition  described 
is  in  good  repair,  then,  taking  the  whole  conversation  and  constru- 
ing it  in  connection  with  the  previous  communications,  it  did  not 
unonnt  to  a  representation  of  good  repair.  No  more  than  an 
assertion  that  one  Is  a  thief,  because  he  stole  a  tree,  amounts  to  an 
imputation  of  larceny. 

In  support  of  the  specification  that  the  plaintiff  was  guilty  of 
conceatment,  it  is  urged  that  he  failed  to  state  the  fact  that,  owing 
to  the  condition  of  the  furniture,  it  was  worth  less  than  the  sum  for 
which  it  was  insured,  the  fact  of  the  unrepaired  condition  of  the 
'"^  wall,  and  the  "  generally  racked,  cracked  and  unsafe  condition 
rf  the  building."  But  the  jury  may  well  have  found  that  there 
^^  no  concealment.  Harvey  had  seen  the  furniture,  and  must 
■**▼«  known  that  it  had  deteriorated  in  value  by  four  years'  wear 
'^d  tear :  and  when  he  was  told  of  the  condition  of  the  south  wall, 
^  must  have  inferred  that  the  settling  had  continued,  and  that  the 
1^^  wall  had  never  been  rebuilt  of  brick.  If  he  desired  further 
formation  on  these  points,  it  became  his  duty  to  ask  for  it,  when 
^  fidrly  put  upon  his  guard.  As  to  the  value  of  the  furniture, 
*here  is  a  plain  conflict  of  testimony. 

It  is  argued  that  the  description  in  the  policies  amounts  to  a 

^•^ranty ;  that  they  describe  tiiis  as  a  "brick  building ";  that  the 

y^ttmtj  was  broken,  as  the  walls  were  partly  of  wood.     We  may, 

^  Considering  this  point,  leave  out  of  view  the  evidence  of  custom 

^  'isage  relied  upon  by  appellant.     The  only  testimony  tending  to 

^^lish  the  custom  was  the  general  remark  of  Harvey,  above 

^''oted.     There  is  nothing  \o  show  that  such  custom  was  so  general 

?^  Uniform,  or  of  such  notoriety  or  acceptance,  that  the  plaintiff  can 

^  presumed  to  have  known  of,  or  to  have  contracted  with  refer- 

J^  to,  its  existence.     See  also  Treadway  v.  Sharon,  ante.     We 

Tt^  the  description  was  inserted,  not  by  way  of  warranty,  but  to 

^^Utify  the  premises.     If,  on  the  face  of  the  writing,  there  is  room 

^  Construction  or  doubt,  the  benefit  of  the  doubt  must  be  given  to 

^^  assured.     It  has  been  well  said,  that  such  clauses  in  a  policy 

/^*^d  be  so  framed  that  he  who  runs  can  read  ;  that  as  such  con- 

"^^te  are  often  entered  into  with  men  in  humble  conditions  of  li&, 


to 
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who  can  but  ill  understand  them,  it  is  clear  that  they  ought  n 
be  so  framed  as  to  perplex  courts  and  lawyers,  and  so  th 
prudent  man  can  enter  into  one  without  an  attorney  at  his  elb 
tell  him  what  the  true  construction  of  the  document  is.  An< 
warranty,  it  has  not  been  proven  untrue.  In  common  pari 
this  was  a  '^ brick  building";  and  we  must  ^y^  to  the  lanj 
that  meaning  which  plain  and  unlettered  men  usually  attach 
But  the  verdict  can  be  supported  on  another  principle. 
Smith's  Leading  Cases,  pp.  789-791,  it  is  said-:  "The  1 
opinion  would  seem  to  be,  that  whenever  the  error  of  whic 
insurers  seek  to  take  advantage  is  occasioned  by  them  or  by 
for  whom  they  are  responsible,  they  will  be  equitably  estopped 
setting  it  up  as  a  defense,  whether  it  occur  in  a  representatioi 
warranty."  If,  then,  plaintiff  told  Harvey  of  the  wooden  stu 
in  the  south  wall,  and  if  that  amounted  to  telling  him  it 
wooden  building,  Harvey  should  have  so  described  it  in  the  p 
The  company  was  responsible  for  his  omissions,  and  cannot 
liability  by  reason  of  any  discrepancy  between  the  facts  as  dis< 
to  him,  and  his  presentation  of  them  in  the  papers.  It  c 
saddle  the  blunder  of  its  own  agents  on  plaintiff,  and  thus  tal 
vantage  of  its  own  wrong.  May  v.  Buckeye^  ^c,  25  Wis. 
4  R.  I.  141 ;  3  Keyes,  91 ;  50  Penn.  331 ;  40  N.  H.  333- 
29  Conn.  10  ;  50  111.  111.  This  harmonizes  with  the  genera 
that  "  when  a  purchaser  is  acquainted  with  the  real  nature  of 
which  he  purchases,  he  cannot  rely  on  a  failure  to  accord  wil 
representation  or  description  given  of  it  by  the  vendor,  as  a  b 
either  of  a  warranty  or  of  the  substance  of  the  contract." 

The  eleventh  subdivision  of  the  conditions,  after  providing 
plaintiff  should  make  proof  of  his  loss,  declares  a  forfeiture  in 
of  fraud  in  the  claim  made  for  such  loss,  or  false  declaring  or  a 
ing  in  support  thereof.  In  due  time,  plaintiff  made  a  statem< 
his  losses.  In  it  he  valued  the  furniture  "  at  about  $6,000 
having  cost  said  sum  within  the  space  of  four  years  anterior  i 
date  of  the  hereinafter  described  fire."  This  statement  also  al 
that  he  was  the  holder  of  the  policy  on  the  building,  as  well 
that  on  the  furniture.  A  few  days  after  the  fire,  plaintiff  wasi 
office  of  defendant  in  Yir^nia  City.     The  agent  of  defendan 


8T1.]         SUPREME   COURT  OF  NEVADA.  187 


GflrbaoMr  v.  North  British  and  Mercantile  losarancp  Company. 

gested  to  plaintiff  that  a  Btatcment  of  his  losses  be  made,  and  ac- 
cordingly he  made  the  statement  referred  to.  The  agent  then  told 
him  it  was  all  that  was  required,  and  was  all  right. 

In  order  to  work  a  forfeiture  under  this  subdivision,  the  false 
statement  must  be  wilfully  made  with  respect  to  a  material  matter, 
and  with  the  purpose  to  deceive  the  insurer.     Marion  v.  Grreat 
RepvbUcy  ^c.y  35  Mo.  148.    Applying  this  rule  of  law  to  the  testi- 
mony, I  cannot  say  that  the  jury  came  to  an  erroneous  conclusion  on 
iluB  point.     The  statement  was  evidently  intended  to  embrace  both 
policies ;  and  if  it  was  technically  defective  in  this  regard,  fair 
dealing  required  the  defendant  to  point  out  the  defect.     On  the 
contnuy,  there  is  evidence  that  the  agents  of  defendant  expressly 
^ved  any  further  statement,  and  induced  the  plaintiff  to  rely  upon 
^  famished.     The  law  is  well  settled  in  this  respect,  and  settled 
ni  accordance  with  the  plainest  dictates  of  reason  and  conscience. 
14  Md.  296 ;  2  Ohio  St.  476  ;  82  N.  Y.  441 ;  20  Grattan,  312. 
Some  of  the  authorities  seem  to  hold  that  where  the  verdict  finds 
ft©  value  of  the  property  to  be  only  one-third  or  one-half  the  valua- 
^  in  the  statement  of  loss,  the  verdict  should  be  set  aside  as  itself 
•fencing  fraud,  etc.,  in  the  statement.     Here  the  verdict  fixes 
fte  value  of  the  furniture  at  $3,000,  but  the  statement  gives  it  as 
WjOOO.    But  this  cannot  be  law.    The  verdict  is  compounded  of 
^  varying  estimates  of  twelve  men,  made  on  conflicting  statements 
^^tnesses ;  it  is  often  the  result  of  a  mere  compromise  of  opinions  ; 
rt  win  stand,  though  based  upon  evidence  evenly  balanced  by  evi- 
dence corroborating  the  statement.    To  hold  it  conclusive,  not  only 
^  an  overestimate  but  of  a  fraudulent  overestimate,  is  altogether 
^  arbitrary  and  harsh  a  rule,  especially  where  the  same  finding, 
^  We,  negatives  the  existence  of  actual  fraud,  and  the  valuation 
^  the  statement  is  net  positive,  but  is  in  terms  the  expression  of  an 
^^Jijiion  deduced  from  given  facts.     Of  course,  there  may  bo  cases 
^^^the  overvaluation  is  so  glaring  that  the  disproportion  will 
^'^wmt  to  proof  of  fraud  ;  but  it  is  every  day's  experience  that  hon- 
^  nwn  will  honestly  differ  as  to  tiie  value  of  such  property  as  that 
^^  in  question,  to  a  greater  extent  than  this  verdict  differs  from 
^  statement. 
^  renuuiuDg  assignments  are  of  errors  in  law.    The  court  al- 
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lowed  the  witness  Ritter  to  answer  a  question  objected  to  by  tbe  d 
fendant.     But  the  statement  fails  to  disclose  what  the  answer  w 
So  far  as  the  record  mforms  us  it  may  have  been  harmless.    '^ 
is  not  sufficient  to  show  that  an  improper  question  was  asked  a  wi 
ness,  unless  it  also  appear  that  the  answer  thereto  disclosed  impro] 
and  illegal  testimony,  and  to  the  prejudice  of  the  party  objecting. 
May»  V.  Leaver y  1  Clarke,  (Iowa)  222 ;  8  Iowa,  160  ;  Joh 
V.  JenningBy  10  Grattan,  1. 

It  appeared  on  the  trial  that  this  case  was  once  before  tri' 
in  the  same  court,  judgment  rendered,  and  reversed  on  ap; 
That  on  the  former  trial  a  Mrs.  Reed  was  examined  as  a  witm 
for  defendant,  and  cross-examined  by  plaintiff;  and  that  at  the  ti 
of  the  second  trial  she  was  residing  in  the  state  of  Galifo 
Defendant  proved  by  plaintiff's  counsel,  that  the  statement  of 
testimony  of  Mrs.  Reed,  as  contained  in  the  statement  used  in 
court  on  the  former  appeal,  was  correct,  and  the  substance  of  w 
she  testified  to  on  the  former  trial.     It  being  conceded  that 
testimony  was  relevant  and  material,  counsel  for  defendant 
leave  to  read  to  the  jury  a  portion  of  said  Reed's  testimony 
the  transcript  thereof  used  on  said  first  appeal — which  portioix     ^ 
set  forth  in  the  record  now  before  us.     Plaintiff  objected,  and    'fclse 
objection  was  sustained.     All  the  cases  agree  that  the  testimonjT  ^ 
a  deceased  witness,  given  on  a  former  trial  of  the  same  cause,  xo^^ 
be  proved  as  secondary  evidence — as  the  best  evidence  of  wlii^ 
the  nature  of  the  case  admits.     But  there  is  a  decided  and  inr^o- 
oncileable  conflict  of  authority  on  the  question  whether,  as  a  fo«^J^ 
dation  for  the  admission  of  such  secondary  evidence,  the  absoiEX^^ 
of  the  witness  from  the  state  is  equivalent  to  his  death.     In  lA^^ 
tier  V.  Wike,  4  S.  &  R.  204,  Chief  Justice  Tilghman  said  that   "^^ 
rule  of  admitting  evidence  of  what  a  deceased  witness  swor^     ^ 
founded  upon  necessity,  and  is  an  exception  from  the  general  x"^^®' 
which  demands  the  examination  of  a  witness  viva  voce^  and  xj^m^^ 
be  extended  no  further  than  necessity  requires.     In  MagO^    ^' 
Kaufman^  lb.  319,  the  same  judge  extended  the  exception  to     ^® 
case  of  a  witness  absent  from  the  state.     He  admitted  tiim*'t>      "® 
could  find  no  express  decision  on  the  point,  but  held  that  a9       ^^ 
handwriting  of  an  absent  subscribing  witness  may  be  provr^^  — 
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preserve  consistency,  the  absence  of  a  witness  from  the  state  should 
eonffldered  the  same  thing  as  his  death ;  and  that,  if  the  ad- 
party  desires  to  prevent  the  use  of  the  secondary  evidence, 
should  send  a  commission  to  examine  the  witness.     Soon  after, 
TVUbur  V.  Selden,  6  Cowen,  164,  the  contrary  was  held,  and  it 
said  that  the  rule  as  to  a  subscribing  witness  was  not  at  all 
su^alogous  in  principle.     And  the  same  ruling  has  been  made  in 
other  states.     17  lU.  427  ;  5  Rand.  (Va.)  708 ;  14  Mass.  234  ; 
2  Slackf.  (Ind.)  308.    In  Cowen  &  Hill's  notes,  and  in  the  text 
oC  Greenleaf,  a  decided  preference  for  the  Pennsylvania  doctrine 
u  ejcpressed,  and  it  has  been  established  in  other  states  either  by 
statute  or  judicial  decision.     With  all  deference  to  such  authority, 
"^o    think  it  the  safer  and  better  rule,  that  where  the  residence 
^f  the  witness  is  known,  or  can  be  discovered  by  the  exercise  of 
^Ue  diligence,  and  his  testimony  can  be  taken  by  commission,  evi- 
dence of  what  he  swore  on  a  foimer  trial  should  be  excluded. 
'^   ymH  not  be  denied  that  his  deposition  is  the  primary  and  best 
eviclence — the  necessity  for  a  resort  to  secondary  evidence  does  not 
^©n  exist,  as  in  the  case  of  death,  and  we  can  see  no  reason  why, 
**^  order  to  escape  from  the  dangers  and  abuses  incident  to  the  use 
^^    the  secondary  evidence,  the  duty  of  suing  out  a  commission 
®*^Onld  be  cast  upon  the  adverse  party,  rather  than  upon  the  party 
^^^Iring  to  avail  himself  of  the  testimony  of  his  own  witness.     The 
***^ogy  relied  on  by  Judge  Tilghman  is  by  no  means  perfect.   In  a 
*^te  English  case,  where  it  was  pressed  as  an  argument  in  favor  of 
^e  admission  of  secondary  evidence  of  the  contents  of  a  document 
^yond  the  jurisdiction,  Creswell,  J.,  said:    "It  is  not  on  the 
S^Ound  ttiat  lus  is  the  best  evidence,  that  the  attesting  witness,  if 
l^^XHsurable,  must  be  called ;  but  because  he  is  the  witness  agreed 
^Pon  between  the  parties."     The  rule  requiring  proof  by  a  sub- 
^^*ibing  witness  has  long  been  regarded  as  a  useless  formality, 
^•dliered  to  only  because  courts  had  no  power  to  dispense  with  set- 
^*eci  pules  of  law.     But  that  requiring  the  production  of  the  best 
^'^idence  is  one  of  substance  and  wise  policy.     The  former  is  to  be 
^^tended  no  further  than  strict  precedent  requires — the  latter  is 
dispensed  with  only  in  case  of  necessity,  and  in  the  absence  of 
precedent  is  to  be  applied  to  all  cases  falling  within  its  reason. 
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Even  in  Pennsylvania  the  analogy  is  not  always  followed.  Thai 
they  reject  the  testimony  of  a  witness  given  on  a  former  trul  i 
case  of  supervening  interest,  which,  however,  they  admit  will  ei 
able  the  party  to  establish  the  execution  of  a  document  by  pro 
of  the  handwriting  of  a  subscribing  witness.  So  if  the  atteatic 
witness  has  forgetten  the  facts  or  refuses  to  testify,  this  will  let 
proof  by  other  witnesses.  1  Starkie  Ev.  510.  But  such  forg< 
fulness  or  refusal  is  not  a  sufficient  foundation  for  the  introducii' 
of  testimony  given  on  a  former  trial.  43  N.  H.  297.  K  adm 
sible,  the  whole  of  the  testimony  of  Mrs.  Reed  should  have  be 
offered ;  and  it  seems  it  should  have  been  shown  that  Mr.  iSxich 
had  forgotten  what  her  testimony  was.  48  N.  H.  282 ;  17  N. 
138  ;  9  Rich.  Eq.  429 ;  15  N.  Y.  485 ;  22  N.  T.  462 ;  46  Bai 
410.  Perhaps,  too,  the  rejection  of  the  transcript  may  be  justifi 
on  the  ground  that  it  was  not  a  memorandum  made  by  the  witne 
Mitchell,  nor  one  made  at  or  near  the  time  when  he  heard  Mr 
Reed  testify.  It  is  rested,  however,  on  the  first  ground,  for  tl 
reason  that  it  is  claimed  that  the  objection  made  by  the  plaintiff  i 
the  court  below  was  so  limited,  and  the  argument  on  the  poii 
made  by  the  appellant,  that  he  cannot  take  a  different  position  i 
this  court,  has  been  altogether  ex  parte. 

The  first  instruction  given  reads :  "  A."  "  It  is  not  sufficiei 
to  aver  that,  when  the  application  for  insurance  was  made,  the  b 
sured  concealed  a  fact  material  to  the  risk,  and  which  would  \a^ 
increased  it  if  known.  It  must  also  appear  that  the  insured  ka6 
of  the  existence  of  the  fact.  It  is  not  every  fact  within  the  kno^ 
edge  of  the  insured  that  he  is  bound  to  disclose,  and  if  such  be 
as  the  law  or  the  policy  will  require  him  to  disclose  are  within  tk 
knowledge  of  the  insurers,  or  so  connected  with  the  property  insuri 
that  its  knowledge  may  be  fairly  inferred,  a  failure  to  inform  tl 
company  thereof  will  not  avoid  the  policy.''  The  defendant  e 
cepted  generally  to  the  giving  of  this  instruction,  and  each  pa 
thereof,  and  especially  upon  the  ground  "  that  so  much  of  sa 
instruction  as  held  that  it  was  not  the  duty  of  the  pldntiff  to  coi 
municate  to  defendant  all  matters  material  to  the  risk,  was  not  lav 
and  also  to  that  portion  of  it  which  referred  both  to  the  knowledj 
of  the  plaintiff  and  the  defendant,  because  the  same  was  not  pen 
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neat  to  the  testimony  and  was  calcula,ted  to  mislead  the  jury,  it 
app&riog  from  the  testimony  that  the  plaintiff  was  perfectly  famil- 
iar vith  the  condition  of  the  property,  and  that  the  defendant  knew 
and  coald  know  nothing  aboat  it,  except  as  informed  by  the  plaintiff." 
Instraetion  "  B,"  which  was  objected  to  on  the  same  grounds,  was 
to  the  effect  that,  if  plaintiff  failed  to  disclose  the  condition  of  the 
boilding,  bat  defendant  knew  its  condition,  sach  failure  worked  no 
forfeiture.  Instruction  "  A  "  is  certainly  obnoxious  to  criticism  ; 
hat  we  do  not  think  the  action  of  the  court  below  in  overruling  the 
specific  exceptions  taken  constituted  such  technical  error  as  to 
warrant  a  reversal  of  the  judgment.  In  Axtel  v.  Caldwell,  24 
Penn.  90,  the  instruction  was,  that  a  refusal  to  deliver  certain 
pn>perty  would  dispense  with  a  demand ;  and  the  plaintiff  in  error 
contended  that,  in  the  absence  of  evidence  to  show  a  refusal,  it 
^^&8  an  error  fatal  to  the  judgment  to  speak  of  a  refusal  at  all  in 
charging  the  jury.  It  was  held  that  the  instruction  was  a  true 
expression  of  the  law  in  the  abstract — that  when  jurors  are  told 
*hat  a  given  question  is  to  be  determined  by  them,  this  is  called 
^bmitting  the  fact  to  the  jury  ;  and  if  the  record  show  that  there 
^^^  no  evidence,  direct  or  presumptive,  of  the  existence  of  such 
^^t,  such  submission  is  error ;  because  it  is  tantamount  to  a  charge 
^at  there  is  some  evidence  of  the  fact.  That  the  instruction  did 
^ot  submit  the  question  of  refusal  to  the  jury,  but  simply  stated  a 
*®gal  principle  which  had  nothing  to  do  with  the  case.  The  judg- 
^^t  was  therefore  affirmed. 

Here,  the  portions  of  the  instruction  excepted  to  substantially 

^^Bert  that  the  mere  failure  to  disclose  material  facts,  known  to  the 

^'^Burers  or  unknown  to  the  insured,  would  not  prevent  a  recovery. 

•Phis  is  correct  as  an  abstract  proposition.     It  was  pertinent  to  the 

*^mony,  so  far  as  it  referred  to  the  knowledge  of  the  defendant, 

^d  it  did  not  submit  the  question  of  the  knowledge  of  the  plaintiff 

^  the  jury.     Further,  we  are  satisfied  the  jury  could  not  have 

^n  misled  by  the  portions  of  the  instruction  especially  excepted 

^-   They  were  afterward  specifically  and  correctly  instructed  on 

^e  hypothesis  of  a  concealment  of  any  material  fact.     3  Gr.  & 

Waterman,  Chap.    X,   792-800.      The  questions  raised  by  the 

•^^guments  of  error  in  giving  the  instructions  marked  "  D,"  "  C  " 
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and  "  E,"  have  already  been  considered.     Instruction  "  J "  ws 
properly  refused,  as  taking  from  the  jury  the  question,  whefcL- 
defendant  waived  the  statement  required  by  subdivision  eleven. 

There  was  no  error  in  refusing  to  give  instruction  "  K."  It 

was  to  the  effect  that  if  the  plaintiff,  in  procuring  the  policies,  r^^Bp- 
resented  the  building  as  a  "  brick  building "  in  good  order  ^  nil 
repair,  and  if  one-fourth  or  more  of  the  rear  wall  was  com] 
entirely  of  wood  unprotected  by  brick,  then  the  building  was 
according  to  the  true  meaning  of  the  term  a  "  brick  buildin^ 
and  the  jury  must  find  for  defendant.  The  question  whether 
representations  made  by  the  insured  are  materially  untrue,, 
untrue  in  some  particular  material  to  the  risk,  is  a  question  of 
for  the  jury.  Besides,  there  was  no  evidence  that  the  plaintii 
the  time  of  applying  for  these  policies  represented  the  buildin; 
a  "brick  building."  The  instruction  was  so  framed  that  it  m. 
lead  the  jury  to  believe  that  they  must  find  the  plaintiff  guilty 
fatal  and  material  misrepresentation,  even  if  he  informed  defen 
of  the  change  in  the  south  wall. 

Instruction  "  L,"  requested  by  the  defendant  and  refusec3l  by 
the  court,  is  more  objectionable  in  this  respect  than  instru««i3tion 
"  K."     It  reads :  "  L."     "  If  the  agents  of  defendant  knew,  ^jprior 
to  the  issuance  of  the  policies  sued  on,  that  the  brick  wall,  tczza  the 
extent  of  the  south  half  of  the  rear  wall  of  said  building,  had       been 
removed,  and  a  wood  wall  had  been  substituted  therefor,  and       they 
had  not  seen  the  building  for  some  time  prior  thereto,  and  the       jury 
believe  from  the  evidence   that,  at  the  time   of  procuring     said 
policies,  the  plaintiff  told  the  agent  of  defendant  from  who  'Mn  he 
procured  them,  that  he  had  put  said  building  in  perfect  r-^pwr, 
then  they  must  find  for  defendant,  it  being  admitted  that  sai^3  wall 
remained  in  that  condition  at  the  time  of  the  fire."     This  was 
properly  rejected,  as  liable  to  mislead  the  jury  to  the  concrlosion 
that  they  could  not  find  from  the  whole  conversation,  as  probably 
intended  and  understood  by  the  parties,  that  Hai'vey  wa^  suffi- 
ciently informed  of  the  true  condition  of  the  property — as  exclud- 
ing from  the  consideration  of  the  jury  the  plaintiff's  testimony  that 
he  told  Harvey  of  the  change  in  the  south  wall.     21  Md-  ^^«>1> 
27  Mo.  70 ;  20  111.  395. 
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lested  the  instruction  marked  "  M,"  viz :  "  J£ 
dant's  agents,  nor  any  person  acting  for  defend- 
building  *  *  *  for  several  years  prior  to  issuing 
n  issuing  them  defendant's  agent  relied  entirely 
3  representations  as  to  the  condition  and  state  of 
ding,  and  the  jury  believe  the  plaintiff  then  mis- 
ondition  and  state  of  repair  of  said  building,  in 
to  the  risk,,  they  must  find  for  defendant,  even 
3  that  plaintiff  made  such  misrepresentations  by 
f  designJ*^  The  instruction  as  offered  was  re- 
edified  by  striking  out  the  words  italicized,  and  , 
ified.  The  defendant  *'  excepted  to  the  refusal 
iction  as  offered  by  defendant,  and  to  modifica- 
»y  the  court."     It  is  not  the  right  of  counsel  to 

to  repeat  and  reiterate  the  same  proposition, 
the  whole  series  of  instructions,  when  read  in 
tly  express  the  law  as  requested.  Reading  this 
iified,  in  connection  with  the  instruction  marked 
at  the  request  of  defendant,  it  will  be  seen  that 
ructed  substantially,  if  not  literally,  as  requested. 

instruction  '*  14  "  that  false  representations  con- 
)f  repair  of  a  building,  in  matters  material  to  the 

plaintiff  and  relied  on  by  the  defendant,  are  as 
)f  recovery  when  made  by  mistake  as  when  made 
the  only  misrepresentation  which   the  evidence 

was  one  concerning  the  state  of  repair  of  the 
ification  was  made  by  passing  through  the  words 
ce  of  the  pen,  leaving  them  still  legible,  and  in 
^as  handed  to  the  jury.     If  it  was  feared  that 

the  jury,  the  attention  of  the  court  should  have 
e  fact,  and  a  specific  exception  taken  in  case  of 
he  instruction  to  be  rewritten  or  the  rejected 
rated. 

•equested  the  court  to  instruct  as  follows  :  "  N." 
vc  from  the  evidence  that  plaintiff  in  1867  substi- 
cloth  for  eight  inches  of  brick  wall  on  the  south 
•uilding,  embracing  a  space  of  fifteen  feet  or  more 
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in  length  and  extending  from  floor  to  ceiling ;  and  that  he  concea 
the  fact  from  defendant,  either  by  design,  accident,  intentional  n 
lect  or  mistake,  and  the  defendant's  officers  issued  the  policy  8i 
on  in  ignorance  of  such  change  in  the  wall,  then  they  must  find 
defendant,  because  such  change  was  material  to  the  risk  and  (m^ 
to  have  been  brought  to  the  knowledge  of  defendant^  some  officer 
agent  of  defendant^  before  the  issuance  of  the  polides.^^  This  i 
modified  by  striking  out  the  last  thirj^y-one  words,  and  by  inserti 
after  the  word  "  ceiUng"  the  words  "  and  that  the  said  condition 
the  building  was  material  to  the  risk."  The  error  assigned  is  tfi 
the  court  erred  in  refusing  to  instruct  that  the  change  in  the  son 
wall  was  material,  and  in  leaving  it  to  the  jury  to  find  whether  i 
condition  of  the  building  resulting  from  the  change  was  materi 
The  questions  raised  by  this  assignment  are  not  free  from  di 
culty,  but  we  think  the  ruling  is  sustained  by  principle  and  by  \ 
weight  of  authority.  18  N.  T.  170  ;  39  N.  Y.  59 ;  6  Jon 
(Law)  352 ;  40  N.  H.  381 ;  20  N.  H.  557  ;  18  Ind.  86 
2  Parson's  Contr.  770.  It  is  not  contended  that  the  ansi 
here  relied  on  was  a  warranty,  nor  is  it  denied  that,  ad  a  gene 
rule,  the  materiality  of  a  representation  is  a  question  of  fact  to 
submitted  to  and  decided  by  the  jury ;  but  it  is  contended  t! 
the  plaintiff,  in  answer  to  a  specific  question,  represented  the  bui 
ing  to  be  in  good  repair :  that  the  instruction  was  framed  on 
hypothesis  that  the  change  in  the  south  wall  was  made  and  c 
cealed ;  that  the  truth  of  this  hypothesis  is  inconsistent  with  t 
truth  of  the  representation  ;  and  that,  under  the  circumstances, 
materiality  of  the  representation  and  of  the  variance  between 
representation  and  the  fact  was  a  question  for  the  court  and  not 
the  jury,  because  the  parties  had  made  the  representation  mate 
by  asking  the  question  to  which  it  was  an  answer,  and  by  insert 
in  the  condition  indorsed  on  thfe  policy  a  provision  that  it  should 
vitiated  by  any  misstatement  as  to  the  construction  of  the  build 
or  the  materials  composing  it ;  and  because  there  could  be  no 
pute  on  the  evidence  whether  the  change  in  the  wall  increased 
risk  ;  that  the  court  should  have  assumed  that  it  would  be  ther 
increased,  wood  being  necessarily  more  combustible  than  brick 
mortar. 
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It  is  undoubtedly  competent  for  the  parties  to  decide  for  them- 
sdres  and  beforehand  what  facts  or  representations  shall  be 
deemed  material,  and  where  they  have  so  agreed,  the  agreement 
prechdes  all  inquiry  upon  the  subject.  This  they  may  do  by  con- 
vertiDg  the  representation  into  a  warranty,  or  they  can,  by  the 
fi>nD  of  the  contract,  stipulate  as  to  its  materiality  without,  however, 
pottiDg  it  in  other  respects  on  the  same  footing  as  a  warranty. 
Here  they  have  not  seen  fit  to  make  the  answer  a  warranty,  which 
coold  only  be  by  maldng  it  in  legal  effect  a  part  of  the  policy. 

A  warranty — like  a  covenant  fixing  and  liquidating  the  qiuxnr 
(mn  of  damage — will  not  be  created  nor  extended  by  construction 
or  implication.     For  like  reasons,  the  intention  of  the  parties  to 
ooDdude  by  convention  the  question  of  the  materiality  of  the  an- 
swer or  representation  should  be  clearly  manifested ;  and  in  case  of 
doobt,  the  doubt  is  to  be  resolved  in  favor  of  the  insured.     So  far 
as  this  contract  has  been  reduced  to  writing,  the  intention  to  make 
^  answer  material  depends  solely  upon  the  construction  of  the 
Proviso  concerning  misstatements ;  and  this,  according  to  estab- 
^ed  rulds,  is  either  inoperative,  as  the  expression  of  what  is  tacitly 
implied,  (98  Mass.  393-4 ;  12  Cush.  425)  or  it  operates  to  exclude 
^tt])gB  which,  but  for  this  expression,  would  have  been  implied. 
Bad  the  parties  here,  as  in  some  of  the  cases  cited,  by  their  con- 
^t^  stipulated  for  the  materiality  of  this  answer  —  had  it  been 
written  out,  and  referred  to  in  the  proviso  —  then,  the  interpreta- 
^rfall  writings  being  for  the  court,  the  question  of  the  material- 
^  of  the  answer  could  not  have  been  left  to  the  jury.     But  the 
^<i>itract  here,  by  legal  intendment,  is,  that  the  policy  should  be 
^i^Uted  by  any  material  misrepresentation.     Ordinarily,  in  the  ab- 
"^itce  of  firaud  and  mistake,  written  contracts  cannot  be  controlled 
V  antecedent  or  contemporaneous  statements,  not  embraced  in  the 
^ting ;  but  in  actions  on  policies  of  insurance,  a  recovery  may 
*^  prevented  by  proof  of  verbal  representations,  which,  though  un- 
^'^Bigned,  were  material  to  the  risk.     In  such  case,  the  burden  of 
Pit>of  is  on  the  defendant,  to  show  that  the  plaintiff  made  the  repre- 
Mutation,  that  it  was  material,  and  that  it  was  untrue  in  substantial 
^^  material  particulars.     Cases  are  cited  to  show  that  when  the 
^feadant  proves  that  a  question  is  asked  by  the  insurer  and  an- 
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swered  by  the  insared,  the  coart  most  instruct  that  the  answer  it 
material.  The  reasoning  by  which  this  result  is  reached,  is  dun 
stated  in  one  of  the  opinions :  ^'  An  inquiry  made  by  the  insurer 
shows  that  he  deems  the  matter  inquired  about  material — an  answe 
by  the  insured  admits  the  materiality.  It  is  an  agreement  ihatfli< 
matter  inquired  about  is  material,  and  therefore  the  materialiij  o 
such  answers  cannot  be  submitted  to  the  jury."  It  may  be  quel 
tioned,  whether  the  fact  that  an  inquiry  is  made  and  answered  : 
anything  more  than  evidence  tending  to  prove  materiality,  and 
can  hardly  be  deemed  equivalent  ^to  a  conclusive  agreement  &.: 
the  answer  shall  be  considered  material.  But,  waiving  this,  il 
court  can  declare  that  the  parties  understood  and  intended  tha 
upon  the  substantial  truth  of  the  representation,  regardless  of  i 
materiality,  the  validity  of  the  policy  should  depend,  only  whi 
such  understanding  and  intention  can  be  deduced  from  the  writU 
evidence :  if  the  contract  is  not  wholly  in  writing,  and  such  inte 
tion  is  to  be  collected  from  the  acts  and  expressions  of  the  partie 
the  jury  must  find  it.  Smith's  L.  C.  265.  And  so,  it  is  said,  (£ 
Mass.  402)  that,  where  the  materiality  of  a  representation  depem 
upon  circumstances,  and  not  upon  the  construction  of  any  writin 
it  is  a  question  of  fact  for  the  jury ;  but  where  the  representi^ti< 
is  in  writing,  its  interpretation  belongs  to  the  court.  It  was  furth- 
held,  that  even  where,  by  the  form  of  the  policy  and  the  contemp 
raneous  written  application,  the  parties  conclusively  agree  to  co 
sider  the  representation  material,  it  is  still  a  question  of  fact  for  ti 
jury  to  decide,  whether  the  variance  between  the  representati< 
and  the  existing  facts  was  material  —  the  very  question  which,  1 
this  instruction  as  offered,  it  was  proposed  to  take  away  from  t' 
jury. 

In  Peterson  v.  Ellicott^  9  Md.  60,  the  court  say :  "  There  is 
principle  better  settled  than  that  which  denies  to  the  court  the  rig 
of  assuming  any  fact,  when  the  onus  of  proving  such  fact  rests  up 
the  party  asking  the  instruction,  no  matter  how  strong  and  c 
vincing  his  proof  on  the  subject  may  be.     *     *     The  instruct 
should  contain,  mthin  itself^  a  correct  legal  principle — whenoves 
undertakes  to  set  forth  facts  as  the  basis  of  a  legal  proposition, 
facts  referred  to  must  be  sufficient  to  warrant  the  instruction 
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ithout  any  extraneous  aid."  The  concealment  of  the  change 
south  wall,  and  the  other  facts  set  forth  in  this  instruction, 
)t,  in  and  of  themselves,  authorize  a  direction  to  find  for  the 
iant ;  and  the  contention  of  counsel  is,  in  effect,  that  the  court 
should  have  not  only  decided,  as  matter  of  law,  that  the  par- 
id  made  the  state  of  repair  material,  but  should  have  assumed 
he  plaintiff*  had  represented  the  building  to  be  in  good  repair, 
lat  it  was  not  in  good  repair,  because  the  parties  meant  by 
ing  the  house  in  good  repair,"  "  replacing  the  woodwork  with 
" — that  this  had  not  been  done ;  and  that  such  variance  was 
iai.  That  is,  that  it  not  only  increased  the  risk,  but  so  in- 
h1  it  that,  if  known,  it  would  have  enhanced  the  premium,  or 
ated  the  insurance.  20  N.  H.  551 ;  8  B.  Mon.  642 ;  30 
17. 

3  point  now  presented  is  not  whether,  if  these  questions  had 
submitted  to  the  jury,  a  finding  contrary  to  the  assumption 
sted  would  have  been  against  the  evidence,  or  the  weight  of 
ice.  Nor  is  it  necessary  for  us  now  to  go  so  far  as  to  say, 
one  of  these  facts  —  for  instance,  the  representation  of  good  ' 
,  a  conceded  fact  in  the  case  —  could  have  been  assumed  in 
the  player.  But  it  was  not  error  to  refuse  to  assume  other 
86  facts.  Harvey  had  insured  the  property  for  the  same 
t  in  1867,  when  (the  jury  may  have  found)  he  had  every 
to  believe  it  was  in  substantially  the  same  condition,  so  far 
semed  the  risk ;  and  though  the  rates  were  reduced  in  1868, 
ry  may  have  attributed  that  to  the  competition  then  existing, 
ified  to  by  plaintiff.  That  counsel  have  correctly  interpreted 
waning  attached  by  the  parties  to  the  words  "  good  repair," 
self-evident  nor  undisputed.  This  was  for  the  jury  to  ascer- 
1  the  first  instance,  not  simply  in  view  of  the  conversation  in 
the  expression  was  used,  but  from  that  conversation  as  ex- 
i  by  the  previous  correspondence  and  conduct  of  the  parties, 
judgment  and  order  should  be  aflSrmed,  and  it  is  so  ordered. 

er  the  rendition  of  the  foregoing  decision,  a  petition  for  re- 
ig  was  filed  by  defendant.  In  answer  thereto,  the  following 
m  was  filed  at  the  January  term,  1872. 
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By  the  Court,  Garber,  J. : 

Four  points  are  made  in  the  petition  for  a  re-hearing  in  this  case 
We  have  carefully  considered  the  argument  of  counsel  in  their  sap 
port,  and  the  result  is  a  conviction  that  the  petition  should  be  denied 

I.  In  regard  to  the  testimony  of  Mrs.  Reed,  it  is  admitted  iliai 
there  is  a  decided  conflict  of  authority  on  the  point  suggested.  Ii 
view  of  this  conflict,  we  are  at  liberty  to  adopt  the  rule  which  seenu 
to  us  supported  by  the  better  reason.  So  far  as  there  has  beea 
direct  adjudication  of  the  point,  it  is  about  equally  balanced ;  aiv 
as  now  presented  for  the  first  time,  in  this  state,  it  is  practicafly  < 
the  first  impression — as  much  so  as  it  was  when  presented  to  tb 
judges  who  decided  the  cases  of  Maffill  v.  Kauffman  and  TP3J» 
V.  Selden.  Then  going  back  to  the  law  as  it  stood  when  Ma^ 
V.  Kauffman  was  decided,  we  are  informed,  by  the  opinion  of  Chi< 
Justice  Tilghman,  that  there  were  three  recognized  exceptions  ^ 
the  general  rule,  viz :  the  death  of  the  witness,  that  he  could  ft' 
be  found  after  diligent  search,  and  that  he  was  kept  away  by  ifc 
influence  of  the  adverse  party.  By  analogy  to  the  case  of  a  sil 
scribing  witness,  he  admitted  a  fourth  exception — the  absence 
the  witness  from  the  state.  We  agree  with  the  conclusion  arrive 
at  in  Wilbur  v.  Sdden^  that  the  analogy  was  too  imperfect  to  justb 
the  engrafting  of  the  last-named  exception  upon  the  law.  Wher 
the  witness  can  be  found  and  his  deposition  taken,  neither  expem 
ency  nor  necessity  requires  the  admission  of  hearsay  as  to  his  pr 
vious  testimony ;  4  S.  &  R.  204 ;  1  Nott  k  McCord,  409 ;  be 
not  then  ^'  in  the  same  circumstances  as  to  the  party  that  is 
use  him,  as  if  he  were  dead  ";  3  Bac.  Abr.  561 ;  and  though  C 
deposition  falls  short  of  an  examination  viva  voce^  it  is  superior 
what  a  witness  said  at  a  former  trial.     lb. 

II.  The  point  upon  which  we  sustained  the  overruling  of  the  9 
jection  to  the  question  propounded  to  the  witness  Ritter,  was  A 
tinctly  made  in  the  brief  of  respondent.  In  the  reply,  appelltf 
impliedly  admitted  the  correctness  of  the  assumption  of  fact  u]^ 
which  the  point  was  made,  and  contended  that  there  was  no  r^ 
of  law  requiring  the  answer  to  be  preserved  in  the  bill  of  exceptifl^ 
The  statement,  however,  shows  that  the  whole  value  of  the  corai^ 
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testified  to  could  not  havo  exceeded  the  sam  of  fiftj-eigbt  dollars. 
Even  if  there  was  technical  error  in  admitting  the  testimony,  it 
would  not  warrant  a  reversal  of  the  entire  judgment ;  but  in  support 
of  the  judgment,  we  feel  justified  in  interpreting  the  statement  as 
dewing  that,  in  point  of  fact,  Ritter  testified  with  direct  reference 
to  the  cornices  he  had  seen  in  the  house  of  the  plaintiff. 

HI.  The  third  suggestion  is  answered  bj  the  case  cited  in  our 
0{Hmon,  which  shows  that  the  instruction  did  not  submit  to  the  jury 
Ae  question  of  the  knowledge  of  either  the  plaintiff  or  the  defendant. 

IV.  It  is  now  contended  that  the  modification  of  instruction  "M," 

was  error,  because  of  the  failure  of  the  court  to  inform  the  jury 

4at  the  concluding  sentence  was  stricken  out /or  the  reason  that  it 

^  already  been  given.      Criminal  cases  decided  in  this  state  and 

California  are  cited  to  sustain  this  position.     1  Nev.  35.      What 

^said  on  this  subject  in  People  v.  Bonds^  was  wholly  unnecessary 

^  the  decision.     But  admitting  that  such  is  the  law  in  criminal 

**se8,  we  think  a  different  practice  has  always  prevailed  and  should 

J^vail  in  the  trial  of  civil  causes.       36  LI.  212 ;  36  Mo.  162  ;  14 

Wa,  370  ;  41  Penn.  242  ;  15  Texas,  400  ;  42  Maine,  564  ;  30 

*fi88. 120 ;    11  Md.  451 ;    8  Blackf.  98  ;   3  Dana,  (Ky.)  36  ;  1 

^lack.  (U.  S.)  537. 

In  criminal  cases,  no  specific  exceptions  to  the  charge  are  re- 
9^red.  In  civil  cases,  the  point  of  the  exception  must  be  particu- 
'^''Ij  stated  ;  and  where  the  whole  charge  correctly  states  the  law 
^  i^uested,  a  party  cannot  assign  for  error  any  mere  ambiguity 
^  the  instructions,  or  that  they  were  calculated  to  mislead — no 
^*^neou8  proposition  of  law  being  asserted — unless  he  ask  an  ex- 
planation of  them  to  the  jury  at  the  time  they  are  given.  35 
^la.  653;  23  HI.  380;  23  How.  (U.  S.)  189  ;  20  Texas,  226  ;  28 
Ala.  641 ;  10  Ind.  90  ;  9  Ala.  63  ;  19  N.  H.  377  ;  ^  Met.  (Mass.) 
ISI;  19  Pick.  311. 

Counsel  ask  "  how  could  we  object  to  a  particular  mode  of  modi- 

ftcation  of  which  we  were  wholly  ignorant  "?     It  seems  to  us  that 

iu>thing  could  be  easier  than  to  have  made  the  specific  objection  in 

Wa  case.    They  knew  that  the  concluding  sentence  was  not  given 

tt  part  of  this  particular  instruction.     They  knew  that  this  sen- 
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tence  had  been  given  in  another  instruction.     They  therefore  knew 
that  there  was  a  good  reason  for  striking  it  out,  and  they  knew  that 
this  reason  was  not  stated  to  the  jury.     They  had  no  reason  to 
suppose  that  the  judge  had  taken  it  upon  himself  to  erase  the  sen- 
tence refused,  and  thus  to  deprive  them  of  the  means  of  prcsentiD£ 
to  this  court  or  to  the  court  below,  on  motion  for  a  new  trial,  tH* 
written  evidence  of  what  their  request  was.     It  was  not  to  be  fr^' 
sumed  that  the  judge  in  the  hurry  of  the  trial  would  undertake  *^ 
re-write  the  instructions.     If,  then,  there  was  reason  to  fear  that  tfc^^ 
jury  would  be  misled — if,  by  reason  of  the  failure  to  state  the  reasc::^^ 
of  the  modification,  the  charge  was  ambiguous,  and  by  reason         ^ 
such  ambiguity  the  jury  were  liable  to  infer  that  in  the  opinion  —^    ^ 
the  court  the  portion  of  the  instruction  refused  was  not  law,  wlc^^^ 
not  request  the  desired  explanation,  and  in  case   of  refusal,  sta*''  — * 
then  and  there  the  particular  point  of  exception  ?     It  seenis  to  c^^ 
that  every  reason  of  the  rule   requiring  such  particularity  fiilK^ 
applies,  and  that  upon  an  exception  which  goes  to  the  extent 
denying  the  propriety  of  any  modification   whatever,  it  cannot 
urged  on  appeal  that  a  modification  confessedly  proper  was  JxmJ^^ 
accompanied  with  an  explanation  which  was  never  requested.    Trf^  - 
petition  must  be  denied,  and  it  is  so  ordered. 


WILTSHIRE  SAUNDERS,  Respondent,  v,  WILLIAM  E 

STEWART,  Appellant. 

Absolute  Conveyance  May  be  Shown  Mortgage  by  Parol.  The  piinci  ^"^ 
that  a  conveyance  absolute  upon  its  face,  whether  of  real  or  personal  proper  "-S-S 
can  in  equity  be  shown  by  parol  proof  to  be  a  mortgage,  or  to  have 
given  only  as  security,  or  to  have  been  obtained  by  fraud,  mistake  or  uni 
influence,  is  too  well  settled  throughout  the  United  States  to  be  disturbed. 

Parol  Proof  to  Show  Equity  Superior  to  Deed.    The  doctrine  upon  wl 
parol  proof  is  received  to  show  a  conveyance  absolute  in  form  to  be  a 
gage  or  security  for  a  loan,  is  that  such  evidence  is  received  not  to  oonl 
the  instrument,  but  to  prove  an  equity  superior  to  it. 

Appeal  from  the  District  Court  of  the  Second  Judicial  Vkt^^n'ct, 
Washoe  County. 
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It  appears  from  the  complaint  in  this  action  that  in  April,  1870, 
tbe  plaintiff  bebg  the  owner  of  two  wagons  and  ten  horses  with 
their  harness,  worth  $1,400,  for  the  purpose  of  securing  M.  C. 
I       lake  the  payment  of  $598.20,  caused  a  bill  of  sale  of  the  property 
to  be  executed  to  him  by  P.  Belton,  to  whom  plaintiff  had  previ- 
wwly  conveyed  the  same  also  by  way  of  security.     Afterwards 
plaintiff  and  defendant  entered  into  a  parol  contract,  by  which  de- 
fendant agreed  to  pay  the  debt  to  Lake,  take  the  property  into  his 
possession,  engage  in  the  freighting  business,  pay  the  expenses  of 
Ae  business  out  of  the  proceeds,  and  at  the  end  of  three  months 
settle  with  plaintiff,  and  after  receiving  his  wages  and  the  money 
•dvanced  with  interest,  deliver  back  the  property  or  its  value  or 
Univalent,  if  he  should  sell  or  exchange  any  part  thereof.      In 
pursuance  of  the  agreement,  plaintiff  procured  Lake  to  make  a  bill 
of  sale  to  defendant ;  the  property  was  delivered  ;  and  defendant 
^en  engaged  in  the  freighting  business  ;  but  aft;er  the  expiration  of 
^e  three  months  refused  to  account  to  plaintiff,  or  settle  with  him 
^  deliver  up  the  property.     On  the  contrary,  ho  claimed,  as  shown 
^y  his  answer,  that  he  had  purchased  the  property  absolutely  and 
P^id  for  it  full  value  ;  that  plaintiff  had  nothing  to  do  with  his  pur- 
chase from  Lake ;  that  Lake  was  represented  to  him  as  the  full 
^Wiier  thereof ;  and  that  Lake  executed  to  him  a  bill  of  sale,  in 
'^hich  he  undertook  to  warrant  and  defend  the  tiUe  of  the  property 
^S^t  the  lawful  claims  of  all  persons  whatsoever. 

The  referee,  to  whom  the  cause  was  submitted,  found  as  a  mat- 
^i*  of  fact  that  the  bill  of  sale  to  defendant  was  an  absolute  one  ; 
"Ut  in  his  report  says  :  "  In  arriving  at  this  result  I  have  ruled 
^^t  as  incompetent  under  the  pleadings,  all  the  testimony  tending 
*^  show  that  the  conveyance  from  plaintiff  to  Belton  was  intended 
^  a  mortgage  or  pledge,  and  that  Lake  took  the  property  as  a 
'^^ortgage  with  notice  of  a  right  of  redemption  in  plaintiff,  the  said 
^^Btimony  having  been  objected  to  by  defendant  on  the  hearing  as 
^competent  and  urelevant." 

The  final  judgment  of  the  court  below  was  that  the  property 
^ould  be  delivered  over  to  the  plaintiff;  that  the  debt  of  plaintiff 
^  defendant  had  been  paid  by  the  earnings  of  the  property ;  and  that 
^Qfendant  should  pay  all  the  costs. 

14 
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William  Webster ^  for  Appellant. 

I.  Parol  evidence  alone  is  not  sufficient  to  authorize  a  cour 
enter  a  decree  declaring  a  deed  or  bill  of  sale  a  mortgage  or  8e< 
itj  ;  fraud  or  mistake  should  be  made  to  appear,  or  some  msi 
akin  thereto,  to  authorize  such  decree.     It  is  not  claimed  that 
fendant  received  the  property  in  question  as  a  security  for 
money  paid  to  Lake.     A  trust,  it  may  be,  is  relied  on  by  plainti 
the  question  will  then  arise,  is  there  a  trust  declared  ?    A  trust 
personal  properiy  may  be  created  by  parol  and  so  proved,  b 
whenever  there  appears  a  writing  in  relation  to  the  property  claim 
to  be  trust  property,  this  writing  must  and  will  govern  bodi  in  h 
and  in  equity,  and  parol  evidence  cannot  be  introduced  to  vaiy 
contradict  its  terms.     Adams'  Equity,  146  ;  Hill  on  Trustees,  9 
If  plaintiif  procured  a  bill  of  sale  to  be  executed,  is  he  not  therefc 
estopped  from  showing  a  trust  to  have  existed  when  such  showi 
is  only  by  parol  ? 

II.  Defendant  had  the  right  to  sell  or  trade  the  property.  E 
did  he  obtain  such  right  unless  he  received  it  by  reason  of  the  bill 
sale  ?  That  invested  him  with  the  title  to  the  property.  Tl 
plaintiff  admits  the  title  in  defendant.  Having  thus  admitted 
wherein  consists  the  right  of  action  of  plaintiff  agsdnst  defendaa 
The  pleader  has  stated  that  defendant  had  disregarded  his  trust,  ^ 
no  trust  is  charged  in  terms,  neither  will  the  facts  warrant  the  c 
elusion  that  there  was  a  trust. 

Thomas  E.  Saydariy  for  Respondent. 

I.  The  bills  of  sale  from  plaintiff  to  Belton,  from  him  to  La 
and  from  Lake  to  defendant,  no  matter  what  their  terms  or  co 
nants,  were  in  law  only  surplusage  ;  for  the  same  transaction  co 
legally  have  taken  place  by  mere  delivery  from  hand  to  hand 
security  ;  and  such  bills  of  sale  by  all  authority  could  have  b* 
shown  to  be  mere  security  for  debts  operating  as  chattel  mortgaj 
A  deed  absolute  on  its  face  may  be  shown  by  the  circumstance^ 
have  been  intended  as  a  mortgage.  MunMe  ^  Lichtetiatein  v.  & 
hrd,  1  Nev.  125  ;  Fetisier  v.  Sneaihy  8  Nev.  131 ;  Binghat^ 
Thompson^  4  Nev.  232.    Parol  testimony  is  admissible  to  9I 
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tbtabill  of  sale  was  intended  as  a  mortgage.     Carlyon  v.  Lan- 
M^,  4  Nev.  159 ;   WhiU  v.  Sheldon,  4  Nev.  293. 

n.  The  judgment  in  this  case  is  based  on  findings.  There  is  no 
statement  on  appeal,  and  consequently  the  court  cannot  review  any 
procee^ngs  after  the  argument  on  motion  for  new  trial.  Caldwell 
?.  Oredy,  5  Nev.  262  ;  The  Imperial  Mining  Co,  ads.  BarstoWj 
5  Nev.  253.  The  court  had  power,  this  being  a  case  of  equity  jur- 
isdiction, to  set  aside  the  report  of  the  referee  on  motion  for  new 
trial,  and  take  up  (he  testimony  reported,  find  the  facts  and  render 
» decree.  McHmry  v.  Moore  ^  Murray,  5  Cal.  92  ;  Cappe  v. 
*fa»?ara,  19  Cal.  607  ;  Headley  v.  Ruel,  2  Cal.  822 ;  Branger 
^  Bruar  v.  Chevalier ,  9  Cal.  353. 

By  the  Court,  Whitman,  J.  : 

This  action  was  brought  to  have  a  bill  of  sale  of  personal  property 
WBolute  on  its  face  declared  a  mortgage,  and  for  an  accounting. 
•Dw  referee  to  whom  the  case  was  sent  found  for  appellant.     The 
™nct  court  granted  a  rehearing,  and  upon  the  facts  reported  en- 
•^  a  decree  for  respondent.     It  is  urged  that  the  court  erred 
^  upon  the  fiwts  and  in  the  law. 
The  facts  support  the  decree,  and  the  law  applied  is  too  well  set- 
in  the  United  States  to  be  disputed  at  this  day.     That  an  ab- 
*^ttte  conveyance,  whether  of  real  or  personal  property,  can  in 
^uity  be  shown  to  be  a  mortgage,  or  to  have  been  given  only  as 
*^^ty,  by  parol  proof;  that  it  was  obtained  or  is  vitiated  by 
^d,  mistake  or  undue  influence ;  or  that  the  consideration  upon 
^Wch  it  depends  is  a  loan,  has  been  held  by  the  federal  court,  and 
V  the  courts  of  last  resort  in  New  York,  California,  Iowa,  Texas, 
^''iiois,  Mississippi,  Wisconsin,  Tennessee,  Michigan,  Connecticut, 
•"Pennsylvania,  Lidiana,  North  Carolina,  Vermont,  Ohio,  Virginia, 
^d  80  far  as  the  digests  indicate,  by  those  of  several  other  states, 
^^  citations  from  which  it  is  impossible  to  verify,  owing  to  the 
^^gmentary  condition  of  the  library  of  this  state.     So  also  it  has 
^^  held  directly  in  Carlyon  v.  Lannan,  4  Nev.  159,  while  in 
?**^r  cases  the  general  principle  has  been  approved.     The  doctrine 
>  that  such  evidence  is  not  received  to  contradict  an  instrument 
^  ^tmg,  but  to  prove  an  equity  superior  thereto. 
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The  order  and  decree  of  the  district  court  are  correct,  and 
are  affirmed. 


CYRUS   T.  WHEELER    et  al.,  Appellants,  v.  CHAR 

SCHAD,  Respondent. 

Covenant  to  Build  Dam  and  Flume  not  Running  with  Mill-sits.  T 
the  owners  of  a  mill-site  and  water  privilege  conveyed  a  portion  thereol 
six  days  afterwards  such  owners  and  grantees  entered  into  a  contract  to 
and  keep  in  repair  at  joint  expense  a  dam  and  flume  for  conducting  wa 
their  respective  mills ;  and  subsequently  the  mill  and  mill-site  of  the  gn 
were  sold  out  on  judgment  against  them :  Held^  that  the  contract  of  thegn 
to  contribute  to  keep  the  dam  and  flume  in  repair  was  not  a  covenant  m 
with  the  mill-site,  and  that  the  purchaser  at  sheriff 's  sale  was  not  by  hifl 
purchase  liable  for  any  portion  of  such  repairs. 

Disconnected  Matters  Do  Not  Form  One  Transaction.  Where  the  owner 
mill-site  and  water  privilege  conveyed  a  portion  thereof,  and  afterward 
owners  and  grantees  entered  into  an  agreement  to  erect  and  keep  in  re 
dam  and  flume  for  conducting  water  to  their  mills  ;  and  it  did  not  appea 
the  agreement  was  a  part  of  the  conveyance  or  contemplated  at  the  time : 
that  in  no  sense  could  the  two  papers  be  considered  one  instrument,  c 
nected  together. 

Covenant  Runnino  with  Land  how  Created.  A  covenant  to  run  with  lane 
relate  to  and  concern  the  land ;  and  if  it  imposes  a  burden,  it  can  only  1 
ated  where  there  is  a  privity  of  estate  between  the  covenantor  and  coven 

Covenant  Binding  on  Assignee.  To  render  a  covenant  binding  on  the  as 
or  the  covenantor,  it  must  not  only  be  meant  to  bind  his  estate  as  well 
person,  but  the  relation  between  the  parties  must  be  such  as  to  rend 
intention  effectual ;  that  is,  there  must  be  privity  between  the  coveo 
parties. 

Covenant  Running  with  Land  Only  Made  in  Favor  op    One  Interest 
the  Land.     A  covenant  real  is  and  can  only  be  incident  to  land ;  it  • 
pass  independent  of  it ;  it  adheres  to  and  is  maintained  by  it ;  it  is  in 
legal  parasite ;  hence  it  follows  that  the  person  in  whose  favor  it  is  mad 
have  an  interest  in  the  land  charged  with  it. 

No  Recovery  on  Contract  not  Covered  by  Pleadings.  In  an  action  to  r 
half  the  cost  of  certain  improvements  made  by  plaintiff  for  the  benefit  ( 
parties,  where  the  complaint  based  the  assumpsit  exclusively  upon  a  y 
contract  by  the  terms  of  which  it  was  claimed  defendant  was  bound  as  ass 
Hddj  that  no  recovery  could  be  had  upon  a  direct  personal  promise. 

Probata  not  to  go  Beyond  Allegata.  Proof  is  only  admissible  to  est 
the  case  made  by  the  allegations  of  the  pleading. 
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PiBOt  Adophon  o»  Writtin  Contract — Statute  of  Limitations.  If  a  party 
ftdopt  by  mere  parol  promise  the  written  contract  of  another,  his  obli- 
gation will  be  barred  by  the  limitation  prescribed  for  parol  contracts. 

Appeal  from  the  District  Court  of  the  Third  Judicial  District, 
Lyon  County. 

The  fiicts  are  stated  in  the  opinion  of  the  court. 

^find^rland  ^  Woodj  for  Appellants. 

!•  PlaintiflS  are  entitled,  under  and  by  virtue  of  the  agreement, 
to  have  a  lien  upon  the  defendant's  interest  in  the  dam  and  flume 
wr  one-half  the  amount  expended  by  them  in  making  the  repairs. 

n*  The  deed  made  June  5th,  1862,  and  the  agreement  made 
8ff  days  thereafter,  are  cotemporaneous  papers  affecting  the  same 
property,  and  are  to  be  taken  and  construed  together. 

m.  The  agreement  constituted  a  covenant  running  with  the 
^'  1  Parsons  on  Contracts,  199 ;  Mosman  v.  WeUs,  17  Wend. 
186 ;  Watertaum  v.  Cannen,  4  Paige  Chy.  510 ;  Taylor's  L.  &  T. 
^-  437 ;  2  Sugden  on  Vendors,  Chap.  14. 

^*  The  claim  of  plidniifis  is  an  obligation  or  liability,  founded 
^^  an  instrument  in  writing,  and  therefore  not  barred  by  the 
'^^te  of  limitations  as  a  parol  contract.  The  statute  does  not  re- 
?^  the  instrument  upon  which  a  liability  is  founded  to  be  signed 
V  the  party  sought  to  be  charged.  Sherwood  v.  Dunbar,  6  Cal. 
"^  >  Saunicksan  v.  Brown,  5  Cal.  57 ;  Neighhoerrs  v.  Simmons,  2 
^Uckf.  75 ;  Raymon  v.  SimUon,  4  Blackf.  85. 

^.  Defendant  is  personally  liable.  This  is  a  proceeding  in 
^^ty,  and  if  a  liability  exists  from  defendant  to  plaintiffs,  arising 
^t  of  the  indebtedness  alleged  in  their  complaint,  relief  should  be 
S^ted.  When  a  court  of  equity  has  acquired  jurisdiction,  and 
1^  the  whole  merits  before  it,  it  will  proceed  and  do  complete 
J^tice  between  the  parties. 

^^%am%  ^  Bixler,  for  Respondent. 

!•  This  action  does  not  lie  for  want  of  privity,  either  of  contract 
^  <>f  estate,  between  the  parties.    2  Wash.  Real  Prop.  15, 16 ; 
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Hurd  V.  CuHU,  19  Pick.  462 ;  Morse  v.  Aldrich,  19  Pick.  454; 
Plymouth  v.  Carver^  16  Pick.  185  ;  Parish  v.  Whitnqfj  3  Gray, 
516. 

II.  The  covenant  in  this  case  does  not  ran  with  the  land  or 
bind  the  assignee.  Thompson  v.  Rosej  8  Cow.  269 ;  LauretU  r. 
Anderson,  6  Cow.  307 ;  4  Comst.  136 ;  4  Seld.  467. 

III.  The  action  is  based  solely  upon  the  written  contract,  anc 
unless  it  creates  a  lien  no  cause  of  action  is  found  in  the  comphint 
It  does  not  create  a  lien,  and  none  can  be  raised  by  implicatioii 
If  the  parties  desired  to  create  a  lien,  it  was  their  duty  to  hftv 
expressed  their  intention  so  to  do  in  the  contract  itself.  Clari 
V.  Southwick,  1  Curtis,  298 ;   Taybr  v.  Baldwin,  10  Barb.  591 

IV.  If  the  action  could  be  supported  on  equitable  principle 
outside  of  the  covenant,  and  were  so  treated,  then  it  is  barred  t 
the  statute  of  limitations  because  it  did  not  accrue  within  two  yeai 

V.  At  the  time  the  repairs  were  made,  defendant  was  mortgag' 
in  possession,  and  as  such  he  was  not  liable  on  the  covenants  of  til 
mortgagor,  though  running  with  the  land.  Johnson  v.  Sherma 
15  Cal.  292 ;  Robinson  v.  Russell,  24  Cal.  473. 

By  the  Court,  Lewis,  C.  J. : 

On  the  fifth  day  of  June,  a.  d.  1862,  M.  S.  Hurd,  Ferdina: 
Dunker  and  Peter  Bossell,  being  the  owners  and  in  possession  oi 
certain  mill-site  and  water  privilege,  regularly  conveyed  to  Char 
Doscher,  Charles  Itgen,  Charles  D.  Mc Williams  and  William 
Duval  a  portion  thereof,  together  with  the  water  privilege  connect 
therewith.     The  grantees  entered  into  possession  and  erected 
quartz  mill  on  the  premises  thus  conveyed.     The  stream  was  fi 
conducted  to  the  mill  of  Hurd  and  associates,  and  thence  to  thai 
their  grantees.     On  the  eleventh  day  of  the  same  month,  the 
spective  parties  entered  into  an  agreement  which,  after  reciting 
necessity  of  constructing  a  dam  across  the  river  and  a  flume  to  c 
duct  the  water  to  their  several  mills,  provided  that  the  dam  i 
flume  should  be  constructed  at  their  joint  expense,  Hurd  and 
associates,  however,  agreeing  to  pay  five  hundred  dollars  m 
than  one-half  the  cost,  and  the  other  parties  the  balance  ;  the  d 
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and  flame,  when  completed,  to  be  owned  and  enjoyed  jointly  in 
eqaal  shares.  It  was  also  agreed  that  they  should  be  kept  in  good 
order  and  repair  at  the  joint  and  equal  expense  of  the  respective 
parties.  Some  time  after  the  construction  of  these  works,  Wheeler 
socceeded  to  the  interest  of  Bossell,  and  he,  together  with  Hurd 
and  Danker,  continued  in  the  ownership  and  remained  in  possession 
of  the  first  mill,  known  as  the  Eureka. 

Boscher  and  his  associates  having  mortgaged  their  mill  some 

^e  between  January  and  March,  1868,  put  the  assignee  of  the 

niortgage  (defendant)  in  possession,  who  continued  to  hold  the 

P>t>{)erty  under  the  mortgage  until  he  obtained  the  absolute  title  by 

^^utQe  of  foreclosure  and  sale  under  his  mort«^age,  which  occurred 

"i  October,  a.  d.  1868.     Early  in  the  year  1868,  while  the  de- 

'^t^dant  was  in  possession  under  the  mortgage,  the  dam  and  flume 

^ere  damaged  to  such  an  extent  that  it  became  necessary  to  make 

®*teii8ive  repairs  upon  them.     Before  proceeding  with  the  work, 

Uie  plaintifis  notified  the  defendant  of  their  damaged  condition,  and 

"^quested  him  to  unite  with  them  in  making  the  proper  repairs. 

-*^©  defendant  agreed  that  the  work  should  proceed,  and  requested 

^©  plaintiff  Wheeler  to  superintend  it  and  "  take  charge  of  the 

^^**kmen."     The  repairs  were  made  in  due  time,  at  an  expense  of 

^^e  thousand  five  hundred   dollars,  one-half  of  which  is  now 

•^^ht  to  be  recovered.    Judgment  for  defendant;  plaintifis  ap- 

P^^  ;  and  it  is  argued  on  their  behalf:  first,  that  the  defendant  is 

^ble  on  the  agreement  entered  into  between  the  defendant's 

S^ntors  and  the  plidntifis ;  and  secondly,  if  not,  that  he  is  so  upon 

^^  own  agreement  with  the  plaintifis,  authorizing  the  work  to  be 

done. 

To  mmntain  the  first  point,  it  is  contended  that  the  deed  of  con- 
^^yance  of  the  mill-site  to  the  grantors  of  the  defendant,  and  the 
^gt^ement  referred  to,  should  be  held  to  be  one  instrument ;  that 
^^  stipulations  of  the  latter  should  be  engrafted  upon  the  deed 
'^od  held  to  be  covenants  running  with  the  land.  But  nothing  is 
^*©arer  than  that  the  two  instruments  are  utterly  disconnected,  as 
^^mpletely  independent  of  each  other  as  they  possibly  could  be. 
"*^«  deed  was  executed  on  the  fifth  day  of  June,  at  which  time  it 
^^^  not  appear  that  there  was  any  thought  of  an  agreement  to 
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construct  or  keep  in  repair  any  dam  or  flame.  There  is  no  e?i- 
dence  that  such  a  project  was  in  contemplation  even  by  any  of  the 
parties,  much  less  that  any  agreement  of  this  character  was  in 
view.  It  was  not,  in  fact,  executed  until  six  days  afterwards, 
and  there  can  be  no  presumption  other  than  that  it  was  not  ood- 
templated  until  such  time.  Had  it  entered  into  the  transaction; 
had  it  been  understood  between  the  parties  at  the  time  of  the  con- 
veyance that  such  contract  should  be  executed,  there  might  be 
some  ground  for  the  claim  that  the  agreement  and  deed  constituted 
but  one  transaction,  and  therefore  should  be  construed  as  one  in- 
strument ;  but  unfortunately  for  the  appellants,  there  is  no  sudi 
showing  in  the  case.  If,  in  fact,  the  agreement  did  not  enter  into 
the  conveyance,  o»  was  not  contemplated  at  the  time,  it  is  of  no 
consequence  how  soon  afterwards  it  may  have  been  executed;  8 
day  or  an  hour  would  as  completely  separate  the  instrumentf 
and  make  them  independent  of  each  other,  as  a  year.  It  is  impofl 
sible,  under  the  evidence  in  this  case,  to  merge  the  deed  aa< 
agreement  into  one  instrument,  and  construe  them  as  if  execute* 
simultaneously. 

Unless  they  constituted  one  instrument  or  transaction,  it  cannc 
be  claimed  that  the  covenants  of  the  agreement  run  with  the  lao 
so  as  to  charge  the  grantee  of  the  covenantor.  To  make  a  cov^ 
nant  run  with  the  land,  it  is  necessary,  first,  that  it  should  relate 
and  concern  the  land ;  and  secondly,  a  covenant  imposing  a  burde 
on  the  land  can  only  be  created  where  there  is  privity  of  esta- 
between  the  covenantor  and  covenantee.  Whether  a  covenant  f* 
the  benefit  of  land  can  be  created  where  there  is  no  privity  is  sts 
questioned  by  some  authorities ;  but  it  was  held  in  Packenharm 
case,  determined  as  early  as  the  time  of  Edward  III,  that  a  stra- 
ger  might  covenant  with  the  owner  in  such  manner  as  to  attach  tl 
benefit  of  a  covenant  to  the  land  and  have  it  run  in  favor  of  tf 
assignees  of  the  covenantee  ;  and  the  rule  there  established  h- 
since  been  frequently  recognized  as  law,  although  questioned  I 
text  writers,  and  the  broad  doctrine  sought  to  be  maintained  thi 
privity  of  estate  is  absolutely  essential  in  all  cases,  to  give  one  m 
a  right  of  action  against  another  upon  a  covenant,  when  there  is  ' 
privity  of  contract. 
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Whether  the  rule  announced  in  PackenharrC%  case  be  law  or  not, 
s  not  necessary  to  determine  here,  for  all  the  courts  hold  that  the 
ztrden  of  a  covenant  can  only  be  imposed  upon  land  so  as  to  run 
rith  it  when  there  is  privity  of  estate .  between  the  covenanter  and 
ovenantee.  It  was  said  by  Lord  Eenyon,  in  Webb  v.  Russell^  3 
[Term,  393,  that  '^  it  is  not  sufficient  that  a  covenant  is  concerning 
he  land,  but  in  order  .to  make  it  run  with  the  land  there  must  be 
I  privity  of  estate  between  the  covenanting  parties."  That  was 
die  law  long  prior  to  the  time  of  Eenyon,  and  has  never  been 
loubted,  although  perhaps  cases  may  be  found  where  an  erroneous 
application  of  the  rule  has  been  made.  To  render  a  covenant 
binding  on  the  assignee  of  the  covenantor,  it  must  therefore  not 
only  be  meant  to  bind  his  estate  as  well  as  his  person,  but  the 
relation  between  the  parties  must  be  such  as  to  render  the  inten* 
tion  effectual — that  is,  there  must  be  privity  of  estate  between  the 
<5oveiiantmg  parties.  To  constitute  such  relation,  they  must  both 
liave  an  interest  in  the  land  sought  to  be  charged  by  the  covenant. 
*t  18  said  their  position  must  be  such  as  would  formerly  have  given 
^^^  to  the  relation  of  tenure.  A  covenant  real  is,  and  can  only  be, 
^  incident  to  land.  It  cannot  pass  independent  of  it.  It  adheres 
^  tte  land,'  is  maintained  by  it,  is  in  fact  a  legal  parasite,  created 
^t  of  and  deriving  life  from  the  land  to  which  it  adheres.  It  fol- 
^^,  that  the  person  in  whose  favor  a  covenant  is  made  must  have 
^  ii^terest  in  the  land  charged  with  it ;  for  he  can  only  get  the 
^venant  through,  and  as  an  incident  to,  the  land  to  which  it  is 
Attached.  Says  Coke,  385,  (a)  :  "  A  seized  of  the  Manner 
^f  D,  whereof  a  Chappell  was  parcell,  a  prior  with  the  assent  of 
^  covent  covenanteth  by  deed  indented  with  A  and  his  heires  to 
'^*ebrate  divine  service  in  his  said  Chappell  weekely,  for  the  lord 
.  4ie  said  Manner  and  his  servants,  &c.  In  this  case  the  as- 
*8nees  shall  have  an  action  of  covenant,  albeit  they  are  not 
^^J^ed,  for  that  the  remedie  by  covenant  doth  runne  with  the  land, 

Sive  damages  to  the  partie  grieved,  and  was  in  a  manner  appur- 
^^nt  to  the  Manner.  But  if  the  covenant  had  beene  with  a 
"^^aiiger  to  celebrate  divine  service  in  the  Chappell  of  A,  and  his 
^^es,  there  the  assignee  shall  not  have  an  action  of  covenant ; 
^^   the  covenant  cannot  be  annexed  to  the  Manner  because  the 
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covenantee  was  not  seized  of  the  Manner."  So  it  is  manifest  t 
interest  in  the  land  sought  to  be  charged  with  the  covenant  m 
exist  at  the  time  the  covenant  is  made.  It  needs  no  argamea 
show  that  an  interest  acquired  afterwards  would  not  aviul  (he  cc 
enantee. 

Did  the  plaintifl^  in  this  case  have  any  estate  in  the  land  ow: 
by  the  defendant  at  the  time  this  agreement  was  entered  into  ? 
is  not  even  claimed  they  had.  Nor  did  the  agreement  itself  crei 
any  such  interest.  There  is  no  attempt  in  it  to  convey  any  esta 
to  them,  nor  a  word  of  grant  in  the  whole  instrument.  It  is 
mere  contract  for  the  erection  of  a  dam,  which  does  not  appear 
be  on  the  premises  either  of  the  plaintiff  or  defendant,  and 
flume  to  conduct  water  to  their  respective  mills,  and  to  mainta 
them  in  good  order.  Suppose  the  grantors  of  the  defendant  h) 
entered  into  an  agreement  binding  themselves  to  build  the  di 
and  flume  for  the  benefit  of  the  plaintifis,  for  a  stipulated  sum 
money ;  will  it  be  claimed  that  such  an  agreement  could  be  held 
covenant  running  with  land  owned  by  such  grantors,  and  whi 
was  entirely  distinct  from  that  upon  which  the  work  was  to  be  p 
formed?  We  apprehend  not.  Where  the  distinction,  as  to 
capacity  to  run  with  the  land,  between  such  a  covenant  and  tl 
entered  into  here,  where  instead  of  compensation  in  money  1 
defendant's  grantors  were  to  receive  a  benefit  from  the  impro 
ment  itself  ? 

As  the  grantors  had  no  estate  in  the  land  owned  by  the  defei 
ant  when  the  agreement  was  entered  into,  but  were  mere  Strang 
to  it,  the  case  comes  directly  within  the  rule  announced  by  h» 
Coke,  and  very  uniformly  followed  both  by  the  English  and  Am^ 
can  courts  since  his  time.  Webb  v.  Russell,  3  Term,  and  Stoke* 
Russell,  Id. ;  Hurd  v.  Curtis,  19  Pick.  459 ;  Plymouth  v.  Gan 
16  Pick.  183.  See  also  an  elaborate  review  of  the  question 
1  Smith's  Leading  Cases,  note  to  Spencer* s  Case ;  2  Washbttrn 
Real  Property,  16  Pick.  183. 

The  case  of  Pit/mouth  v.  Carver  was  of  this  character, 
town  granted  certain  land  on  cdhdition  that  the  grantees  she 
become  bound  by  bond  to  maintain  a  portion  of  the  highway  ; 
sing  by  such  land,  but  did  not  reserve  a  right  of  entry  in  cas^ 
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U^way  should  be  sufiered  to  be  out  of  repidr ;  and  the  grantee 
give  a  bond  accordingly,  by  which  he  bound  himself,  his  heirs, 
executors,  administrators  and  assigns.  It  was  held  that  the  obli- 
gation in  the  bond  was  not  a  covenant  running  with  the  land ;  the 
eoort  saying :  ^'  The  pliuntiffi  claim  to  recover  upon  the  writing 
declared  upon  as  a  covenant  which  runs  with  the  land.  But  with 
what  land  is  .this  covenant  running  ?  No  right  or  estate  in  any 
Ittd  is  conveyed  by  the  covenantor  to  the  inhabitants  of  the  town. 
Not  did  the  town  in  their  deed  reserve  any  right  of  entry,  or 
soy  mterest  whatever,  in  the  land  which  they  granted  to  Bamaby 
•ttd  Shurtleflf.  But  on  the  contrary,  the  town  conveyed  the  land 
on  a  condition  that  the  grantees  would  give  a  bond  that  they  would 
Buuntam  the  highway.  The  grantees  gave  a  bond  to  that  effect, 
ttd  thereupon  the  estate  vested  in  them  absolutely.  We  think  it 
^  clear  that  the  bond  was  a  formal  obligation  of  the  obligors, 
^  subjecting  the  land  which  the  town  had  conveyed  to  them  in 
^7  other  way  than  any  of  the  estate  of  the  obligors  might  be 
W)le  to  the  performance  of  their  personal  covenants  or  obligations." 
There  are  cases  in  equity  holding  that  covenants  entered  into 
touching  or  concerning  land,  but  which  are  not  such  as  will  run 
^^  it,  may  be  enforced  against  the  assignee  of  the  covenantor 
^'^  takes  the  land  with  notice  of  the  covenant.  Such  are  the 
*^8  of  Whitman  v.  Gibson^  9  Simon,  and  Mann  v.  Stephens, 
^^  Simon,  379.  But  in  this  case  there  is  no  showing  that  the 
^rtgagee  had  notice  of  the  covenants  sought  to  be  charged  upon 
*he  land  at  the  time  the  mortgage  was  executed,  or  that  the  de- 
fendant had  such  notice  at  the  time  he  bought  in  the  property  at 
^  foreclosure  sale ;  therefore,  if  the  cases  referred  to  correctly 
declare  the  law,  they  do  not  control  this  case  in  the  absence  of  the 
^^ntial  element  of  notice. 

There  being  no  privity  of  estate,  or  of  contract  between  the 
^^^s,  it  only  remains  to  determine  whether  the  defendant  is 
.  ^Wen  on  his  own  promise  made  to  the  plaintiffs.  First,  the  action 
^  Jiot  based  on  any  such  promise  or  contract.  The  complaint  is 
^^med  with  reference  exclusively  to  the  written  agreement,  and 
Pon  that  alone  relief  is  sought.  Nothing  is  charged  in  the  com- 
Pl^t  tending  to  charge  the  defendant  with  any  personal  obligation, 
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except  that  the  repairs  were  made  witli  his  knowledge.  As  the 
complaint  does  not  allege  any  personal  promise  or  contract  on  the 
part  of  the  defendant,  it  would  hardly  be  conformable  to  the  rules 
of  law  to  award  relief  upon  the  assumption  of  its  existence.  No 
personal  promise  or  agreement  by  the  defendant  could  propeily 
be  proven  under  the  complaint;  for  proof  is  only  admissible  to 
establish  the  case  made  by  the  allegations  of  the  pleading. 

But  again,  if  any  such  promise  was  made,  it  is  undoubtedly 
barred  by  the  statute  of  limitations,  not  being  evidenced  by  writ- 
ing. It  cannot  be  said  that  the  defendant  adopted  the  written 
agreement  as  his  own,  and  thereby  bound  himself  to  it,  for  it  is 
not  shown  that  he  knew  of  its  existence.  But  even  if  he  knew  of 
it,  the  only  evidence  of  his  obligation  upon  it  was  in  parol,  and 
therefore  it  cannot  with  any  degree  of  reason  be  said  that  if  he 
had  directly  adopted  the  contract  by  a  parol  promise,  his  obli- 
gation would  not  be  barred  by  the  limitation  prescribed  for  parol 
contracts. 

The  judgment  below  must  be  affirmed. 
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Li.  ROGERS  et  ah,  Respondents,  v.  MARTIN 
COONEY,  Appellant. 

ON  Requisite  to  Maintain  Trespass.  In  an  action  of  trespass 
,  it  is  only  necessary  for  the  plaintifif  to  prove  a  rightful  possession  in 
t  is  not  incumbent  on  him  to  establish  any  title  beyond  that. 

Ilaims  Analogous  to  Mining  Claims.  If  land  be  valuable  only 
3tals  which  it  may  contain,  such  as  land  on  which  tailings  have  been 
and  it  is  not  claimed  for  any  other  purpose,  the  acquisition  of  a 
J  title  to  it  is  governed  by  the  same  rules  ordinarily  controlling  pos- 
:lcs  to  mining  claims. 

Land  Valuable  Only  for  Tailings.  Where  a  person  entered 
int  land,  upon  which  tailings  were  deposited,  for  the  purpose  of  dig- 
.  up,  hauling  them  away  and  milling  them,  and  caused  a  survey  to  be 
recorded,  marked  the  boundaries  with  large  posts  firmly  sot  in  the 
the  comers  and  one  in  the  center  of  one  of  the  sides,  and  thercafler 
to  work  the  claim  and  built  a  cabin  on  it,  which  was  used  for  storing 
employed  on  the  premises :  Heldy  that  he  had  a  possession  sufficient 
in  trespass  against  an  intruder  entering  within  his  boundariefl. 
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Distinction  BmvKEN  Possession  op  Mining  Claim  and  Possession  of  Fin- 
ING  Land.  The  same  acts  which  are  required  to  enable  a  settler  to  obtia 
actual  possession  of  pasture  or  agricultural  land,  so  as  to  subject  it  to  the 
purpose  for  which  it  is  useful,  are  not  demanded  when  the  claim  id  only  oC 
mining  ground. 

Fencing  not  Necessary  to  Possession  of  Mining  Claim.  Fencing  a  mining  cbiA 
would  serve  no  useful  purpose  except  to  mark  its  boundaries ;  and  any  odier 
means  which  will  accomplish  that  object  will  equally  answer  the  requirements 
of  the  law  as  to  the  possession  of  .such  a  claim. 

Tailings  Removed  from  Land  in  Possession  of  Another.  Where  a  ^^oS 
was  found  to  have  the  possession  of  certain  land  upon  which  tailings  wet^ 
deposited,  and  defendant  to  have  intruded  and  removed  a  portion  of  snch  t^ 
ings  :  Held^  that  plaintifif  *s  right  to  the  tailings  was  coextensive  with  his  rigb 
to  the  land. 

Arguments  on  Appeal  Outside  of  Record.  The  Supreme  Court  will  not  ccK 
sidcr  questions  argued  before  it,  when  the  facts  and  proceedings  upon  vhl< 
such  arguments  are  based  are  not  brought  up  in  the  record  or  properly  p< 
sen  ted. 

Appeal  from  the  District  Court  of  the  Third  Judicial  Diatric 
Lyon  County. 

The  claim  taken  up  by  the  plaintiff,  John  L.  Rogers,  Sich!^ 
Trotter  and  John  R.  Rogers,  consisted  of  a  tract  of  land  conta.^ 
ing  one  hundred  and  twenty-two  acres  in  Lyon  County,  n 
facts  are  stated  in  the  opinion. 

M,  M,  Clarke^  for  Appellant. 

I.  Plaintiffs  cannot  recover  upon  the  weakness  of  defendar" 
rights ;  but  must  recover,  if  at  all,  upon  the  strength  of  their  o^ 
Unless  the  tailings  sued  for  were  the  property  of  plaintiff,  judgam 
must  go  for  defendant,  because  the  defendant  had  reduced  such  C: 
ings  to  his  possession  by  gathering  them  up  and  hauling  them  a^ 

n.  Plain tiflfe  have  shown  no  paper  title  nor  any  possessory  ri. 
to  the  land.  They  did  not  comply  with  the  requirements  of 
possessory  act;  nor  did  their  acts,  independently  of  the  statu 
constitute  a  possessory  right.  Sunol  v.  Hepburn^  1  Cal.  2^ 
Kile  V.  TMs,  23  Cal.  431 ;  Coryell  v.  Cain,  16  Cal.  567 ;  Gh^^ 
rison  v.  Sampson^  15  Cal.  95 ;  21  Cal.  454 ;  32  Cal.  15 ;  Sani* 
V.  Noye%^  1  Ne v.  68 ;  2  Nev.  280 ;  Staininger  v.  Andrews j  4  Nei 
59 ;  Bobinsan  v.  The  Imperial  Silver  Mining  Co.  5  Nev.  44. 
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HI.  Before  deposited  on  the  land,  the  tailings  were  personal 
property.  Gathering  them  into  piles  severed  them  from  the  realty, 
reduced  them  to  possession,  and  changed  their  character  from  real 
to  personal  property.  Of  course,  this  is  only  true  as  to  the  persons 
acquiring  right  at  the  severance.  But  as  to  such  persons,  there 
can  be  no  more  doubt  about  the  ownership  and  right  to  remove, 
than  in  the  case  of  growing  trees  felled  and  manufactured  into 
wood.    11  Gushing,  11 ;  6  Nev.  81. 

IV.  In  the  progress  of  the  suit  the  defendant^'violated  the  in- 
jection, and  thus  put  himself  in  contempt.     For  this  contempt  he 
was  arrested  and  punished,  and  in  the  proceeding  a  receiver  was 
appointed  and  put  in  charge  of  the  tailings  removed,  pending  the 
^*t-     And  in  this  case,  without  amended  or  supplemental  com- 
P'mnt  or  trial,  the  court  adjudged  the  plaintifife  to  own  the  tailings 
^^d  to  have  been  wrongfully  removed,  and  ordered  the  receiver  to 
deliver  them  into  the  possession  of  the  plaintiflfe.     This  also  was 

SJUis  ^  Eing^  for  Respondents. 

I«  Plidniifl^  have  shown  a  good  and  valid  appropriation  by  them 
^^  the  premises  and  property  in  controversy,  by  having  done  such 
^ta  as  confer  a  mining  right  upon  them,  according  to  the  well 
^^^^ognized  rules  concerning  appropriation  of  mining  claims. 

II.  It  is  admitted  the  ground  was  valuable  only  for  the  tailings 
"^Pon  it,  or  in  a  qualified  sense  as  a  mining  claim.  Under  such  cir- 
^^tostances,  what,  more  than  plaintiffs  did,  could  be  required  under 
^^  law  to  confer  a  mining  right  ?  It  was  not  necessary  to  fence. 
'^<iJarland  v.  CuU>ert8on,  2  Nev.  282 ;  Unglish  v.  Johnsauj  17 
^^.  107. 

In.  If  plaintifis  acquired  and  had  possession  of  the  premises  and 

P^Xiperty  for  mining  purposes,  as  claimed  by  us,  this  is  a  full  and 

^t^iplete  answer  to  the  position  of  defendant  as  to  the  severance 

^d  removal  of  the  tailings.      Whitman  Co.  v.  Baker  et  als.j  8 

^^v.  887. 

TV.  As  to  (he  proceedings  on  contempt  and  as  to  the  receiver, 
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there  is  not,  nor  does  there  purport  to  be,  any  account  or  hisfcoiy 
in  the  record. 

By  the  Court,  Lewis,  C.  J. : 

Trespass  for  entering  upon  a  tract  of  land  and  removing  (here 
from  certain  tailings  claimed  by  the  respondents.     The  judgment 
below  was  for  the  plaintiffs,  awarding  to  them  eight  hundred  dollars 
damages,  and  enjoining  the  defendant  from  a  repetition  of  the  acta 
complained  of.*  The  learned  judge  below  found  that  upon  tie 
twenty-first  day  of  March,  a.  d.  1870,  the  plaintifib  entered  upon 
the  land  in  question,  which  is  a  long  narrow  tract,  upon  which  the 
tailings  were  deposited ;  caused  a  survey  thereof  to  be  made  a»d 
recorded,  and  marked  the  boundaries  by  red  posts  firmly  set  in  the 
ground  at  each  comer,  and  one  in  the  center  of  the  south  boundary 
line  ;  that  continuously  thereafter  they  have  been  engaged  in  dig- 
ging up,  hauling  away,  and  milling  the  tailings  deposited  thereon; 
that  in  August,  a.  d.  1870,  they  built  a  small  cabin  within   the 
boundaries  designated,  using  it  for  storing  the  tools  employed   by 
them  on  the  premises  and  for  other  purposes ;  that  they  had  applied 
to  the  proper  state  authorities  to  purchase  a  portion  of  the  la»<*  > 
deposited  the  consideration  therefor,  and  also  received  from   the 
Central  Pacific  Railroad  Company  a  contract  whereby  it  agreed  ^ 
convey  to  them  the  residue  as  soon  as  it  should  receive  a  paten* 
therefor  from  the  government,  the  land  being  within  a  sectK* 
granted  to  that  corporation  by  the  Act  of  Congress  of  July  1^ 
1862.     On  the  seventh  day  of  December,  the  defendant  entered 
upon  the  land  and  began  to  remove  the  tailings,  and  before  t*^® 
suit  was  brought  had  removed  about  two  hundred  tons,  val**^ 
at  four  dollars  a  ton.     Shortly  after  his  entry  upon  the  premise^? 
he  also  made  application  to  the  state  to  purchase  that  portion  ^ 
the  land  upon  which  the  trespass  was  committed.     Neither  he,  ^^ 
the  plaintiff,  however,  had  acquired  any  title  thereto  from  the  sta^ 
at  the  time  of  trial.     The  claim  which  he  made  to  the  land,  y^^^ 
before  the  time  of  this  trespass,  appears  to  have  been  abandon^  » 
and  is  therefore  of  no  weight  in  this  case.     The  court  finds,  al^' 
that  the  land  in  question  was  utterly  useless,  and  of  no  valu43 
cept  for  the  tailings  deposited  on  it. 
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Ibis  is  also  admitted  by  the  parties.     No  title  to  the  tailings  is 
ilaimed  by  either  party,  beyond  that  which  may  have  been  acquired 
>y  the  attempts  to  obtain  title  to  the  land  upon  which  they  were 
located,  or  their  actual  reduction  to  possession,  they  having  been 
brought  down  in  the  stream  from  the  quartz  mills  above  and  de- 
pofflted  on  the  land  in  question  by  the  water  running  over  it,  form- 
mg  a  stratum  upon  its  surface  and  becoming  a  part  of  the  soil  itself. 
The  question  then  is,  which  of  these  parties  had  the  best  right. 
As  the  trespass  does  not  seem  to  have  been  committed  on  that  por- 
tion of  the  land  agreed  to  be  conveyed  by  the  Central  Pacific  Rail- 
road to  the  plaintiffi,  and  as  neither  party  appears  to  have  acquired 
toy  title  from  the  state  to  that  portion  upon  which  it  was  com- 
nntted,  what  right  or  title  the  plaintiff  acquired  by  means  of  this 
contract  with  the  Central  Pacific  Railroad  and  from  the  state  by 
4e  application  to  purchase,  and  the  deposit  of  the  purchase  money 
Qtty  be  left  out  of  the  case.     Let  us  ascertain  then,  what  right  he 
***d»  independent  of  these  facts. 

It  must  be  borne  in  mind  throughout  the  case,  that  iti  an  action 
w  trespass  it  is  only  necessary  for  the  plaintiff  to  prove  a  rightful 
P<*8e88ion  in  himself;  it  is  not  incumbent  on  him  to  establish  any 
■tie  beyond  that.     The  right  of  property  may  be  either  in  the 
8^vemment  or  a  third  person.     In  either  case  where  the  contro- 
versy is  between  persons  neither  of  whom  claims  the  real  title,  the 
^^estion  turns  simply  on  the  best  right  of  possession.   The  plaintiff, 
^ftfore,  in  such  action  is  only  called  upon  to  prove  that  the  prop- 
^  was  rightfully  in  his  possession  as  against  the  defendant  at  the 
^e  of  the  acts  complained  of,  and  that  the  defendant  committed 
^®  injury.     Does  the  proof  in  this  case  bring  the  plaintiffs  within 
^^  fule  ?    It  is  argued  not ;  that  they  had  acquired  no  such  pos- 
^^on  of  the  land  in  question  as  to  entitle  them  to  its  possession 
^  ^^gainst  the  defendant. 

^t  is  admitted  by  the  parties,  and  so  found  by  the  court  below, 
^t  the  land  in  question  is  of  no  value  except  for  the  tailings,  and 
^t  they  are  valuable  only  for  the  gold  and  silver  which  they  con- 
^.  So  it  is  manifest  from  the  evidence  that  neither  plaintiffs  nor 
''^ndant  claimed  (he  land  for  any  purpose  except  that  of  securing 
^H  tailings ;  in  other  words,  it  is  claimed  by  tliem  for  mining 

15 
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purposes  only.  Altfaoogfa  not  a  mining  claim,  within  ti 
meaning  of  the  expression  as  general!  j  used  in  this  countar 
is  80  closely  analogous  to  it^  that  the  propriety  of  snbje 
acqoi^tion  and  maintenance  of  the  possession  of  it  to  the  r 
eming  the  acquiation  of  the  ri^t  of  possession  to  a  etnctl 
claim,  at  once  suggests  itself.  The  only  value  attached  to 
results  from  the  precious  metals  which  may  be  obtained 
What  the  difference  how  these  metals  may  have  been  < 
there,  so  fiir  as  a  case  of  this  kind  is  concerned  ?  It  is  di 
through  a  certain  stratum  of  earth,  which  must  be  dug  up 
through  a  certain  milling  process,  as  in  case  of  any  ordinal 
liferous  earth.  K  the  land  be  valuable  only  for  the  metal 
may  contsun,  and  it  is  claimed  by  neither  party  for  any  ot 
pose,  the  acqui^tion  of  title  to  it  should  manifestly  be  gov( 
die  rules  ordinarily  controlling  the  acquisition  of  title  or 
of  possession  to  mining  claims.  We  do  not  pretend  to  hold 
herg  in  question  to  be  mineral  land,  but  only  that  it  is  s 
analogous  thereto,  that  the  laws  controlling  the  possessic 
should  also  govern  the  other.  Under  those  rules  the  plaii 
an  undoubted  possession,  sufficient  to  enable  them  to  maint 
pass  against  any  person  entering  within  their  boundarie 
such  as  would  show  a  better  right.  It  is  the  suggestion  c 
and  the  clearest  reason,  that  the  same  acts  which  are  rec 
enable  a  settler  to  obtain  actual  possession  of  pasture  or  agi 
land,  should  not  be  demanded  where  the  claim  is  only  o 
ground.  In  the  first  case,  fencing  is  often  indispensable 
pletely  subject  the  land  to  the  purposes  for  which  alone  it 
Hence  it  is  generally  held  that  such  acts  must  be  performe 
bring  it  within  this  rule  of  utilization.  But  fencing  a  mini 
would  be  an  utterly  useless  act.  It  would  in  no  wise  im 
value,  and  would  often  be  a  mere  incumbrance ;  it  would  u 
remotest  manner  further  the  purpose  for  which  alone  the 
valuable.  The  rule  requiring  fencing  and  improvement  is 
utility,  requiring  the  land  to  be  subjected  to  the  purposes  1 
it  is  useful ;  but  the  reason  for  requiring  such  improve 
respect  to  agricultural  lands  has  no  application  to  a  mini] 
nor  to  land  like  this,  which  is  valuable  only  for  mining  ] 
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It  has  therefore  been  uniformly  held  that  fencing  is  not  necessary ; 
that  to  do  so  could  serve  no  purpose  except  to  mark  the  boundaries  ; 
and  any  other  means  which  will  accomplish  that  object  will  equally 
answer  the  requirements  of  the  law.     Thus  in  Unglish  v.  Johnson, 
IT  Cal.  107,  the  court  decided  that  possession  taken  of  a  mining 
daim  without  reference  to  mining  rules  was  sufficient,  as  against 
one  entering  by  no  better  title,  to  maintain  an  action ;  and  that  such 
possession  need  not  be  evidenced  by  actual  enclosure,  but  if  the 
daim  be  included  within  distinct,  visible  and  notorious  boundaries, 
ukI  if  a  portion  of  it  is  worked  within  such  boundaries,  it  is  sufficient 
^gunst  one  entering  without  title.     So  it  was  held  that  going  on 
«nd  to  work  it,  or  even  work  done  in  proximity  and  in  direct  rela- 
tion to  the  claim,  for  the  purpose,  of  extracting  or  preparing  to  ex- 
ti^ct  minerals  from  it,  as  starting  a  tunnel  a  considerable  distance 
^  off  to  ran  into  the  claim  is  a  sufficient  possession  of  the  claim.     Say 
«e  court :  "  The  question  arises  as  to  the  extent  of  the  possession  of 
Ae  first  taker,  and  the  rules  which   determine  this  question.  *  In 
^''^iiung  claims,  we  require  no  other  acts  as  evidence  of  possession  than 
fliose  usually  exercised  by  the  owners  of  such  claims.     A  miner  is 
^^  expected  to  reside  upon  his  claim,  nor  to  build  upon  it,  nor  to 
^tivate  the  ground,  nor  to  enclose  it.     The  claim  is  usually  of  a 
•""■^•B  strip  of  land  compared  with  the  extent  of  the  ground  gener- 
y^J  taken  up  for  agricultural  purposes.     Its  only  value  is  in  work- 
^  it  and  extractmg  minerals.     Going  on  the  land  to  work  it,  or 
^^  work  done  in  proximity,  or  preparing  to  extract  minerals  from 
^  ^  for  example,  starting  a  tunnel  a  considerable  distance  off  to 
'^Q  bto  the  claim,  would  be  a  possession  of  the  claim  within  the 
^^bg  of  the  rule.      *     *     *      But  we  think  where  a  claim  is 
5'^^tiy  defined  by  physical  marks  that  possession  taken  for  min- 
^  purposes  embraces  the  whole  claim  thus  characterized,  though 
*®  actual  occupancy  or  work  done  be  only  on,  or  of,  a  part,  and 
^^h  the  party  does  not  enter  in  accordance  with  mining  rules  or 
'^^er  a  paper  title.     The  rule  which  applies  to  agricultural  land, 
^^  holds  to  a  more  strict  interpretation  of  a  poBsemo  pedis,  does 
r^t  apply  to  such  a  case.    Inclosure,  if  not  impossible,  besides  be- 
^8  prol^bly  hurtful  to  other  interests  and  rights,  would  be  wholly 
^^leas.     It  would  ^ye  no  greater  or  better  advertisement  of  the 
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extent  of  the  claim  than  those  physical  signs,  nor  give  any  better 
protection  to  the  premises  against  intrusion,  or  «how  any  higher 
power  of  dominion."     This  doctrine  was  affirmed  in  Table  Mowir-—^ 
tain  Tunnel  Co,  v.  Stranahan,  20  Cal.  199,  and  again  in  JSiui  y. 
Winter^  30  Cal.  349,  and  is  clearly  the  doctrine  always  recoj 
in  this  state. 

It  does  not  seem  to  be  questioned  but  the  plaintiflb  had  desij 
nated  the  boundaries  of  this  claim  by  distinct  physical  marks.    The 
had  placed  large  posts  painted  with  a  red  color  at  its  several  c(k 
ners,  and  also  an  additional  one  in  the  centre  of  the  south  line.     B* 
as  there  appears  to  be  no  question  in  the  case  as  to  the  fact 
the  boundaries  were  marked  by  distinct  visible  monuments,  it  is 
necessary  to  discuss  the  question  further.     Their  possession 
therefore,  all  that  was  required,  and  was  sufficient  to  enable  tiiem. 
hold  and  protect  it.     With  this  view  of  the  case  it  is  unnecee 
to  decide  what  right  or  title,  if  any,  the  plaintiff  acquired  by  mean^s    oj 
the  contract  with  the  railroad  company.     Nor  can  it  be  cl 
that  the  defendant  acquired  any  right  or  title  to  the  tailings 
ered  together,  or,  as  it  is  claimed,  severed  from  the  land   by 
whilst  the  plaintiffs  were  in  the  rightful  possession  of  the  premLs^M, 
for  their  right  to  the  tailings  was  coextensive  with  their  right  to    feXie 
land.     And  as  we  have  shown  they  had  such  right  and  possessioo 
at  the  time  of  the  entry  of  defendant,  they  had  an  equal  rigjht    io 
and  possession  of  the  tailings. 

The  only  remaining  question  argued  in  this  court  arises  cot  <3t 
the  action  of  the  court  below  in  placing  a  receiver  in  posseanon  ^ 
a  certain  quantity  of  the  tailings,  removed  in  violation  of  a  restni^D- 
ing  order,  and  subsequently  adjudging  the  title  to  the  same  to  be  i^ 
the  plaintiffs.  None  of  the  proceedings  had  in  Hie  appomtment  <^ 
the  receiver,  and  none  of  the  evidence  touching  the  removal  of  tl»« 
property  in  violation  of  the  order  of  court,  appear  in  the  record 
Under  such  circumstances  this  court  does  not  feel  warranted  in  ^^ 
tempting  a  review  of  the  action  of  the  court  below,  as  it  would  S^ 
compelled  to  do  so  with  no  satisfactory  information  of  the  hi^  '^ 
upon  which  its  action  was  taken.  However,  if  we  were  allowed  ''^ 
act  upon  the  facts  as  related  in  the  brief  of  counsel  for  appeUu^-  ^ 
we  should  not  hesitate  in  holding  that  the  court  below  was  hH^^ 
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jostified  and  warranted  by  the  law  in  summarily  restoring  all  prop- 
^  to  the  plaintiff  which  it  was  found  upon  the  final  hearing  be- 
longed to  him,  and  which  had  been  removed  or  taken  possession  of 
I>J  the  defendant  in  contempt  of  an  order  against  him  enjoining  any 
such  interference  with  it. 
Judgment  below  must  be  affirmed,  and  it  is  so  ordered. 


JOHN  EHRHARDT,  Rbspondent,  v.  A.  CURRY,  Appellant. 

IGAL  Ebbor  in  Judomekt  MUST  BE  PRESENTED  Below.  Where  on  appeal 
it  appeared  that  there  was  a  clerical  error  or  mistake  to  the  extent  of  five 
dollars  in  a  judgment,  and  the  attention  of  the  court  below  had  not  been  called 
to  it :  Held,  that  the  point  could  not  be  made  in  the  appellate  court. 

Appeal  from  the  District  Court  of  the  Second  Judicial  District, 
^^TTx%shj  County. 

This  was  an  action  on  two  checks,  one  for  $735.90  and  the  other 

**  •102.00,  dated  Carson  City,  May  15th,  1871,  and  drawn  on 

WeDg,  Fargo  &  Co.  by  defendant  in  favor  of  plaintiff.     Wells, 

^argo  &  Co.  refused  to  pay  for  want  of  funds  of  defendant.     The 

defense  was  want  of  consideration.     There   was  a  judgment  for 

plaintiff  for  the  amount  of  the  checks  and  interest ;  but  it  seems 

^^t  the  judgment  was  entered  for  $5  too  much.    The  specifica- 

**o*i»  of  error  in  the  statement  on  motion  for  new  trial  were  to  the 

^^ct  that  the  evidence  was  insufficient  to  show  that  defendant  was 

**^le  on  the  checks,  and  that  it  appeared  that  the  checks  were 

&^en  for  work  done  by  plaintiff  in  the  erection  of  the  United  States 

^I'aitch  mint  at  Carson  City,  and  that  such  work  was  done  for  the 

^^ted  States  Government  and  not  for  defendant. 

In  the  judgment,  the  court  recited  that  it  found  that  defendant 
'^^e  and  delivered  the  checks,  as  set  out  in  the  complaint ;  that 
^ey  were  given  for  a  good  and  valuable  consideration ;  ttiat  plaintiff 
^^  the  owner  and  holder  thereof ;  that  there  was  due  and  payable 
^  bim  firom  defendant  thereon  the  amount  of  said  checks  and  inter- 
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est ;  and  then  followed  the  judgment  that  plaintiff  recover  of  de- 
fendant the  sum  of  $872.51  and  costs. 

T,  D,  Udwards  and  Thomas  Welhj  for  Appellant. 

I.  The  findings  of  fact  do  not  justify  any  conclusions  of  law  fih 
vorable  to  the  plaintiff,  nor  do  they  show  that  plaintiff  was  legall; 
entitled   to  any  judgment  against  defendant.     The  court  did  no^ 
find  that  the  facts  ever  transpired,  contingent  upon  which  plainti 
had  a  right  to  sue  upon  the  checks  or  either  of  them. 

II.  The  court  found  no  conclusion  of  law ;  hence  the  judgme 
is  unauthorized  and  voidable. 

III.  The  judgment  shows  upon  its  face  that  it  is  in  excess  of 
amount  then  due  from  defendant  to  plaintiff  on  the  checks  si 
upon,  if  anything  was  due.  The  checks  and  interest  amounted^  ^ 
$867.47,  and  not  f  872.51  for  which  judgment  was  entered.  14  (^2.  ^ 
240  ;  3  Cal.  396. 

Robert  M.  Clarke^  for  Respondent. 

By  the  Court,  Garber,  J. : 

In  this  case  the  only  assignment  which  is  even  plausible,  is 
the  judgment  is  for  five  dollars  more  than  the  sum  prayed  for 
shown  to  be  due  by  the  findings  and  complaint.     This  was  c 
a  clerical  error,  or  the  result  of  a  mistake  in  computing  the  inteiresl 
The  attention  of  the  court  below  should  have  been  called  to     tbe 
mistake,  and  a  motion  there  made  to  correct  it.     Under  the  circuzD- 
stances,  the  point  cannot  oe  made  in  this  court.     5  Cal.  417  ;    20 
N.  Y.  498. 

The  judgment  is  affirmed,  with  costs. 
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Id  the  Hatter  of  the  Estate  of  Henry  Sticknoth. 


IN  THE  MATTER  OF  THE  ESTATE  OF  HENRY  STICK- 
NOTH,  Dbcbasbd.  H.  H.  BENCE,  Public  Adminis- 
trator, Appellant. 

►"STITCTIONALITT    OF    STATUTE    CONCERNING    HeNRT    StICKNOTH'S   WiLL.        Where, 

tiiidcr  the  act  of  March  4th,  1871,  (Stats.  1871, 129)  the  unattested  papei  therein 
Inferred  to  was  admitted  to  probate  as  the  will  of  Henry  Sticknoth,  deceased : 
Jidtld^  that  such  statute  was  not  unconstitutional,  and  such  admission  to  probate 
not  error. 

^SUMPTIONS  IN  Fayor  OF  PROPER  JUDICIAL  AcTiON.  Where  the  unattested 
IMiper  purporting  to  be  the  will  of  Henry  Sticknoth,  deceased,  was  admitted  to 
probate  in  accordance  with  the  provisions  of  the  act  of  March  4th,  1871,  relating 
thereto,  (Stats.  1871,  129):  Held,  that  the  presumptions  were  in  favor  of  the 
validity  of  the  action  of  the  legislature  and  of  the  court  below  ;  that,  as  noth- 
ing appeared  to  the  contrary,  it  should  be  assumed  the  deceased  left  no  heirs, 
cand  that  the  state  alone  had  an  interest  in  preventing  the  probate  of  such  will. 

^x-uTB  Validating  Unattestf.d  Will.  The  passage  of  a  statute,  which  val- 
idates a  will  by  dispensing  with  the  requirement  of  attesting  witnesses,  is  not 
the  exercise  of  judicial  power;  and  such  a  statute  is  not  for  any  such  reason 
unconstitutional. 

A^TirrE  Waiving  Escheat  not  Unconstitutional.  The  state,  through  the  legis- 
lature, may  waive  the  right  to  insist  upon  a  technical  informality  in  the  execu- 
tion of  a  will  as  against  the  just  and  equitable  claims  of  the  legatee ;  in  other 
words,  it  may  waive  its  rights  to  an  escheat  by  ordering  that  an  unattested 
will  may  be  admitted  to  probate ;  and  there  is  nothing  in  the  constitutional 
provision  concerning  the  school  fund.  Art.  XI,  Sec.  8,  to  prevent  it. 

^'A'Tute  Preventing  Ehcheat  no  Transfer  from  School  Fund.  The  statute 
providing  for  the  admission  to  probate  of  the  unattested  will  of  Henry  Stick- 
notb,  deceased,  (Stats.  1871,  129):  Held,  not  to  transfer  to  another  fund,  be- 
sides the  school  fund,  the  proceeds  of  an  escheated  estate. 

^b^stitutional  Provision  as  to  Escheats.  The  constitution  does  not  in  terms 
vest  in  the  school  fund  the  title  to  escheats  ;  it  enjoins  the  application  of  cer- 
tain resources  to  a  specified  purpose  coupled  with  a  prohibition  against  their 
diversion  to  other  uses ;  but  it  does  not  prevent  the  legislature  from  determin- 
ing what  estates  shall  escheat,  or  from  asserting  or  waiving  a  claim  to  derelict 
goods. 

^^icroF  Attesting  Witnesses  to  Will.  Attesting  witnesses  to  a  will  are 
not  required  for  the  purpose  of  protecting  the  contingent  and  possible  right  of 
property  in  the  state  by  way  of  escheat ;  but  to  prevent  the  setting  up  of 
fictitious  wills  against  heirs  and  representatives. 

**^T  Lnterested  Person  can  Complain  of  Violation  of  Vested  Rights. 
Courts  will  not  declare  a  statute  void  as  infringing  vested  rights,  except  at  the 
instance  of  a  party  whose  rights  are  violated  or  impaired. 
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Public  Administrator  has  no  Vksted  Rights  in  Escheated  Estates.  Where 
a  person  owning  an  estate  died  without  heirs,  and  leaving  a  paper  purporting 
to  be  a  will,  but  unattested  ;  and  the  legislature  passed  an  act  to  ralidate  such 
paper  as  a  will,  and  thereby  in  effect  waived  an  escheat :  Hdd^  that  the  public 
administrator  had  no  vested  right  to  the  estate  or  its  administration,  and 
right  to  be  heard  urging  that  the  act  was  unconstitutional. 

Statute  Wax VI  so  Escheat  Not  Regulation  of  Practice.    The  statute  provi 
ing  for  the  admission  to  probate  of  the  unattested  will  of  Henry  Stickm 
(Stats.  1871,  129)  is  not  a  regulation  of  the  practice  of  a  court  of  justice 
does  not,  in  that  respect,  violate  the  constitution.     Art  lY,  Sec.  20. 

Statute  Waving  Escheat  not  Opposed  to  Constitution,  Art.  IV,  Section 
The  statute  providing  for  the  admission  to  probate  of  the  unattested  will 
Henry  Sticknoth  (Stat^.  1871,  129)  is  not  objectionable  as  a  special  act  i 
case  where  a  general  law  could  be  made  applicable. 

Objection  of  Want  of  Seal  to  Will.    Where  it  was  urged  in  the  Supreme 
for  the  first  time  that  a  will,  admitted  to  probate  in  the  court  below,  was 
valid  for  want  of  a  seal ;  and  the  record  did  not  purport  to  contain  a  copy 
the  original  will  or  a  fac-similc  thereof,  but  only  a  translation :  Held^  that 
objection  could  not  be  successfully  urged. 

Seal  to  Will  Need  Not   be   Mentioned,    nor  Remain.     Though   the  stai 
contains  an  absurd  and  novel  requirement  that  a  will  shall  be  sealed,  (i 
1862,  58,  Sec.  3)  it  is  unnecessary  to  make  mention  of  the  seal  in  the  ins 
ment ;  nor  is  it  necessary,  if  by  the  act  of  sealing  the  condition  im 
the  statute  is  performed,  that  the  seal  should  remain. 

Appeal  from  the  District  Court  of  the  Second  Judicial  Distr-i-  ^^ 
Ormsby  County. 

Henry  Sticknoth  died  on  February  10th,  1869,  at  Empire  CJi  *y» 
in  Ormsby  County,  leaving  about  f 4,000  in  gold  coin,  and  a  pa-j^^^f 
written  six  days  previously  in  the  German  language,  which  he      *^ 
tended  to  be  his  last  will  and  testament,  and  which  he  deliverecL    ^ 
Seibo  Muntinga,  the  person  intended  under  the  name  of  Sibo  to   ^ 
his  legatee.     The  translation  of  the  paper  given  in  the  opiniao^    « 
the  court,  and  which  was  used  in  the  court  below  and  as  such    ^^' 
mitted  to  probate,  is  evidently  an  attempt  to  give  it  word  for  wo^ 
in  English  as  it  was  in  German,  with  the  result  of  making  bad  Ei<^2' 
lish  out  of  what  was  good  German. 

It  seems  that  Seibo  Muntinga  made  two  separate  attempts  ^ 
have  the  paper  admitted  to  probate,  one  before  and  one  after  ^"® 
passage  of  the  act  of  March  4th,  1871,  given  in  the  dissen*^*^^ 
opinion  of  Justice  Whitman.     Both  these  attempts  failed,  the  fi^^ 
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because  the  court  held  the  paper  not  to  be  a  will,  and  the  second 
because  it  appeared  that  Muntingahad  previously  transferred  all  his 
interest  in  the  estate  to  Samuel  A.  Mathews.  These  facts,  how- 
ever, were  not  made  part  of  the  record  on  appeal.  On  March  22d, 
1871,  Samuel  A.  Mathews,  the  assignee  of  Muntinga,  filed  his 
petition  to  have  the  paper  admitted  to  probate  as  the  will  of  Henry 
Sticknoth.  H.  H.  Bence,  the  public  administrator  of  Ormsby 
County,  then  in  charge  of  the  estate,  objected  to  and  contested 
the  proceedings.  It  was  he  who  took  this  appeal  from  the  order 
admitting  the  will  to  probate. 

Robert  M.  Clarke^  for  Appellant. 

!•    The  act  of  March  4th,  1871,  is  special  in  a  case  where  a 

general  law  could  be  made  applicable.     It  admits  a  paper  to  pro- 

"*^  as  a  will  which  had  previously  been  excluded  by  the  court. 

*^  inakes  an  act  valid  which  before  was  void.     It  suspends  a  gen- 

®™  law  in  favor  of  a  particular  individual.     It  creates  a  right  and 

^^ts  it  in  the  devisee,  which  until  then  had  no  existence.     It  sus- 

P^^da  the  statute  of  limitations,  and  gives  a  right  of  action  which, 

^  ^t  ever  had  an  existence,  was  barred  by  time.     It  defeats  rights 

r^  the  estate  of  Sticknoth,  which  were  vested  in  his  heirs  or  in  the 

^1  by  granting  the  estate  to  a  person  who  had  no  legal  or 

T^^itable  rights  whatever  therein.     In  each  of  which  particulars  it 

^  assumption  of  power  wholly  unwarranted  by  constitutional 

!!7^-    It  is  forbidden  for  the  two  reasons,  either  sufficient  —  1st, 

^^  it  is  special.     2d.  That  it  is  judicial.     See  Cooley's  Const. 

f^^itations,  90-97  ;  Sedgwick's  Statutory  &  Comst.  Con. ;  19  111. 

J^8;  16  Penn.  266  ;  2  Ark.  284  ;  3  Vt.  507  ;  10  N.  Y.  374  ; 

^   XSck.  64 ;  11  Penn.  St.  494 ;  39  Penn.  St.  137  ;  43  Penn. 

^t-  612. 

B.    The  court  erred  in  admitting  the  paper  to  probate  ais  the 

^1  of  Henry  Sticknoth,  because  the  same  was  not  sealed  by  the 

^^tator.     No  will  is  valid  unless  "  sealed  with  the  testator's  seal." 

CStats.  1862,  58,  Sec.  3.)     The  act  of  March  4th,  1871,  in  no 

^^nner  cures  the  omission  to  "  seal." 
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Thomas  Wells,  also  for  Appellant. 

The  act  of  1871  does  not  dispense  with  testate  seal;  the  it 
of  1862  requires  testate  seal  to  every  written  will ;  ergo  the  act 
1871  does  not  repeal  that  "part"  of  the  act  of  1862,  reqmricm£ 
the  seal  of  the  testator,  and  the  will  is  as  invalid  now  as  it  er 
was,  admitting  pro  re  rata  the  power  of  the  legblature  to 
an  invalid  will. 

This  it  seems  to  us  disposes  of  the  whole  case,  inasmuch  as 
application  is  not  made  by  the  party  who  by  the  act  of  1871 
authorized  to  apply  for  the  probate  of  the  document  in  question 
and  the  application  is  contested  by  a  proper  contestant — the  pub: 
administrator  of  the  proper  county,  who  is  the  administrator  of  t 
estate  of  said  deceased — on  the  ground  inter  alia  that  siud  documi 
is  not  properly  executed,  and  never  was  a  will,  and  that  the 
of  the  legislature  attempting  as  claimed  to  legalize  it,  is  uncoi 
tutional,  and  therefore  void.     But  it  may  prove  interesting,  if 
instructive,  to  notice  some  additional  points  and  authorities  pei 
nent  to  this  case. 


c 

e 


«6 


I.     The  constitution,  Art.  IV,  Sees.  20  and  21,  provides 
every  law  regulating  the  practice  of  courts  of  justice  in  this  st. 
shall  be  general,  and  of  uniform  operation  throughout  the  st 
The  act  of  1871  is  special,  and  regulates,  though  to  a  limited 
tent,  the  practice  in  a  court  of  justice  of  original  jurisdiction, 
in  this  the  appellate  court  of  last  resort  of  the  state. 

n.     Again,  the  act  divests  a  vested  right,  and  therefore  is    •«3.n- 
constitutional.    As  the  deceased  had  no  heirs,  the  state  of  Neir^  ^ 
by  escheat  had  a  vested  right  in  the  estate.     The  legislature 
not  divest  a  vested  right.     The  moment  Henry  Sticknoth 
without  a  will  which,  under  then  existing  laws,  could  be  legally 
bated,  his  heirs,  if  any,  and  if  none  the  state,  succeeded  in 
right  to  his  estate,  which  right  could  not  be  impaired  by  legistafc^**^^ 
act.     30  Cal.  138  ;  1  Kent.  511. 

William  Patterson,  also  for  Appellant. 
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T.  W.  W,  Davies,  for  Samuel  A.  Mathews,  Respondent. 

Iv  The  legislature  violated  no  provision  of  the  constitution  in 
8^g  the  act  of  March  4th,  1871 ;  such  act,  although  to  some 
tent  special,  not  being  in  a  case  in  which  special  legislation  is 
ohibited,  and  being  a  case  in  which  a  general  law  could  not  be 
wie  applicable.  The  power  of  the  legislature  to  pass  remedial 
^tutes  and  "  healing  acts,"  is  not  now  questioned  by  any  well 
Dsidered  authority.  Syracuse  City  Batik  v.  Davis ^  16  Barb. 
!8 ;  Underwood  v.  Mly,  10  Serg.  k  Rawle,  101 ;  16  Serg.  & 
twle,  36 ;  7  Watts,  300 ;  20  Wend.  365 ;  17  S.  &  R.  66 ;  2 
>ter8,  627  ;  Cooley's  Const.  Limitations,  370 ;  Sedg.  on  Con. 
i  Stat.  Law,  Sections  152,  171,  201,  677  ;  1  Kent,  455. 

U.  The  court  will  endeavor  to  give  the  act  in  question  such  a 
aning  as  will  carry  out  the  manifest  intention  of  the  legislature, 
endeavors  to  settle  no  controversy ;  is  no  assumption  of  judicial 
vrer ;  and  as  is  manifest  from  reading  it,  it  simply  proposes  to 
ieve  against  technical  irregularities  in  the  execution  of  the  will, 
the  extent  of  permitting  the  claimant  to  offer  the  will  for  pro- 
^,  and  authorizing  the  court  to  receive  and  consider  the  same, 
'ety  technical  rule,  as  to  the  construction  or  force  of  particular 
ins,  must  yield  to  the  clear  expression  of  the  paramount  will  of 
^  legislature.  The  act  was  intended  to  waive  any  and  all  tech- 
•al  defects  and  irregularities  in  the  execution  of  the  paper.  It 
^  a  deed  of  relinquishment  on  the  part  of  the  state,  and  an 
<)^Tialified  waiver  as  to  such  defects  and  irregularities. 

In.  The  use  and  necessity  of  a  seal  has  been,  for  a  long  time, 
t^e  away  with ;  and  it  would  be  in  the  highest  degree  unjust  to 
olare  this  act  inoperative  to  afford  the  relief  intended,  for  the 
^80Q  that  no  seal  was  affixed  to  the  signature  of  the  testator,  in 
i^^ct  opposition  to  the  paramount  will  of  the  legislature,  apparent 
K)n  the  face  of  the  act. 

IV.  If  any  party  had  any  right  to  come  in  and  resist  the  admis- 
^ti  of  the  paper  to  probate  as  a  will,  the  state  only  had  that  right, 
^  reasonable  and  legitimate  presumption  being  that  there  were  no 
^imants  to  the  estate.    The  state,  however,  had  no  vested  right 
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in  the  absence  of  a  decree  declaring  an  escheat ;  and  when  tbe 
state  waived  the  defects  in  the  execution,  and  offered  and  autiiO^ 
ized  the  claimant  an  opportunity  to  establish,  if  he  could,  the  just- 
ness of  his  claim,  certainly  the  public  administrator  of  Ormsbj 
County  could  not  object  to  such  a  waiver  on  the  part  of  the  state. 
Wilkinson  v.  Leland,  2  Peters,  662 ;  GHbson  v.  Maton,  5  Ner. 
311 ;  Clarke  v.  Irwin,  5  Nev.  Ill ;  2  Y.  &  J.  196 ;  Cowp.  382; 
3  Dow,  15 ;  Dwarris,  632 ;  2  Ohio  S.  R.  N.  S.  431 ;  3  Corns.  479; 
8  Md.  88 ;  9  Johns.  147  ;  2  Paige,  217 ;  Douglas,  702 ;  2  ScL 
&  Sef.  5  ;  Story's  Eq.  Jurisprudence,  §  753,  et  seq. ;  Sedgwick  on 
Con.  and  St.  Law,  359 ;  2  Cal.  695 ;  6  Cal.  462 ;  22  Cal.  95 ;  26 
Cal.  387 ;  24  Cal.  480 ;  32  Cal.  241. 

y .  The  statute  of  limitations  could  not  run  against  this  claim  to 
the  said  estate  until  after  the  passage  of  the  act,  for  the  reason 
that,  until  relieved  by  the  act  in  question,  the  claimant  had  no  ieg^ 
right  to  present  the  will  for  probate.  3  Parsons  on  Contracts,  92 
et  seq,,  and  cases  there  cited  in  notes ;  17  Cal.  647  ;  30  Cal.  188. 

M,  S.  Bonnifieldj  also  for  Respondent. 

By  the  Court,  Garber,  J. : 

The  only  question  presented  by  the  record  is,  whether  the  court 
below  erred  in  admitting  to  probate  the  paper  presented  as  the  wiD 
of  the  deceased,  for  the  reason  that  said  paper  was  not  properly  b^ 
tested. 

The  presumptions  in  favor  of  the  correctness  of  the  action  of  tl^* 
court  below  concur  with  the  presumptions  in  favor  of  the  validity  ^^ 
legislative  action,  in  authorizing  us  to  assume  that  the  deceased  1^* 
no  heirs  or  distributees  capable  of  taking ;  and  that,  consequenii-^ 
the  state  of  Nevada  alone  was  interested  in  preventing  the  prob 
16  Gray,  422 ;  16  Pick.  96. 

When  the  statute  was  enacted,  it  was  undetermined  whether 
estate  would  vest  in  the  state,  or  whether  capable  heirs  would 
pear.     It  was  also  questionable  whether  the  paper  was,  in  all  oth 
respects  than  the  absence  of  attesting  witnesses,  the  duly  execai 
will  of  the  deceased. 

The  object  of  the  legislature  was  to  waive,  so  far  as  the  sta 
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med,  the  technical  objection  that  the  will  was  unattested, 
Y  all  the  rights  of  any  heirs  who  might  appear,  and  saving 
rioos  claims  of  the  state.  The  intention  was  to  exercise 
)f  election  with  which  the  state  was  invested,  accordingly 
:s,  when  ascertained,  should  render  it  inequitable  for  her 
b  merely  technical  claim,  or  proper  for  her  to  oppose  the 
ent  of  a  fictitious  bequest. 

3Stion  is  not,  whether  all  the  provisions  of  this  statute  are 
:  whether  it  is  constitutional  in  so  far  as  it  validates  the 
ipensing  with  the  requirement  of  attesting  witnesses.  In 
u  the  statute  is  not  unconstitutional,  as  encroaching  upon 
il  functions.  This  is  not  the  exercise  of  judicial  power ; 
e,  the  state  (being  the  only  party  in  interest  except  the 
ould,  in  this  way,  consent  to  or  stipulate  for  whatever 
iecision  was  deemed  advisable.  26  CaJ.  135 ;  17  Cal. 
Wis.  601 ;  Laws  of  Wis.  Ch.  64,  a.  d.  1886. 
DC  does  not  call  upon  us  to  decide,  whether  heirs  of  the 
had  any  such  vested  right  to  the  proceeds  of  the  estate, 
prevent  the  legislature  from  dispensing,  by  a  retrospective 
ith  a  mere  formality  in  the  mode  of  executing  the  will, 
ance  of  which  formality  it  might  have  made  immaterial 

law.  Cooley  Const.  Limitations,  369  et  seq. ;  DentzeJi 
,  30  Cal.  144  ;  103  Mass.  408.  However  this  may  be, 
',  I  think,  that  there  was  no  such  vested  interest  in  the 
il  fund  or  its  beneficiaries,  and  that  there  is  nothing 

of  Art.  XI  of  our  constitution  to  prevent  the  legis- 
n  waiving  the  right  to  insist  upon  a  technical  informality 
cution  of  the  will,  as  against  the  just  and  equitable  claims 
jatee.  This  estate  consists  solely  of  personal  property, 
a  technical  sense  never  escheats.  But,  admitting  that, 
ling  the  constitution  in  the  light  of  previous  legislation, 
escheated  estate  can  be  held  to  embrace  the  movables  as 
e  the  immovables  of  an  intestate  dying  without  husband, 
Qdred ;  still  this  statute  does  not  transfer  to  another  fund 
eds  of  an  escheated  estate.  It  is  rather  the  prevention 
ite  of  an  unjust  escheat  to  the  state.  The  constitution 
in  terms,  vest  in  the  school  fund  the  title  to  escheats.    It 
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is  simply  an  injunction  upon  the  legislature  to  apply  cert^n 
sources  to  a  specified  purpose,  coupled  with  a  prohibition  again 
their  diversion  to  other  uses.    If  any  vested  right  had  been  creafa      -d 
by  solemnly  pledging  these  estates  to  educational  purposes,  it  woi 
have  been  a  waste  of  words  to  annex  the  prohibition. 

Even  supposing  that  a  vested  right  was  intended  to  be 
by  the  pledge  of  these  estates,  it  cannot  be  admitted  that  it 
vested  right  to  do  wrong,  or  that  this  constitutional  provision 
designed  to  protect  any  claim  which  it  would  be  unjust  or  inequi' 
ble  to  insist  upon.     Cooley,  378.     It  was  not  designed  to 
away  from  the  legislature  the  power  to  determine  what  esta.'ti^^s 
should  escheat,  or  the  election  to  assert  or  waive  a  claim  to  derelict  * 
goods.     2  B.  Mon.  394-401 ;   but  to  provide  that,  when  8«:mcli 
property  does  escheat,  it  shall  be  applied  to  certain  uses.    I  s^uip- 
pose  no  one  would  deny  to  the  legislature  the  power,  by  a  prospect- 
ive statute,  to  dispense  with  all  formalities  in  the  execution  of  wills, 
or  to  abolish  escheats  altogether.     The  absence  of  any  speoific 
provision,  restricting  the  legislative  power  and  discretion  in    €b3B 
respect,  fortifies  the  conclusion  that  the  framers  of  the  conststaitioQ 
did  not  intend  to  compel  the  state  to  become  the  involuntary  and 
tortious  recipient  of  funds  rightfully  belonging  to  others,  but  otxlj 
to  prohibit  her  from  diverting  to  other  than  the  designated  usee 
such  funds  as,  in  the  exercise  of  this  prerogative,  she  actuaUj 
obtains  from  the  specified  sources.     Escheated  estates  go  to    the 
state  simply  because  no  other  owner  can  be  found — ^because  no  on« 
man  has  a  better  right  to  them  than  any  other  man,  nor  so  good  a 
right  as  the  state,  the  ultimate  heir  in  trust  for  all  the  peopl** 
Attesting  witnesses  to  a  will  were  not  required  in  order  to  prot^^ 
this  contingent  and  possible  right  of  property  in  the  state,  but     ^ 
prevent  the  setting  up  of  fictitious  wills  against  heirs  and  rep^^ 
sentatives.     So  long  as  the  state  has  both  the  legal  and  benefit?^* 
title,  no  injustice  is  likely  to  happen ;  for  the  state  has  the  pow^^^» 
always  liberally  exercised,  to  relinquish  the  claim.     I  find  no  w^^^ 
rant  in  the  language  of  the  constitution  for  a  construction  whi^^^ 
would  practically  annihilate  so  necessary  and  useful  a  power.    C-^-^ 
the  contrary,  what  must  have  been  the  intention  of  its  framen 
fully  efiectuated  by  dedicating  to  educational  purposes  all  ^^^ 
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would  otherwise  have  gone  into  the  general  state  fund  from 
escheated  estates.  That  this  ought  to  be  the  law,  I  think,  is  obvi- 
ous. That  it  is  so,  I  believe,  all  the  authorities  concur.  In  The 
State  V.  Tilghman^  14  Iowa,  474,  under  constitutional  provisions 
substantially  identical  with  ours,  both  as  to  the  right  of  the  educa- 
tional fund  and  the  prohibitions  against  special  legislation,  this  very 
question  arose  and  was  decided.  The  court  there  say:  "The 
defect  of  the  argument  is,  that  it  takes  for  granted  that  the  estate 
fell  within  the  law  of  escheat,  whereas  this  was  the  very  question 
that  was  being  controverted  when  the  legislature  passed  the  act 
aforesaid.  Neither  the  title  nor  the  proceeds  of  the  property  had 
.  as  yet  vested  in  the  state,  and  the  legislature  may  have  deemed  it 
a  doubtful  question  whether  it  ever  would  be  held  to  be  escheated 
property ;  and  if  it  should  bo  so  held,  it  would  probably  work 
*nju8tice  to  innocent  parties.  Hence  it  was  thought  proper,  as  an 
act  of  justice  *  *  *  as  well  as  of  prudence  in  avoiding  the  haz- 
^"^8  of  much  costs,  to  make  the  disposition  of  the  controversy 
^"ich  it  did.  Concerning  its  constitutional  competency  to  do  so, 
^©  have  very  little  doubt  under  the  circumstances  of  this  case." 
♦That  is,  the  state  might  relinquish  to  the  legatee  all  her  interest 
''^  the  property.  And,  if  she  could  do  this  directly,  she  could 
^^^in  the  same  result  indirectly,  by  declining  to  insist  upon  or  by 
5^king  away  a  technical  defense  to  the  probate  of  the  will.  This 
^^  What  our  statute  has  done  ;  and  this  the  legislature,  the  state 
'^^Ue  having  an  mterest  in  preventing  the  probate,  might  do.  4 
^b.,  N.  J.  676. 

In  Ohio,  by  a  statute  enacted  in  1847,  it  was  provided  that  es- 
^^^ated  property  should  be  applied  to  the  benefit  of  the  state  agri- 
^^^tural  fund.  In  1853  a  statute  was  enacted  applying  such  prop- 
^^^  to  the  exclusive  support  of  common  schools.  In  January, 
*^o2,  a  bastard  died  intestate,  leaving  personal  property,  which 
^^5  clfdmed  on  the  one  hand  by  legitimate  children  of  his  mother, 
^^^  by  the  agricultural  society  of  the  state  on  the  other  hand.  The 
^Btard  had  survived  his  mother,  and  therefore,  according  to  the 
^^Ostraction  theretofore  placed  upon  a  statute  of  1831 ,  his  estate 
^^tild  not  pass  to  the  maternal  line.  The  statute  of  1853  above 
^^^^ntikmed  was  passed  while  the  estate  of  the  bastard  was  in  course 
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of  settlement,  and  by  one  of  its  provisions  prevented  any  eschew 
the  state,  and  gave  the  estate  to  the  children  of  the  basta 
mother.  P.  C.  "  The  right  to  distribution  was  a  vested  right, 
if  it  had  belonged  to  a  private  person,  could  not  have  been  impa 
by  subsequent  legislation.  In  such  case  the  distribution  must  I 
been  made  according  to  the  law  in  force  when  the  right  accn 
but  it  belonged  to  the  state,  and  she  had  unlimited  control  over 
own  interests.  The  whole  effect  of  the  statute  was  to  operate 
relinquishment  of  an  interest  then  existing,  and  to  create  a  caps 
in  others  to  take  it."  It  was  further  held  unnecessary  to  de 
whether  the  act  of  1847  created  a  vested  interest  in  the  agr 
tural  fund,  so  as  to  invalidate  the  subsequent  grant  to  the  so 
fund.  On  this  point  the  court  say  :  "  Before  either  fund  coulc 
replenished,  escheated  property  must  exist.  Being  merely  pi 
instrumentalities,  it  was  within  the  power  of  the  legislature  to  i 
it  from  the  one  and  give  it  to  the  other ;  or  to  do  what  we  tl 
has  been  done,  take  it  from  both  and  give  it  to  those  better  entii 
by  relinquishing  the  right  of  the  state  to  the  escheat.  When  pr 
erty  is  found  undoubtedly  escheated,  it  will  be  in  time  to  dec 
which  of  these  funds  can  make  the  best  claim  to  it."  4  Ohio  Sti 
361 ;  JSee  also  8  Ired.  Eq.  262  ;  31  111.  68. 

The  constitution  of  Maryland  provided  that  the  legislature  she 
not  use  or  appropriate  certain  taxes  to  any  purpose,  except 
specified.  Pending  a  suit  against  a  collector  of  such  taxes  and 
sureties,  an  act  was  passed  releasing  the  defendants  from  liabi 
for  the  failure  of  the  principal  to  pay  over  the  taxes  collected 
him.  It  was  objected,  as  here,  that  the  act  was  void,  because 
violation  of  the  provision  of  the  constitution  fixing  the  destinatio 
the  sum  in  litigation.  P.  C. :  "  We  regard  this  act  of  assembl; 
a  mere  release  of  claim  on  these  bonds,  and  not  as  an  appropria 
or  use  of  the  taxes  levied  to  pay  the  public  debt  of  the  state  wi 
the  prohibition  of  the  constitution.  That  instrument  did  not,  bj 
clause  relied  upon,  intend  to  deny  to  the  legislature  the  powe 
compromise  and  release  claims  of  the  state  against  its  citizens,  i 
when  exercised,  we  must  suppose  there  was  sufficient  reason  for 
15  Md.  205.  By  the  common  law,  as  held  in  the  Kentucky  < 
above  cited,  no  meritorious  or  indefeasible  right  to  this  prop 
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erer  vested  ia  the  public  administrator.  He  would  hold  the  intes- 
tate's property  in  trust  for  the  state,  the  ultimate  distributee,  and 
iM)t  for  his  own  use  or  benefit.  Our  statute  of  distributions  affirms 
diis  principle  of  the  common  law.  The  public  administrator  alone 
has  set  up  the  unconstitutionality  of  this  statute.  It  is  well  settled 
that  courts  will  not  declare  a  statute  void,  as  infringing  upon  vested 
rights,  except  at  the  instance  of  a  party  whose  rights  are  violated 
or  impaired.  I  cannot  see  how  this  statute,  so  far  as  it  has  been 
acted  upon,  affects  any  vested  right  of  the  public  administrator,  or 
that  he  has  any  right  to  insist  upon  an  escheat  which  the  state  has 
seen  fit  to  relinquish.  ' 

It  is  argued  that  this  is  a  special  statute  and  therefore  void,  for 
two  reasons :  first,  as  regulating  the  practice  of  courts  of  justice  ; 
and  second,  because  a  general  law  could  be  made  applicable.  The 
statute  is  not  a  regulation  of  practice  :  the  practice  of  the  pro- 
late court  is  not  altered  by  it.  It  primarily  affects  the  right — 
Mwidentally,  if  at  all,  the  remedy.  It  is  a  provision  as  to  what 
^  constitute  a  valid  will,  rather  than  a  regulation  of  the  course 
^  procedure  by  which  the  probate  of  the  will  may  be  obtained,  or 
*c  mode  in  which  the  rights  created  are  to  be  administered. 

^  to  the  second  objection,  whatever  might  be  my  individual 
^pnion,  I  cannot  distinguish  this  case  from  the  case  of  Hess  v. 
^V9y  ante.  Whether  any  statute  which  would  have  been  judicially 
^ced  at  common  law  can  be  regarded  as  special  under  our  con- 
'^tetion,  and  whether  this  statute  would  be  so  noticed,  we  do  not 
*«dde.    Vid.  24  Ind.  34. 

%  the  statute  of  1862  it  was  thoughtlessly  enacted,  that  no  will 
"^Id  be  valid  unless  sealed  with  the  seal  of  the  testator.  A 
incompliance  with  this  useless  requirement  is  urged  in  this  court 
"^no  such  objection  having  been  made  below  —  as  a  reason  for 
'^▼ersing  the  judgment.  The  will  is  not  before  us,  and  conse- 
quently we  do  not  know  that  the  fact  is  as  alleged.  The  transcript 
^oes  not  purport  to  contain  a  copy  of  the  original  will,  or  a  foe 
^^le  thereof;  but  only  a  translation,  as  follows :  "  Empire  the  4 
*^by  69.  Sibo  shall  my  money  have  when  I  buried  am  and  my 
^t  and  my  overalls.  This  write  I  that  it  him  nobody  take  can 
^leiuich  Sticknoth."    Even  if  we  could  infer  from  this,  that  the  orig- 

16 
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inal,  when  filed,  was  without  a  seal,  it  may  be,  nevertheless,  that  the 
testator  complied  with  the  statute,  in  this  respect.  He  may  ha^e 
so  complied  by  attaching  a  wafer,  or  by  aflSxing  a  piece  of  paper 
with  mucilage,  or  appending  a  seal  to  the  will  with  a  string  or 
ribbon,  or  by  writing  on  it  any  symbol  or  hieroglyphic  wWch  it  wis 
his  habit  to  use  as  a  seal. 

Such  or  other  compliance  may  have  been  proved  to  the  satisfae- 
tion  of  the  court  below,  although  prior  to  the  hearing  and  withoat 
the  privity  of  the  legatee,  all  traces  thereof  had  been  obliterated 
from  the  paper."  It  was  unnecessary  to  make  mention  of  the  sell 
in  the  instrument.  Even  in  case  of  a  deed,  the  omission  of  the 
clause  :  "  in  cujuB  rei  teBtimonium^^  4;c.,  where  a  seal  is  affixed, 
is  wholly  unimportant ;  without  it  the  instrument  is  a  deed.  Co- 
myn's  Dig.,  Title  "  Fait,"  A  2,  F  2,  note  (z).  A  fortiori,  this  is 
true  in  regard  to  wills  under  our  statute.  If  it  could  be  held  at 
this  day  that  the  destruction  of  the  seal  before  issue  joined  avoids 
a  deed,  the  same  rule  would  not  apply  to  a  will,  because  by  the  act 
of  sealing  the  condition  imposed  by  the  statute  is  performed,  and 
for  other  and  obvious  reasons.  2  Grattan,  453  ;  1  Gallison,  70- 
174  ;  3  McLean,  334. 

The  order  and  judgment  appealed  from  should  be  affirmed,  &Q^ 
it  is  so  ordered. 

By  Whitman,  J.,  dissenting. 

This  case,  so  far  as  the  transcript  is  concerned,  comes  up  in  » 
unsatisfactory  manner.  Questions  of  importance,  suggested  hj 
brief,  cannot  be  considered,  because  they  are  not  properly  befort 
the  court.  All  that  can  be  reviewed  is  presented  by  the  petitio*^ 
objections,  and  order  —  substantially,  the  judgment  roll. 

It  is  objected,  however,  even  to  such  review,  that  no  appeal  h^ 
in  the  case  thereby  made,  but  the  order  admitting  the  will  to  p**^ 
bate  is  a  judgment  upon  the  pleadings  and  issues  of  fact  and  b^ 
presented,  and  from  such  judgment  an  appeal  lies  to  tlus  court 
The  petition  avers  that  Henry  Sticknoth  died  upon  the  tenth  d»y 
of  February,  1869,  in  Ormsby  County,  state  of  Nevada,  ba^ 
male  upon  the  fourth  of  said  month  a  will  in  fiivor  of  one  Seil^ 
Muntinga.     That  such  will  was  not  made  in  strict  conformi^  w>^ 
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^  statate  governing  such  cases,  but  that  the  act  of  the  legislature 
March  4th,  1871,  provided  that  it  should  be  admitted  to  pro- 
be, "  the  same  as  though  it  was  executed  in  conformity  with  the 
aeral  law."  The  contestant  objects,  among  other  matters  which 
mot  be  considered,  for  the  reason  before  suggested,  that  the  law 
niiconstitutional,  for  several  grounds  specifically  assigned.  The 
ler  of  the  court  admits  the  will  to  probate.  Thus,  by  petition 
i  objections,  the  statute  is  directly  brought  in  question.  That 
.tute  is  as  follows : 

'*  Sec.  1.  The  paper  purporting  to  be  the  last  will  and  testa- 
>nt  of  Henry  Sticknoth,  deceased,  is  hereby  declared  to  be  as 
^  and  valid  as  though  the  signature  of  the  testator  to  the  same 
s  attested  by  two  subscribing  witnesses ;  and  the  claimant,  Siebo 
UDtinga,  is  hereby  authorized  to  oflFer  said  paper  for  probate  be- 
^  the  proper  court,  and  the  same  shall  be  considered  by  the 
iirt  as  if  the  signature  of  the  testator  was  attested,  as  required 

law. 

^*'  Sec.  2.  Nothing  in  this  act  shall  be  construed  as  determining 
^   issue  of  fact,  whether  said  paper  is  the  last  will  and  testament 

8iud  deceased  ;  but  said  issue  shall  be  submitted  to  and  be  de- 
chained  by  the  proper  court. 

**  Sec.  3.  Nothing  in  this  act  shall  be  so  construed  as  to  pre- 
iit  any  heir  or  heirs  of  said  deceased  from  contesting  the  validity 

the  said  paper  purporting  to  be  the  last  will  and  testament  of 
id  deceased,  within  the  time  allowed  by  law,  should  any  such 
^xitestant  or  contestants  appear. 

**  Sec.  4.  No  claim  of  Siebo  Muntinga,  or  of  any  other  person, 
^  the  money  or  estate  of  said  Henry  Sticknoth,  deceased,  and  no 
ction  for  the  recovery  of  the  same  by  any  person,  shall  be  held  by 
*^y  court  to  be  barred  by  the  statute  of  limitations  or  otherwise  ; 
^''^^^ndedy  such  claim  shall  be  set  up,  or  such  action  shall  be  com- 
■fenced  within  twelve  months  from  the  date  of  the  passage  of  this  act. 
^'8bc.  5.  All  acts  and  parts  of  acts  heretofore  passed,  so  far 
^3  as  they  conflict  with  the  provisions  of  this  act,  are  hereby  re- 

^^aled."    Stats.  1871,  129. 

• 

^e  first  section  of  the  statute  is  fatal  to  its  validity.    The  con- 
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stitution  of  the  state  of  Nevada  thus  distributes  the  governmer 
powers :  "  The  powers  of  the  government  of  the  state  of  Nevi 
shall  be  divided  into  three  separate  departments  —  the  legislati 
the  executive,  and  the  judicial ;  and  no  persons  charged  with 
exercise  of  powers  properly  belonging  to  one  of  these  departme 
shall  exercise  any  functions  appertaining  to  either  of  the  oih( 
except  in  cases  herein  expressly  directed  or  permitted."  Coi 
Art.  III. 

Now  in  the  first  section  of  the  act  referred  to,  the  legisla^ 
branch  of  the  government  says  to  the  judicial,  that  it  shall  cons^ 
a  certain  paper  ''  as  if  the  signature  of  the  testator  was  attested 
required  by  law."  The  law  referred  to  is  as  follows  :  *'  No  i 
except  such  nuncupative  wills  as  are  mentioned  in  this  act,  shal 
valid  unless  it  bo  in  writing,  and  signed  by  the  testator,  and  sea 
with  his  seal,  or  by  some  person  in  his  presence,  and  by  his  expr 
direction,  and  attested  by  at  least  ;two  competent  witnesses,  si 
scribing  their  names  to  the  will  in  the  presence  of  the  testatoj 
Stats.  1862,  58,  Sec.  3.    ^ 

What  this  will  was  cannot  be  said,  as  it  does  not  appear  m  I 
transcript.  The  vice  of  the  statute,  however,  is  in  this,  that  it 
rects  a  specific  course  of  judicial  action  in  the  matter  of  a  spec 
paper,  in  favor  of  an  individual,  contrary  to  the  general  course 
the  law.  It  is  urged  that  the  second  section  of  the  statute  reD 
dies  this.  Does  it  ?  It  graciously  allows  the  court  to  decide  up 
the  issue  of  fact,  after  taking  away  the  ordinary  statutory  means 
arriving  at  such  decision.  Here  is  a  clear  encroachment  of  I 
legislative  upon  the  judicial  function ;  which,  under  all  forms 
civilized  government,  has  always  been  contemned  and  resisted. 

It  is  claimed,  however,  that  in  this  particular  case  w  one  has ' 
right  to  object.     That  the  statute  is  remedial  and  does  not  trei 
upon  vested  rights  ;  for  that  no  party  could    be  interested  in 
estate  save  the  heirs  of  Sticknoth,  if  any,  or  in  their  absence, 
state  ;  that  the  rights  of  the  former  are  saved  by  section  third 
the  statute,  and  that  the  act  b  a  waiver  of  the  rights  of  the  sta 

In  the  view  taken  of  the  statute  this  argument,  however  sound  ii 
self,  (which  point  will  be  hereafter  considered)  is  beside  the  quest 
The  judge  upon  the  bench,  if  such  view  be  correct,  could  prop^ 
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li&v€  refused  to  obey  the  statute,  and  his  action  would  have  been 
sustained.  The  public  administrator  is  charged  with  the  care  of 
all  estates  of  intestates  dying  in  this  county,  and  in  his  official  ca- 
pacity represents  all  the  world  as  against  the  party  seeking  to  take 
the  estate  from  his  charge. 

As  the  act  was  an  infringement  upon  the  judicial  power  in  that 

it  prescribed  a  distinct  decision  contrary  to  the  general  course  of 

law  in  a  special  case,  it  was  consequently  unconstitutional  and  void, 

and  thus  afforded  no  basis  for  the  order  made.     The  objection  could 

be  made  by  the  court,  or  any  one  properly  before  it  in  the  case. 

The  public  administrator  was  so  present  in  the  line  of  his  official 

duty,  and  has  made  such  objection,  which  must  be  sustained. 

Again,  while  substantially  admitting  that  the  act  must  fail  if  it 
interfere  with  vested  rights,  which  is  undoubtedly  the  law,  respond- 
ent contends  that  there  is  no  such  interference  ;  claiming  first,  that 
tbe  rights  of  heirs,  if  any,  are  protected  by  section  three  of  the  act ; 
*nd  second,  that  the  right  of  the  state,  the  only  other  possible  party 
in  interest,  might  be  waived,  and  has  by  the  statute  been  so  waived. 
The  first  position  is  sound ;  a  fair  construction  of  the  section  re- 
ferred to  does  fully  protect  them.  A  similar  construction  of  the  en- 
w  statute  leads  to  the  conclusion  that  the  legislature  intended  to, 
*^  did,  80  far  as  it  had  power,  waive  all  rights  of  the  state  ;  but 
^  correctness  of  this  second  point  depends  upon  the  solution  of 
*«  question  whether  any  such  power  exists  in  the  legislature. 

Upon  the  death  of  Sticknoth  intestate  his  estate  presently  vested 
^  some  one,  either  in  heirs,  or,  failing  any  heir,  in  the  state  of  Ne- 
^^  As  has  been  said,  the  rights  of  the  former  are  protected, 
•Qd  it  may  be  admitted  if  the  right  of  the  state  was  general  the  leg- 
*««ture  might  rightfully  waive  it,  as  has  been  attempted  in  this  in- 
^ce.  But  it  is  not  so.  It  is  provided  by  the  constitution  enu- 
^eratmg  several  sources  of  revenue  for  school  purposes,  that  * 
*  ♦  ♦  «  «  «  u  all  estates  that  may  escheat  to  the  state" 
♦  ♦  «  «  u  a^^j  q\]  proceeds  derived  from  any  or  all  of 
^d  sources  shall  be,  and  the  same  are  hereby,  solemnly  pledged 
^  educational  purposes,  and  shall  not  be  transferred  to  any  other 
"^d  for  other  uses."  The  word  escheat  used  as  quoted  must  be 
^naed  to  bo  coextensive  with  its  statutory  definition,  which  includes 
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personal  as  well  as  real  estate,  thus  :  ''  If  any  person  shall  die,  c=: 
any  person  who  may  have  died  within  the  limits  of  what  is  now  thr 
territory  of  Nevada,  seized  of  any  real  or  personal  estate,  and  lea^ 
ing  no  heirs,  representatives  or  devisees  capable  of  inheriting 
holding  the  same,  and  in  all  cases  when  there  is  no  owner  of  so^^ 
real  estate  capable  of  holding  the  same,  such  estate  shall  esch 
to  and  be  vested  in  this  territory."     Stats.  1861,  240,  Sec.  3 

From  this  it  will  be  seen  that  the  legislature  has  no  power  o 
this  fund,  its  sources  or  proceeds,  save  to  use  it  and  them  as 
vided.  It  cannot  even  be  borrowed  for  state  purposes  by  diver^i. 
to  other  funds,  much  less  be  diminished  by  appropriation  or  surr « 
der  to  a  private  individual.  At  Sticknoth's  death,  fiedling  hei: 
the  right  to  his  estate  became  immediately  vested  in  the  8c1x< 
fund  and  its  beneficiaries,  and  the  legislature  could  in  no  wise  all 
such  disposition.  So  the  act  does  interfere  with  a  vested  right,  sl. 
upon  this  ground  also  must  fail. 

I  think  the  order  and  judgment  appealed  from  should  be     j 
versed,  and  therefore  dissent  from  the  opimon  of  the  court. 


JOHN   McCAUSLAND,  Respondent,  v.  JAMES  M.  LAV^' 

et  ah.y  Appellants. 

Appeal — Transcript  Without  Statement.  Where  a  transcript  on  app^*^ 
contained  neither  a  statement  on  motion  for  new  trial  nor  on  appeal:  H^^^ 
that  there  was  nothing  in  it  for  review  except  the  judgment  roll. 

Clerical   Mistake     in   Judgment — Errors  Not   Noticed    Below.      Where 

appeal  from  a  judgment  it  appeared  that  there  was  a  clerical  mistake  in  ^^^ 
rate  of  interest,  but  such  mistake  had  not  been  brought  to  the  attention, 
the  court  below :  //<?W,  that  the  Supreme  Court  would  not  notice  it. 

Appeal  from  the  District  Court  of  the  Second  Judicial  Distri-^ 
Washoe  County. 

This  was  an  action  for  judgment  on  a  promissory  note  for  $3,0  * 
and  interest  at  the  rate  of  two  per  cent,  per  month,  and  to  f<^^ 
close  a  mortgage  therefor  given  by  James  M.  Lamb  to  J.  S.  La**^ 
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cember,  1869,  on  certain  lots  in  the  town  of  Verdi,  Washoe 
tjy  and  a  one-fourth  interest  in  the  '^  Verdi  planing  mill  and 
J."  Pldntiff  was  the  assignee  of  such  note  and  mortgage. 
J  Menkc,  John  King,  William  J.  Bell,  Alonzo  Smith,  Robert 
and  James  Mayberry  were  also  made  defendants,  as  having 
iming  to  have  an  interest  in  the  mortgaged  premises.  Menke 
\  separate  answer,  as  did  also  Blair ;  and  afterwards  King, 
uid  Smith  answered.  To  the  answers  of  Blair,  King,  Bell 
mith,  plaintiffs  interposed  a  demurrer  ;  and  Menke  was  allowed 
1  in  such  demurrer,  which  subsequently  was  sustained  so  far 
lintiff  and  Menke  were  concerned ;  but  overruled  as  to  the 
J.  There  was  a  judgment  of  foreclosure :  first,  in  favor  of 
iff,  next  of  H.  Menkc,  the  holder  of  another  mortgage,  and 
of  Bell,  Blair,  Smith,  and  King,  the  holders  of  still  another 
;age.  The  latter  four  claimed  that  the  property  mortgaged  was 
ership  property  of  Crow,  Lamb  &  Co.,  and  their  mortgage  a 
srship  mortgage,  ^vhile  the  others  were  individual  mortgages ; 
;  is  they  who  took  this  appeal. 

the  judgment,  by  a  clerical  mistake  the  rate  of  interest  to  be 
he  plaintiff  was  stated  to  be  three  per  cent,  per  month  instead 

0  per  cent. 

e  transcript  contained  no  statement  of  any  kind,  or  bill  of 
tions. 

iomas  jE.  Hayden^  for  Appellants. 

Plaintiff  and  defendant  Menke  demurred  to  the  answer  of 
dants  King,  Blair,  Smith,  and  Bell.  The  court  supported 
demurrer,  and  thereby  precluded  those  defendants  from  sliow- 
lat  plaintiff's  debt  was  the  individual  debt  of  Lamb,  and  only 
2t  to  payment  after  the  satisfaction  of  the  copartnership 
;age.     Defendants  King  and  others  not  having  the  right  to 

1  from  the  order  sustaining  such  demurrer,  appeal  from  the 
udgment,  and  desire  the  review  of  the  order  sustaining  such 
rrer  in  favor  of  plaintiff  and  Menke.  That  order  was  not  an 
lable  order.     No  statement  could  ordinarily  be  filed  in  such  a 

because  a  statement  is  to  be  filed  within  twenty  days  after 
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the  entry  of  judgment  or  order ;  and  such  statement  C! 
made  before  the  entry  of  judgment. 

II.  The  error  in  requiring  plaintiffs'  judgment  to  bear  ii 
three  per  cent,  per  month  is  patent  and  must  be  corrected 

III.  The  only  object  of  a  statement  or  a  bill  of  except 
make  that  record  which,  without  it,  would  not  be  record ;  t 
case  the  demurrer  as  one  of  the  pleadings  properly  forms 
the  judgment  roll,  and  properly  goes  before  the  appella 
Euse  V.  More^  20  Cal.  115  ;  Williams  v.  Glasgow^  1  N 
State  V.  Harl,  1  Nev.  396  ;  Howard  v.  Richards,  2  N( 
Foulks  V.  Pegg,  6  Nev.  137. 

W.  E.  F,  Deal,  for  Respondent. 

I.  The  appeal  is  only  from  the  final  judgment.  No  s 
on  appeal  was  filed.  The  only  question  then  is,  whether  tl 
is  supported  by  the  pleadings. 

If  appellants  desire  to  have  any  intermediate  orders  affi 
judgment  appealed  from,  and  not  forming  a  part  of  the 
roll  reviewed,  they  must  by  means  of  a  statement  on  apf 
them  into  the  record,  together  with  such  facts  forming  t 
the  order  as  are  necessary  to  explain  the  action  of  the  c 

II.  It  is  true,  there  is  a  clerical  jpistakc  in  the  jud« 
that  could  have  been  corrected  in  the  court  below, 
should  be  corrected  in  this  respect ;  but  at  the  cost  of 

ff,  B,  CossUt,  for  Respondent  Menke. 

By  the  Court,  Whitman,  J. : 

This  is  an  appeal  from  a  judgment  decree  and 
orders.     The  main  complaint  of  error  is  in  the  action 
court  in  sustaining   the   demurrer  to  the  answer 
With  regard  to  the  consideration  of  that  and  othe 
spondcnt  insists  that  there  is  nothing  in  the   transci 
except  the  judgment  roll,  there  being  no  statement  < 
for  new  trial  or  on  appeal.     Such  is  the  fact ;  ai 
that  no  error  appears  upon  such  roll,  except  \s\ 
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1  mistake  in  the  rate  of  interest.     As  that  was  not  brought  to 
3ntion  of  the  court  below,  it  will  not  be  noticed  here.     Ehr- 

Curry ^  ante^  221 . 
judgment  and  decree  of  the  district  court  are  affirmed. 

BER,  J.,  did  not  participate  in  the  foregoing  decision. 


STATE  OF  NEVADA,  ex  rel.  WM.  SHARON  et  al., 
>ELLANTS,  V.  A.  D.  TREADWAY  et  al.,  Respondents. 

Land  Warrant  not  Receivable  for  Other  than  School  or  Lieu 
n.  Where  one  Cleaveiand  applied  to  the  state  to  purchase  certain  public 
,  which  however  was  not  part  of  a  sixteenth  or  thirty-sixth  section,  or  of 
selected  in  lieu  thereof,  and  deposited  a  land  warrant  issued  under  the 
>f  February  27th,  18r>5,  to  pay  therefor,  (Stats.  1864-5,  173  ;  1866,  194): 
',  that  such  warrant  was  not  receivable  in  payment  for  that  class  of  land, 
that  no  right  accrued  to  Clcaveland  or  his  grantees. 

CRCiiASADLE   WITH    ScHOOL    Land   WARRANTS.      The   Only  land    which 
i  be  purchased  with  a  school  land    warrant,  as  the  law  stood  in  18^8 
I860,  wAs  that  embraced  in  a  sixteenth  or  thirty-sixth  section  or  land 
;ted  in  lieu  thereof. 

IF  Land  on  Unlocated  Land  Warrants.  The  privilege  given  by 
ion  7  of  the  Act  of  April  2, 1867,  (Stats.  1867,  165)  to  "  the  hoMers  of  any 
cated  land  warrant,"  is  limited  to  lands  "  subject  to  sale  by  private  entry." 

5AL  from  the  District  Court  of  the  Second  Judicial  District, 
^  County. 

was  an  action  by  The  State  of  Nevada  ex  rel.  William 
and  Joseph  A.  Rigby,  and  William  Sharon  and  Joseph 
^by,  against  A.  D.  Treadway  and  T.  J.  Edwards 
injunction  to  restrain  Treadway  from  collecting  a  judg- 
icovered  by  him  in  the  case  of  Treadway  v.  Sharon  and 
(ante^  87)  and  Edwards,  the  clerk  of  the  district  court, 
suing  execution  thereon  ;  also  for  a  decree  declaring  the 
issued  to  Treadway  null  and  void.  A  preliminary  injunc- 
ving  been  granted,  it  was  afterwards  on  motion  of  defend- 
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ants  dissolved ;  and  it  is  from  the  order  of  dissolution  that  this 
appeal  was  taken. 

After  the  appeal  was  taken,  it  was  stipulated  by  the  parties  thai 
the  land  described  in  the  complaint  was  selected  by  the  state  on  Jul; 
3d,  1868,  in  part  satisfaction  of  the  500,000  acres  granted  to  the 
state  by  the  Umted  States  under  the  act  of  congress  of  1841  and 
succeeding  acts  ;  and  that  the  cause  should  be  considered  as  if  that 
fact  had  been  so  alleged  in  the  pleadings.      The  selection  was 
approved  February  28th,  1869.     Cleaveland  made  his  application 
for  the  land  and  filed  his  8choX)l  land  warrant  in  April,  1867 ;  in 
August,  1868,  he  sold  to  Joseph  de  la  Montagnie  and  0.  Diclan- 
son,  jr.,  the  grantors  of  the  plaintiflFs  Sharon  and  Rigby.    Treadway 
procured  his  patent  from  the  state  in  October,  1869. 

W.  E,  T,  Deal  and  Williams  ^  Bixler^  for  Appellants. 

I.  The  act  of  congress  granting  the  state  500,000  acres  of  la^^ 
was  a  present  grant  of  that  quantity,  to  be  selected  out  of  such 
lands  as  were  open  to  selection  in  such  manner  as  the  state,  by  i^ 
legislature,  should  direct.  As  soon  as  the  selection  was  made,  ti« 
general  gift  of  quantity  became  a  particular  gift  of  the  specific 
lands  located,  vesting  in  her  a  perfect  and  absolute  title  to  the 
same.  Bludworth  v.  Lake,  33  Cal.  262,  and  cases  there  cited. 
Cleaveland,  by  the  purchase  of  Warrant  21  and  the  location  thereof 
on  the  land  described,  became  entitled  to  the  patent  as  soon  as  tb« 
selection  was  confirmed,  there  being  no  other  applicant  claim**? 
the  preferred  right  to  purchase.  The  state  held  the  legal  title  ui 
trust  only  for  him  till  the  patent  should  come.  Bludworth  v.  I/^^ 
33  Cal.  262 ;  O'Neale  v.  Cleaveland,  3  Nev.  491 ;  Stats,  l^&ly 
165,  Sees.  1  and  7. 

II.  Plaintiffs  Sharon  and  Rigby  are  proper  parties.  All  the 
plaintiffs  are  interested  in  having  the  patent  set  aside,  and  the  state 
is  interested  in  preventing  the  collection  of  the  judgment  in  the  ^ 
tion  at  law,  obtained  solely  by  means  of  the  patent  issued  thro^8" 
the  mistake  and  inadvertence  of  its  oflScers,  and  by  the  practices  oi 
Treadway.  Story's  Eq.  PL,  Sec.  278  ;  People  v.  MorriUj  2i3  Cal. 
360 ;  Central  Pacific  Railroad  Co.  v.  Dyer  et  al,  U.  S.  Supreme 
Court. 
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UU  ^^King^  for  Respondents. 

tie  patent  cannot  be  set  aside,  conceding  every  allegation  in 
complaint  to  be  true.  The  land  warrant  could  never  be  located 
1  any  land  save  a  sixteenth  or  thirty-sixth  section,  or  lieu  land, 
he  terms  of  the  law  under  which  it  was  issued,  until  the  passage 
he  Act  of  1871.  The  land  in  question  was  not  selected  by  the 
e  until  July  3d,  1868,  or  under  the  theory  of  the  bill  until  July 
b,  1869 ;  hence,  it  could  not  be  sold  as  the  sixteenth  or  thirty- 
h  sections,  and  the  warrant  could  not  be  located  on  this  land 
11. 

!y  the  Court,  Whitman,  J. : 

^ere  are  many  interesting  and  intricate  questions  raised  on  this 
eal,  which  it  is  useless  and  improper  to  consider,  because  the 
i^&ry  position  of  respondents  disposes  of  the  entire  case,  in  what- 
r  phase  it  may  be  considered.  The  bill  shows  that  one  Cleave- 
I  made  application  to  purchase  the  southeast  quarter  of  section 
^7-four,  township  sixteen  north,  range  nineteen  east,  and  depos- 
with  the  register  land  warrant  number  twenty-one,  issued 
er  the  state  law  of  1864-5  for  the  disposition  of  the  sixteenth 
thirty-sixth  sections  of  the  public  lands,  to  pay  therefor ;  that 
^ward  he  sold  his  interest  in  the  land  to  the  grantors  of  plaintifi 
ron  and  Rigby ;  that  subsequently  he  withdrew  the  warrant  so 
Jsited ;  and  thereafter,  on  the  twenty-seventh  day  of  October, 
9,  respondent  Treadway  secured  a  patent  for  the  land, 
his  action  is  alleged  to  have  been  collusive — a  conspiracy  be- 
'U  Treadway  and  Cleaveland,  and  in  fraud  of  the  rights  of  the 
itees  of  the  latter ;  wherefore  the  demand  for  relief  herein.  To 
demand  respondent  Treadway  says,  admitting  all  the  facts 
ged,  I  deny  the  conclusion  deduced ;  for  the  bill  shows  upon 
ace,  m.  connection  with  the  stipulation  on  file,  that  the  land 
ht  to  be  purchased  was  not  selected  in  lieu  of  the  sixteenth  or 
f-sixth  section  —  and  the  warrant  deposited,  being  at  the  time 
^posit  and  withdrawal  only  receivable  in  payment  for  that  class 
nd,  no  rights  accrued  to  Cleaveland,  and  no  obligation  was  in- 
id  by  the  state, 
pon  examination  of  the  statute  in  force  at  the  time  of  Cleav- 
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nd's  application,  deposit  of  the  warrant  and  withdrawal  of  i^ 

xme,  it  will  be  seen  that  the  only  land  which  could  be  purchase  •« 

?ith  such  a  warrant  was  that  embraced  in  the  sixteenth  or  thir^ 

jixth  sections,  or  land  selected  in  lieu  thereof;  within  which  c^»i 

gory,  it  is  expressly  stipulated  between  the  parties  to  this  app^ ; 

the  land  in  question  does  not  come.     Stats.  1867,  165-171. 

There  is  some  language  in  Section  7  of  the  Act  of  ISC 
which,  it  is  claimed  by  appellants,  would  authorize  a  different 
elusion;  but  a  reference  to  the  section  will  prove  this  pod 
untenable.  The  privilege  there  given  to  "  the  holders  of 
unlocated  land  warrant"  is  limited  to  the  lands  '^ subject  to  salo  1 
private  entry."  The  act  is  confused  and  verbose,  but  still  compz 
hensible ;  and  no  allowable  construction  will  give  it  the  meanii 
claimed  by  appellants. 

This  view  disposes  of  the  whole  case,  as  there  is  nothing  in  t^l 
point  that  plaintiffs  Sharon  and  Rigby,  as  occupants,  had  six  moDtJif 
preference  of  purchase,  which  was  nullified  by  the  premature  is3tt 
ancc  of  the  patent ;  for  they  did  nothing  within  that  time  to  indie&tr 
a  desire  to  exercise  such  preference.     The  land  was  selected    I); 
the  state,  July  3d,  1868.     Treadway  v.  Mason  and  Righy^  ar^tt 
The  whole  tenor  of  the  act  shows  that  the  selection  is  to  have  da' 
from  the  act  of  the  state  in  making  the  selection  ;  the  most  fare 
able  construction  for  plaintiffs  Sharon  and  Rigby  could  only  exte' 
such  date  to  the  time  of  approval  of  the  selection  by  the  Uni* 
States,  which  was  upon  the  twenty-eighth  day  of  February,  186 
more  than  six  months  before  the  issuance  of  the  patent  to  Trw 
way.     The  objection  that  notice  was  not  published  in  the  cou 
where  the  land  was  situated  does  not  touch  this  case,  admit 
that  such  neglect  could,  in  any  event,  invalidate  a  patent ;  as 
is  required  with  regard  to  lands  selected  by  the  regents,  not  b 
register,  and  which  are  offered  for  proposals.     Sections  4, 5  » 
Act  of  1867. 

Precisely  how  the  purchase  was  made  by  Treadway  do 
appear  by  the  bill;   but  whether  regular  or  irregular,  p 
Sharon  and  Rigby  cannot  complain,  unless  some  right  of  th( 
injuriously  affected  thereby ;  and  so  far  as  the  state  is  coi 
it  has  no  interest  as  shown  by  the  bill,  except  perhaps  to 
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aid  to  protect  a  violated  right  of  some  one  or  more  of  its  citizens; 
and,  as  has  been  seen,  that  is  not  the  case  here. 

The  order  of  the  district  court  in  dissolving  the  injunction  was 
correct,  and  is  affirmed. 


M.  V.  B.  GILLETTE,  v.  JOHN  SHARP. 

Patukkt  of  Jurors*  Fres  by  Counties — Pkremptort  Statute.  The  act  of 
1871,  relating  to  the  fees  of  jurors,  and  requiring  the  county  auditor  to  draw 
his  warrant  on  the  county  treasurer  therefor,  upon  the  certificate  of  the  clerk 
of  the  court  showing  the  amount  due,  (Stats.  1871,  C6)  it*  peremptory,  and 
admits  the  exercise  of  no  discretion  on  the  part  of  the  auditor. 

Thk  Late;^  ExPRRssioN  OF  Leoislatite  Will,  tiik  Law.  Section  1  of  the 
act  of  1871,  (Stats  1871,  66)  requiring  the  auditor  to  draw  his  warrant  upon 
the  treasurer  for  jurors*  fees  upon  the  certificate  of  the  clerk  of  the  court 
showing  the  amount  due,  conflicts,  with  evident  intention,  with  sections  9,  10 
11  and  12  of  the  act  concerning  county  commisr^ioners,  (Stats.  1864-5,  269) ; 
and  being  the  subsequent  expression  of  legislative  will,  it  overrides  them  to 
the  extent  of  creating  an  clception,  in  favor  of  jurors,  to  the  general  rules 
requiring  claims  against  counties  to  be  audited  as  therein  prescribed. 

This  was  an  application  to  the  Supreme  Court  for  a  mandamus 

reqmring  John  Sharp,  .the  county  auditor  of  Nye  County,  to  draw 

Ms  warrant  on  the  treasurer  of  that  county  in  favor  of  the  peti- 

^ner  Gillette  for  $28.50,  for  his  fees  and  mileage  as  a  juror  at 

*ke  August  term,  1871,  of  the  fifth  district  court.     The  questions 

mvolved  were  presented  on  an  agreed  statement  of  facts,  in  which 

^^  fact  of  the  petitioner's  attendance  as  a  juror,  the  distance  of 

™  residence  from  the  court,  the  certificate  of  the  clerk  of  the 

•*^ount  due,  and  the  demand  upon  and  refusal  of  the  auditor  to 

^w  his  warrant,  were  set  forth.     It  was  also  agreed  that  the  ac- 

^^nt  had  not  been  presented  to,  or  allowed  or  acted  upon  by  the 

^'Ujty  commissioners,  nor  presented  to  the  auditor  for  allowance 

^^  approval.     It  was  also  agreed  that  at  the  time  of  the  demand 

^Pon  the  auditor  there  was  no  money  in  the  treasury  of  Nye 

^Unty,  and  that  there  were  then  outstanding  and  unpaid  audited 

^^  idlowed  accounts  against  the  general  fund  in  the  sum  of  nine 

**^Otigand  dollars.    Counsel  further  stipulated  that  if  the  writ  should 
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issue,  it  should  designate  the  fund  on  which  the  warrant  should 
drawn. 

Frank  Owen  and  John  Boiuman^  for  Petitioner. 

The  act  leaves  no  discretion  to  the  auditor ;  for  when  an  accoi 
is  presented  to  him  under  the  provisions  of  the  act,  he  is  commanc 
absolutely  to  draw  his  warrant  on  the  treasurer  for  the  amai 
specified  in  the  account.  There  being  no  funds  in  the  treasi 
was  no  ground  for  refusing  to  draw  a  warrant  as  demanded.  2 
Cauley  ^  Tevis  v.  Brooks^  16  Cal.  11 ;  Humboldt  County  v.  3 
County  Commissioners  of  Churchill  County^  6  Nev.  30. 

George  R.  Williams^  for  Respondent. 

The  act  of  1871  does  not  wholly  repeal  sections  9, 10, 11  and 
of  the  act  relating  to  county  commissioners,  but  repeals  them,  if 
all,  only  so  far  as  they  conflict  with  it.  It  does  not  conflict  w 
the  portions  of  those  sections  which  prescribe  the  duties  of  t 
county  auditor.  The  act  does  not  make  jurors  preferred  creditor 
their  accounts  should  be  presented  to  the  county  commissioners  aJ 
county  auditor  for  their  approval,  and  paid  in  the  order  of  th< 
registration,  the  same  as  other  accounts  against  the  county,  ando 
of  the  general  fund. 

By  the  Court,  Whitman,  J. : 

In  1871,  the  legislature  passed  the  following  act,  amendatory 
the  statute  of  1869  : 

"  Section  1.  Each  juror  summoned  in  the  state,  whether  pet 
or  grand  juror,  unless  he  be  excused  by  the  court  from  serving  ( 
the  day  he  is  summoned  to  attend  court,  shall  receive  three  (c 
dollars  per  day  for  each  and  every  day  he  may  be  in  attendant 
upon  court,  and  fifteen  cents  per  mile  in  traveling  to  and  retumb 
from  court,  all  of  which  shall  be  paid  out  of  the  county  treasur 
The  auditor  shall  draw  his  warrant  on  tte  treasurer  for  the  compc 
sation  provided  in  this  act,  upon  certificate  of  the  clerk  of  the  coi 
showing  the  amount  due."        *        *         Stats.  1871,  56. 

The  main  differences  between  the  statute  of  1871  and  that 
1869  are,  the  substitution  of  the  clerk's  certificate  for  any  and  s 
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other  auditing  or  verification  of  the  demand ;  and  the  positive  re- 
quirement upon  the  auditor  to  draw  his  warrant,  upon  presentation 
of  such  certificate.  In  these  respects  it  conflicts,  with  evident  in- 
tention, vrith  sections  9, 10, 11  and  12  of  the  act  creating  a  board  of 
county  commissioners,  (Stats.  1864-5,  259)  ;  and,  being  the  sub- 
sequent expression  of  legislative  will,  must  override  them  to  the 
extent  of  creating  an  exception  in  favor  of  jurors  to  the  general 
rales  therein  expressed. 

As  the  direction  to  the  auditor  is  peremptory  and  admits  no 
exercise  of  discretion,  and  the  agreed  facts  present  no  obstacle 
thereto,  the  mandamus  asked  should  issue,  directing  respondent  to 
draw  his  warrant  upon  the  treasurer  in  favor  of  petitioner,  for  the 
wnount  certified  by  the  clerk.  What  fund  should  be  drawn  upon, 
B  for  the  auditor  to  ascertain  in  the  proper  exercise  of  his  powers. 

I^t  a  peremptory  mandamus  issue. 

By  Garber,  J.,  dissenting: 

There  can  be  no  diJFerence  of  opinion  or  controversy  as  to  the 

rale  of  law  concerning  the  repeal,  total  or  partial,  of  statutes,  by 

^plication.     Such  repeals  are  not  favored.     The  uniform  language 

^  the  books  is  that,  while  the  old  statute  gives  .place  to  the  new 

^6>  this  is  to  be  understood  only  when  the  latter  is  couched  in  . 

*^®gative  terms,  or  where  its  matter  is  so  clearly  repugnant  that  it 

"^^^^^ssarily  implies  a  negative.     But  if  both  be  merely  affirmative, 

^^  the  substance  such  that  both  may  stand  together  here,  the 

'^^ter  does  not  repeal  the  former,  but  they  shall  both  have  a  con- 

^'^nt  eflScacy.     1  Black.  Com.  89.     Hence  are  deduced  the  rules 

7^t  courts  are  bound  to  uphold  the  prior  law,  if  the  two  may  sub- 

^^  together,  or  if  it  be  possible  to  reconcile  the  two  acts  together ; 

^i  that  there  is  no  repeal  by  implication,  unless  it  is  absolutely 

^Cessary  in  order  that  the  later  act  shall  have  any  meaning  at  all. 

^  filack.  470 ;  25  Ind.  167  ;  2  Beas.  (N.  J.)  291. 

%  section  10  of  the  statute  of  March,  1865,  it  is  provided  that 

Warrant  shall  be  drawn  by  the  auditor  on  the  county  treasurer 

^y  fund,  unless  the  money  be  therein  at  the  time  to  pay  the 

f*^©,  and  that  any  warrant  drawn  contrary  to  such  provision  shall 

^  absolutely  void.    The  statute  of  1869,  fixing  the  compensation 
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of  lurrrs.  :r:»ni«  tiiL: :     -TL*  i«DsrS  of  cmxntr  cMiumsaoaeis 

lilt  eenS'jt:*  '.c  iL*'  cjeri  :»f  tit  p:«iz^  siijinn^  ih*  tmcHmt  due 
Tbe  tuieiiiraeiiT  x  1*71  sjieil't  dkreases  vra  the  action  of  the 
Vjtri  ai5  &  i-:oi*:ix:iL  Trepi^ieii:  i:-  lij*  iniriLz  of  tJ>t  wamnt  by 
lilt  itui.h:»r.  iiii  dl-ri-s  is  2s?;iL:i?e  tjiriL  li*  deii's  eerdficate,  *>^ 
Eeu  c<f  iLt  :»rirr  c:  iLe  :»:j&r2  tijisfri  Tijirci  lie  Cjeii's  certificate. 
y'A  ciiiiT  i?  ::  li  ■:  i:L:«:»5£lye  f :»r  ib*  cliose  of  secdon  ten  abo^® 
qTicoe-i  10  suuas:  vi-iL  iiSf  azLKjiDPi,!,  bn:  it  k  dear  that  there  ^ 
lyj  rei'moiSiiCT  TsLii-trer  :»enr«-ii  ibecn.     \niiii>at  boldinir  that  tb* 
laUier  re|:»«d§  the  f.-naer.  we  caii  dc»i  oiilr  gire  to  the  amendmC*^^ 
tcffioe  iDeaiikiz-  t'at  ii  can  Lare  the  rerr  E^aiiig  and  operaraoi 
vUcli  ibe  le  jslanre  nmst  Lire  inieniei.  f:c  there  is  nc»thing     ^ 
:xidi^:^  an  5n:euti:ii  to  n^ike  jaror?  jrefrrri^  creditors.     All  tfaa 
appears  is  an  intention  t:»  jrescnbe  a  rale  of  evidence  or  a  moo 
of  antJienticati.n,  bv  irL:ch  the  existence  and   amoant  of  tt^' 
claims  euouM  be  esiablishei.     So  far  as  this  is  concerned,  ^^ 
former  j  revisions  of  the  statute  are  ref»ealed.  and  thus  far  otmlj 
The  auditor  most  n^jw  draw  his  warrant  on  presentation  of  ^^ 
certificate,  as  fonnerlr  he  must  hare  drawn  ii  on  submission  of  'fc" 
ordcrr  cf  the  board ;  subject  however,  in  each  case,  to  the  ausrili^^^ 
provigion  of  section  ten  above  quoted. 

Anv  other  construction  would  not  onlv  be  in  direct  disregard  ^ 
the  s^ntl'rd  law  on  the  subject  of  repeals  bj  implication,  but  tes^*^ 
necessarily  to  the  introduction  of  disorder  and  confusion  into  '^ 
financial  affairs  and  business  of  the  counties.  And  I  can  see  ^ 
reas'in  why,  once  his  claim  is  adjusted  and  established,  a  ji^  *^ 
should  be  allowed  a  warrant  for  its  payment  on  any  other  term^  ^ 
in  any  other  manner  than  the  same  is  allowed  to  other  perso^ 
whose  claims  have  been  reduced  to  equal  certainty,  though 
different  method.  But  it  is  enough,  for  the  purposes  of  this 
to  corwider  that  there  is  no  necessary  or  irreconcilable  conflic  *^  ^ 
repugnancy  between  the  said  clause  of  section  ten  and  the  ame?^ 
mcnt;  as  the  case  states  that  there  was  no  money  in  the  trea^"**' 
when  the  warrant  was  demanded.  I  think  the  petition  should 
denied. 
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JTEH  W.    VANSICKLE,    Rkspondbnt,    v.    JAMES    W. 

HAINES  et  ah^^  Appellants. 

ES8IOXC  or  Water  ok  Public  Land  Confers  no  Right  Aoaikst  Govern- 
iiiic*r.  Where  a  person  diverted  and  appropriated  the'  waters  of  a  creek  on 
pnl>li<:  land  from  its  natural  channel ;  and  afterwards  the  land,  on  which  its 
Diti:ir«l  channel  was  situated,  was  patented  to  another :  Ileld^  that  the  former 
acq.«xired  no  right  against  the  government ;  and  that  the  patent  carried  all  the 
rigK^  of  the  government,  which  was  absolute  and  unincumbercJ  by  any  diver- 
noo.  or  appropriation,  to  the  patentee. 

\  PsESiTiipnoN  OF  Grant  Against  Government.  The  diversion  and  appro- 
pna.lioQ  of  the  water  of  a  creek  on  the  public  land  gives  rise  to  no  presump- 
tion.  of  a  grant  as  against  the  government ;  and,  except  in  cases  specially 
provided  for,  no  statute  of  limitation  runs  against  it. 

Pasirt  to  Land  Passes  Unincumbered  Fes  of  Soil  and  Incidents.  A 
p&tent  to  land  from  the  United  States  passes  to  the  patentee  the  unincumb- 
ci^  fee  of  the  soil,  with  all  its  incidents  and  appurtenances,  among  which  is 
die  right  to  the  benefit  of  all  streams  of  water  which  naturally  flow  through  it. 

J^ww  TO  Natural  Flow  of  JVater  not  Affected  by  Question  of  Use.  The 
'^bt  of  the  owner  of  the  soil  to  the  natural  flow  of  a  stream  of  water  through 
^  Iftnd,  is  not  affected  by  the  question  as  to  what  use  he  will  put  it  to. 

AWOLUTt  Ownership  by  United  States  of  Public  Land  and  Water — 
Patents.  The  United  States  has  an  absolute  and  perfect  title  to,  and  the  un- 
4^ified  right  of  property  in,  the  public  land ;  and,  as  running  water  is  an 
"cident  to  or  part  of  the  soil  over  which  it  naturally  flows,  a  patent  carries 
,  oot  onlj  the  land  but  the  stream  naturally  flowing  through  it,  and  the  same 
"P**  to  its  use  or  to  recover  for  a  diversion  of  it,  as  the  United  States  or  any 
^^****^  tbsolnte  owner  could  have. 

^*'  ^^  Land  Owner  to  Natural  Flow  of  Water  Through  It.  The 
^*&er  of  land  over  which  a  stream  of  water  naturally  flows,  has  a  right  to  the 
°^cfitB  which  the  stream  afibrds,  independently  of  any  particular  use ;  that  is, 
"^  Qai  an  absolute  and  complete  right  to  the  flow  of  the  water  in  its  natural 
^^^vel,  and  the  right  to  make  such  use  of  the  water,  when  he  chooses,  as  will 
^  damage  others  located  on  the  same  stream  and  entitled  to  equal  rights 
"^^  himself. 

^  or  Utah   Territorial  Legislation   as  to  Public  Land.      Before  the 
^ted  States  can  be  held  bound  by  the  acts  of  the  territorial  legislature  of 
^^  as  to  the  public  land,  it  must  appear  that  such  legislation  was  submitted 
^ogress  and  not  disapproved  by  it 

^^cnoN  OF  Grants   of   Government.     Grants  by  the  government  must 
.  ^<^yii  be  construed  most  favorably  to  the  government ;  they  pass  nothing  by 
.    ^^PlicaUon. 

^^AWs  A8  TO  DmcRSiON  Of  Watir.    The  law  of  Utah  Territory  respect- 

17 
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iDg  the  grant  of  water  rights,  (Com.  Laws  Utah,  12,  Sec.  88)  purportsd  to  a- 
thorize  the  county  court  to  grant  a  right  to  divert  water,  but  did  not  parport 
to  authorize  any  individual  to  make  such  diversion  without  the  MDctioD  of 
the  court. 

Utah  Law  as  to  Infrinoemint  of  Water  Right.  The  law  of  Utah  Temttii7 
respecting  infringements  upon  water  rights,  (Com.  Laws  Utah,  166,  Sec.  7) 
granted  no  right  of  any  kind  to  divert  water,  but  simply  provided  a  puiisb- 
ment  for  the  violation  of  rights  supposed  already  to  exist 

Utah  Trrritort  Could  mot  Confer  Rights  to  Water  oh  Pubuo  Ljjb. 
Under  the  act  of  congress  organizing  the  territory  of  Utah,  which  piwnded 
that  the  territorial  legislature  should  pass  no  law  interfering  with  the  priBMiJ 
disposal  of  the  soil,  no  act  of  the  legislature  would  have  been  Ttlidthtt  is 
any  way  attempted  to  confer  any  right  to  the  water  of  the  streams  on  the  pub- 
lic lands. 

COMORKSSIONAL    LEGISLATION     AS     TO     DIVERSION     Of     WaTER     OK  PtBLICLaI'' 

It  appears  from  the  act  of  congress  of  July,  1866,  which  seems  tohtvebett 
adopted  simply  to  protect  those  who  at  that  time  were  diverting  water  fioi 
its  natural  channels  on  the  public  land,  that  no  diversion  had  prefioiuly  b^ 
authorized. 

PREttllPTIONER     ON     ONE    QUARTER     SECTION    HAS     KO    RlOBT     TO    DiVEIT  WiSI 

FROM  Another.  A  preemptioner,  while  occupying  and  impipving  a  qurt* 
section  of  the  public  land,  has  no  right  to  enter  upon  another  quarter  aee(i*i 
to  which  he  makes  no  claim,  and  divert  from  it  a  valuable  stream  of  water fr 
the  benefit  of  the  land  which  he  is  claiming. 

Right  of  Patentee  to  have  Diverted  Water  Returned  to  Natural  Oh^ 
nel.  a  patent  to  land  from  the  United  States,  (previous  to  the  act  of  con^ 
of  July,  1866)  carried  with  it  a  stream  naturally  running  through  such  land "^ 
an  incident  thereto,  together  with  the  right  to  have  it  returned  to  its  dtaM 
if  diverted. 

Nature  of  Presumption  Arising  from  Adverse  Holding.  The  presomptv* 
arising  from  adverse  holding  or  user  for  the  period  prescribed  by  the  8t*^ 
of  limitations,  is  not  a  presumption  of  a  grant  against  any  particoUr  perMBi 
but  against  the  title  under  which  he  holds. 

Title  bt  Patent  Wipes  out  all  Former  Titles.  Where  a  person  acqu'^ 
a  United  States  patent  to  land,  he  acquires  a  new  title,  against  which  there ' 
no  prescription ;  in  other  words,  his  patent  sweeps  away  all  former  titltfi  ^ 
confers  upon  him  as  complete  a  title  as  the  United  States  had. 

Presumption  Respecting  Adverse  User  of  Water  Same  as  of  Laiid.  ^ 
presumption  respecting  the  adverse  user  of  water  stands  upon  the  isine  ibor 
ing  as  that  respecting  the  adverse  user  of  land ;  and  the  reasoning  which  ^ 
sustain  the  one  will  likewise  uphold  the  other. 

Adverse  User  of  Water  on  Public  Land  Cannot  bi  Set  up  A»i^ 
Patentee.  The  time  during  which  a  person  diverts  water  from  pnbBc  ^ 
previous  to  the  issue  of  the  patent,  cannot  be  set  up  as  an  adwte  ^ 
against  the  patentee. 
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riosr  or  the  Coxmon  Law.  The  territorial  statute  adopting  the  common 
air  of  England  (Stats.  1861, 1)  was  adopted  bj  the  state  constitution  (Con. 

Medule,  Sec.  2). 

rs  OF  Riparian  Froprirtors  on  Non-Nat i a abli  Streams.  The  common 
aw  rule  as  to  nmning  water  allows  all  riparian  proprietors  to  use  it  in  any 
iianner  not  incompatible  with  the  rights  of  others ;  so  that  no  one  can  abso- 
utdy  divert  all  the  water  of  a  stream,  but  must  use  it  in  such  a  manner  as  not 
JO  injure  those  below  him. 

OB  Appropriation"  or  Water  not  Atailable  Against  Title  to  Soil. 
rhe  early  decisions  of  this  state  and  those  of  California,  holding  that  priority 
j(  appropriation  gave  a  right  to  tlje  use  of  water,  were  made  in  cases  where 
there  was  no  title  to  the  soil,  and  have  no  bearing  in  cases  where  absoluet 
title  has  been  acquired. 

LPPBA]^from  the  District  Court  of  the  Second  Judicial  District, 
iglas  County: 

t  appears  that  in  1857,  the  plaintiff  Vansickle  diverted,  by  a 
'h  for  irrigating  and  domestic  purposes,  one-fourth  of  the  water 
Daggett  creek,  a  small  tributary  of  the  Carson  river  in  Douglas 
mty.  He  made  the  diversion  at  a  point  then  on  the  public  land, 
'  which  in  1864  was  patented  by  the  United  States  to  the  defend- 
'  Haines.  In  1865,  Vansickle  obtained  a  patent  for  his  own  land 
ere  he  used  the  water.  In  the  fall  of  1867,  Haines  and  his  co- 
Tendants,  William  F.  Leet  and  Charles  Vangordor,  constructed  a 
od  flume  on  Haines'  land,  and  turned  into  it  all  the  water  of  the 
'^aiD,  thereby  depriving  the  plaintiff  of  that  part  of  it  which  he 
i  been  using.  In  November,  1870,  plaintiff  commenced  this 
fioQ,  asking  for  91,500  damages  and  an  injunction  to  restrain 
^er  diversion  of  that  portion  of  Daggett  creek  claimed  to  have 
^  appropriated  by  him.  There  was  a  decree  for  plaintiff  sub- 
ttitially  as  prayed  for,  from  which  defendants  took  this  appeal. 

-B*  S.  Meiicky  for  Appellants. 

I*  Prior  to  the  patent  to  Hames,  the  land  at  the  point  of  diver- 
)Q  of  Daggett  creek  was  a  part  of  the  public  domain,  and  belonged 
Ae  United  States  government.  It  cannot  be  claim6<l  that  the 
^^emment  lost  any  part  of  its  estate  under  any  statute  of  limita- 
^)for  as  against  the  United  States  the  statute  of  limitations 
^UK>perative.    Angell  on  lam.,  Sec.  89 ;  Waahb.  onBeal  Prop., 
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Book  III,  Chap.  II,  Sec.  7,  §§  38,  42 ;  6  Pet.  666 ;  20  Geo.  467 
Nor  could  any  prescriptive  right  as  against  the  govemmeDt  be  in 
ferred,  for  the  reason  that  no  inference  of  a  grant  can  be  indulgec 
in  such  case. 

II.  Prior  to  1866,  there  was  no  law  of  the  United  States  b] 
which  an  easement  in  such  land,  separate  from  the  land  itself,  coal< 
be  carved  out  of  the  estate  of  the  government  and  granted.  There 
fore,  no  presumption  of  a  grant  of  anj  such  easement,  separate  froD 
the  land,  can  be  indulged. 

m.  The  title  conveyed  by  the  patent  to  Haines  was  a  fiill  aa< 
absolute  title  to  the  land  and  to  the  water  flowing  over  it,  and  i 
was  sufficient  to  exclude  all  private  persons  from  the  land*  and  froi 
diverting  water  from  it.  The  owner  in  fee  of  land  has  the  title  i 
and  Control  over  water  naturally  flowing  over  it,  to  the  same  extei 
and  in  the  same  sense  as  he  has  to  and  over  the  soil  itself.  1  Cole 
upon  Litt.  4  a;  Cooley's  Black.  Com.,  Book  II,  Chap.  II, and  iM>f 
4;  Elliott  V.  Fitchburg  R.  R.  Co.,  10  Gush.  193;  Angell  c 
Water-courses,  Sec.  5,  and  authorities  cited  in  note  3,  Sees.  10, 1^ 
132 ;  Washb.  on  Real  Prop.,  Book  II,  Chap.  I,  Sec.  3,  §  4C 
Washb.  on  Easements,  270,  274,  281 ;  1  Brightly's  Dig.  50< 
Sec.  2^2. 

IV.  The  right  which  is  awarded  to  the  plaintiff  by  the  judgmei 
is  plainly  an  easement  in  the  real  estate  of  Haines,  lying  whol 
in  grant  and  not  at  all  in  livery.  Washb.  on  Real  Prop.,  Book  X 
Chap.  I,  Sec.  3,  §§  1-5. 

y.  Had  the  patent  to  plaintiff  been  made  while  the  land 
Haines  was  public  land,  no  easement  in  such  land  in  favor 
plaintiff  would  have  passed  by  the  grant ;  and  much  less  can  8U< 
right  be  held  to  have  passed  to  him  by  the  grant  of  the  governme^ 
made  subsequent  to  the  patent  of  Haines.  That  such  right  wou^ 
not  have  passed  to  plaintiff  under  the  grant  to  him,  had  the  lai^ 
of  Haines  at  the  time  been  public  land,  is  well  settled.  Wtleo^ 
v.  McGkee,  12  111.  381 ;  Tabor  v.  Bradley,  18  N.  Y.  109. 

*  YI.  The  plaintiff  was  in  the  attitude  of  a  trespasser  when  th< 
grant  was  made  to  Haines,  and  the  government  cannot  be  presuio^ 
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to  hare  intended  to  burthen  the  estate  of  a  purchaser  for  the  bene- 
fit of  a  trespasser.  Nor  can  it  be  presumed  even  that  the  govern- 
meDt  was  aware  that  the  Haines  tract  was  in  any  way  tributary  to 
the  Yansickle  tract  at  the  time  of  the  grant  to  Haines. 

UAert  M,  Clarke^  for  Respondent. 

I  I.  The  rights  of  Haines  as  a  riparian  proprietor  do  not  constitute 

I  t  property  in  the  corpus  of  the  water,  but  a  right  to  the  use  of  it 
f       for  his  natural  wants  as  it  flows  in  the  bed  of  the  stream.     MaBon 

▼.  M,  5  Bam.  &  Ad.  1 ;  Pygh  v.  Wheeler,  2  Dev.  &  B.  50 ; 

BtmU  V.  McCoy,  3  Rawle,  256 ;  Thomas  v.  Bruckney,  17  Barb. 

654;!  Sim.  &  S.  190 ;  4  Mason,  397 ;  50  Me.  604;  2  Allen, 

287 ;  85  N.  Y.  524. 

n.  Whatever  may  have  been  the  abstract  rights  of  Haines  as  a 
^P^rian  proprietor,  they  are  distinct  from  those  of  Haines,  Leet,  and 
^angordor,  as  appropriators.     Though  Haines,  as  riparian  propri- 
^i*,  might  have  the  right  to  use  so  much  of  the  water  as  was 
^c«jsary  or  proper  to  satisfy  his  natural  wants,  including  the  irri- 
i^tion  of  his  land,  still  it  follows,  both  upon  principle  and  authority, 
(^cre  being  no  property  in  the  water  and  no  estate  except  in  its 
^*^,  and  this  use  being  fully  supplied)  that  Vansickle  c6uld  law- 
"^Ij  appropriate  the  surplus  after  Haines'  natural  wants  were  sup- 
plied, and  that  such  appropriation,  even  if  not  of  right,  is,  as  to 
^^iioes,  damnum  absque  injuria,  and  as  to  Haines,  Leet,  and  Yan- 
Sordor,  as  appropriators,  first  in  time  and  therefore  superior  in 
'^glt    Ihfler  V.  Wtlkinam,  4  Mason,  397 ;  Mliott  v.  Fitchhurg 
^-  M.  Co.,  10  Cush.  191 ;  Cary  v.  Daniels,  5  Met.  239 ;   11 
**et.  281 ;  8  Penn.  22. 

m.  By  all  the  authorities,  ancient  as  well  as  modem,  the  only 
^tate  or  interest  that  can  be  acquired  in  flowing  water  is  in  its 
^*®*-Hi  usufruct.  There  can  be  no  property  in,  or  title  to,  the 
^^^Tnig  of  the  water.  2  Black.  Com.  18 ;  lAggins  v.  Inge,  7  Bing. 
892;  Tyler  v.  Wilkinson,  4  Mason,  397;  Emhrey  v.  Owen,Q 
^ch.  838 ;  3  Kent,  439 ;  Kidd  v.  Laird,  15  Cal.  161 ;  Mayor 
^'  ^onmdnioners  of  Spring  Garden,  7  Pc^.  State,  (Burr)  363. 

IV.  As  the  complaint  is  for  abstracting  a  part  only  of  the  water 
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CQStomarily  flowing  in  the  stream,  andTas  there  is  left  sufficient  ti 
answer  the  purposes  and  satisfy  the  wants  of  the  riparian  owner 
no  right  is  violated  nor  injury  sustained ;  no  wrong  is  done  vlucl 
will  support  an  action,  either  at  law  or  in  equity.  Washbnme  on 
Easements,  295 ;  UllioU  v.  Fitchburg  R.  R.  Co.,  10  CusWnj 
191 ;  Howell  v.  McCoy,  3  Rawie,  256  ;  Shreve  v.  Voorhm^  \ 
Green  Ch.  25 ;  Thompson  v.  Crocker,  9  Pick.  59 ;  5  Ohio,  329 
17  Conn.  288 ;  6  Exch.  353 ;  Wackworth  v.  TiUotson^  15  Com 
866 ;  51  Maine,  290 ;  10  Barb.  518. 

Unless  the  doctrine  herein  maintained  be  correct,  there  is  neca 
sarilj  an  end  to  the  appropriation  of  water,  or  to  the  use  of  it  fi 
irrigation,  or  indeed  for  any  purpose  whereby  the  flow  is  impede 
or  the  quantity  diminished ;  for  each  riparian  proprietor  could  insi 
upon  the  uninterrupted  and  undiminished  flow  in  the  bed  of  tl 
stream,  and  by  this  means  prevent  any  valuable  use. 

V.  A  usufruct  in  running  water  may  be  acquired  by  appropr^ 
tion  or  occupancy,  and  our  legislature  gives  powerful  support 
the  doctrine.  Stats.  1861,  87,  Sec.  146;  Stats.  1862,  10' 
Stats.  1864-5,  348;  Stats.  1866,  202;  Stats.  1869, 129.  Tl 
legislation  is  a  full  recognition  of  the  rights  of  appropriation 
diversion,  and  is  wholly  inconsistent  with  the  theory  of  a  propel 
in  runiting  water  distinct  from  its  use. 

VI.  The  land  under  the  water  of  Daggett  creek  passes 
patent,  just  as  does  the  land  under  the  Ohio  river ;  but  the  wa. 
flowing  over  the  surface  is  in  no  manner  affected  by  the  patent, 
more  than  the  air  passing  over,  or  light  illuminating  the  surfi»< 
This  is  publici  juris,  res  communis,  the  property  of  no  one,  free 
all ;  and  not  being  property,  constituting  no  part  of  the  land, 
right  to  or  estate  in  it.     It  cannot  be  claimed  that  the  govemiri' 
has  a  property  in  the  water  of  an  unnavigable  stream,  or  that  9^ 
property  passes  by  patent  in  such  manner  as  to  vest,  not  only 
stream  in  its  then  condition,  but  also  to  cut  off,  by  relation,  rig 
previously  acquired  by  actual  appropriation  and  use. 

VII.  The  Mexican  Mill  company,  as  long  ago  as  1861,  at 
expense  of  hundreds  of  thousands  of  dollars,  put  a  dam  into  ^ 
Carson  river,  construclSd'  a  canal  four  miles  in  length,  and  erect 
a  mill,  the  machinery  of  which  is  propelled  by  the  power  of  ^ 
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stream.  Can  it  be  possible  no  rights  have  resulted  from  this  appro- 
priadon  and  tue  that  maj  not  be  overthrown  by  Jones,  who,  since 
the  diTersion,  and  only  yesterday,  acquired  patent  to  the  hundred 
and  rixty  acres  contiguous  to  the  river  and  immediately  below  the 
dam,  and  this  without  respect  to  his  necessities  as  a  riparian  owner? 
Haj  he,  without  requiring  the  water,  or  even  by  erecting  a  mill 
and  thus  creating  a  necessity  for  the  use,  defeat  the  appropriation 
iod  destroy  the  use  acquired  by  the  Mexican  company  ?  Unless  . 
coDseqaences  like  these  are  to  be  sanctioned ;  unless  all  rights  of 
appropriation  are  to  be  overthrown ;  unless  the  basis  upon  which 
Kst  the  most  extensive  and  valuable  property  interests  in  this  state 
is  to  be  razed,  the  rights  of  the  plaintiff  must  be  sanctioned  and  the 
P^teoses  of  defen^fints  denied. 

Vin.  But  Haines  is  cut  off  from  making  the  defense  interposed 
h  the  statute  of  limitations  and  by  adverse  possession  for  more 
than  fire  years,  and  the  presumption  of  grant  resulting  from  such 
•^^erse  possession.  Stats.  1867,  185,  Sec.  3 ;  Arrington  v.  LU- 
*«,  84  Cal.  365 ;  Graitan  v.  W%m«,  23  Cal.  86 ;  1  Burr, 
^J* ;  2  Black,  605 ;  31  Maine,  384 ;  Washbume  on  Easements, 
101^105 ;  Angell  on  Water-courses,  Sec.  204. 

^^  S.  Mesickj  for  Appellants,  in  reply.  • 

I"  No  prescriptive  right  or  implications  of  grant  in  plaintiff's  fa- 
^^  from  Haines  can  arise,  because  plaintiff  could  not  have  enjoyed 
^  J^ght  for  the  period  of  five  years  fronrthc  date  of  the  grant  by 
^  United  States  to  Haines. 

^I.  A  riparian  owner  is  entitled  to  have  a  stream  flow  in  its 
^^Ural  channel  through  his  land,  whether  he  has  any  use  for  the 
^^t^T  or  not.  This  right  is  an  incident  of  his  estate  in  the  land. 
^^ning  v.  Ttog  Iron  and  Nail  Factory,  40  N.  Y.  191. 

By  the  Court,  Whitman,  J. : 

liespondent  claims  damages  against  appellants  for  past  diversion 
^^  the  waters  of  Daggett  creek,  and  prays  an  injunction  against 
^'^''ther  continuance  of  the  injury  alleged.  The  district  court  found 
^^  respondent ;  hence  this  appeal.     Many  questions  are  argued  in 
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the  briefs  of  respective  counsel,  which  it  is  believed  are 
nent  to  the  controlling  question  involved. 

The  district  court  finds  that  the  water-course  in  questioi 
non-navigable  stream,  nowhere  in  its  natural  channel  runs 
land  of  respondent ;  but  does  so  run  through  the  land  of 
Haines.  It  is  also  found  that  the  respondent  and  Hainei 
owners  in  fee  of  their  respective  lands,  by  patents  from  th 
ment  of  the  United  States,  that  of  Haines  bearing  date  1 
28th,  1864 ;  that 'at  such  date,  and  long  prior  thereto,  r< 
had  appropriated  and  diverted  from  the  natural  channe 
creek,  for  his  necessary  purposes,  a  portion  of  its  wate 
appropriation  was  interfered  with  by  appellants  in  Decemb 
and  that  since  that  time  they  have  used  all  or  nearly  i 
waters  of  the  creek,  in  a  flume  constructed  and  worked 
jointly  for  running  wood.  The  court  concludes  that  respo 
quired  such  a  right  by  his  appropriation,  as  should  be  pn 
equity.  * 

He  acquired  no  right  against  Haines  prior  to  the  date  c 
ter's  patent  which  could  affect  that  grant,  because  ther 
title  in  Haines  to  be  affected  by  acts  of  the  respondent, 
acquire  no  right  against  the  United  States,  for  as  to  tha 
ment  he  was  a  trespasser,  in  that  he  diverted  w^ater  from 
not  sought  to  be  preempted  by  him.  No  presumption 
arises  against  the  sovereign,  and  no  statute  of  limitation  r 
in  some  excepted  instances,  of  which  this  is  not  one. 

The  government  of  the  United  States  then  had,  at  th 
its  patent  to  Haines,  the  unincumbered  fee  of  the  soil,  its 
and  appurtenances  ;  that  was  passed  to  Haines,  there 
reservation  in  his  patent,  and  none  is  suggested.     He  be 
owner  of  the  soil,  and  as  incident  thereto  had  the  rigl 
benefit  to  be  derived  from  the  flow  of  the  water  therethroi 
no  one  could  lawfully  divert  it  against  his  consent.    Wh 
made  of  it,  so  that  such  use  did  not  interfere  with  the 
riparian  proprietors,  was  for  him  to  elect.     He  had  pre( 
same  right  to  use  it  for  his  flume  as  for  his  household,  his 
his  land. 

In  this  case,  it  is  urged  that  such  use  is  beyond  riparia 
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cent  case  in  New  York,  an  objection  precisely  contrary  was 
and  the  reply  of  the  court  is  a  complete  answer  to  either 

th :     ^^  It  is  insisted  by  the  defendant  that  equity  ought  not 

fere  in  behalf  of  the  plaintiffs,  for  the  reason  that  they  do 

nt  the  water-power  afforded  by  the  stream  fof  use.     This  is 

assumption.  *♦♦♦♦* 
the  facts  claimed  were  clearly  established,  it  would'  not  pro- 
3  defendant  in  wrongfully  withholding  the  stream.  No  man 
fied  in  withholding  property  from  the  owner,  when  required 
ender  it,  on  the  ground  that  he  does  need  its  use.  The 
Fs  may  do  what  they  will  with  their  own."  Coming  v.  Troy 
trf  Nail  Factory,  40  N.  Y.  206.     From  the  facts  found,  it 

that  appellant  Haines,  owner  of  the  soil,  has  the  right  to 
n  of  the  water  of  Daggett  creek  in  its  natural  channel ; 
86  he  may  make  of  it  when  there  is  beside  the  question,  so 
respondent  is  concerned.  The  right  of  Haines  protects  his 
Hants.  The  decree  of  the  district  court  is  reversed,  and 
ise  remanded,  with  instruction  to  enter  a  decree  for  appel- 


r  the  rendition  of  the  foregoing  decision,  a  petition  for  re- 
;  was  presented ;  in  response  to  whicfi  the  following  opinion 
id  at  the  January  term,  1872  : 

he  Court,  Lewis,  C.  J. : 

n  this  case  was  originally  before  us,  we  gave  it  the  most 
and  thorough  consideration,  and  were  drawn  to  the  conclu- 
which  we  arrived  by  an  uniform  current  of  decisions,  the 
aess  of  which  has  never  been  questioned  —  by  rules  as  well 
hed  as  any  in  the  books,  and  the  logic  of  principles  which 
jcome  maxims  in  the  law.  Still,  although  no  new  point  is 
ed,  we  are  asked  to  grant  a  rehearing,  upon  the  assurance 
outset  that  it  is  asked  only  upon  the  strongest  conviction 
r  error  is  demonstrable.  The  argument  presented,  how- 
blls  far  phort  of  satisfying  the  expectations  thus  awakened, 
ire  also  unable  to  understand  from  the  petition  what  exact 
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condition  is  assigned  to  running  water  in  the  catalogue  of  ri 
property;  or  what  the  nature  of  the  title  which  may 
quired  to  it,  if  any.  Much  thereof  is  devoted  to  showing  ih] 
can  be  no  property  in  running  water ;  that  it  is  and  of  n 
must  remain  common  to  all ;  that  it  is  a  thing  ^^  the  pro| 
which  belongs  to  no  person,  but  the  use  to  all "  ;  and  in  tl 
sentence  it  is  said  that  it  ''  is  publici  juris^  res  cammu, 
banum  vacans.^*  This  abandon  in  the  use  of  legal  exprei 
evidently  the  result  of  a  radical  misunderstanding  of  the  s 
tion  which  is  given  to  them  in  the  books  of  law.  True,  it 
said  that  water  is  publici  juris^  or  belongs  to  those  things  wl 
res  communis  ;  but  how  it  can  be  either  puhlici  juris  or  i 
munes  and  also  bonum  vacans  is  a  problem  not  yet  solved 
science  of  the  law.  If  common  property,  or,  as  argued  I 
sel,  something  in  which  no  one  has  an  absolute  property,  bi 
one  h^  the  use ;  the  right  to  the  use  certainly  must  then  b 
community:  but  bonum  vacans  is  property  without  an  o 
any  kind,  and  which  belongs  absolutely  to  the  person  who  i 
find  or  appropriate  it,  and  he  has  the  complete  right  of  pro 
it  as  against  the  world,  except  the  real  owner.  It  is  a  flat 
diction  in  terms,  to  say  that  running  water  is  at  the  same  tii 
mon  property  and  bonum  vacans.  But  we  have  the  word 
Denmai^  in  Mason  v.  JEfiZZ,  5  Bam.  &  Adolph.  22,  and  o 
Park  in  Embfy  v.  OwerCs  JEr.,  that  it  was  never  considere( 
vacans.  Nor  are  these  contradictions  confined  simply 
terms.  The  argument  proceeds  upon  the  assumption  that 
water  belongs  to  the  community  generally,  and  authorities  i 
which  are  supposed  to  sustain  that  doctrine,  as  the  quotati 
Blackstone,  who  says :  "  Water  flowing  is  publici  juris. 
Roman  law,  water,  light  and  air  were  res  communes,  an 
were  defined,  things  the  property  of  which  belongs  to  no 
l)ut  the  use  to  all."  Yet,  after  arguing  to  show  that  water 
mon  property,  it  is  also  claimed  that  a  stream  may  be  ab 
appropriated  by  the  first  person  who  may  wish  to  use  it. 
words,  that  water,  instead  of  being  something  which  belon 
in  common,  as  is  argued  at  first,  is  a  thing  which  belongs  at 
to  him  who  first  appropriates  it,  to  the  extent  even,  that 


• 
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necessaiy  for  the  purpose  for  which  the  appropriation  is  made,  it 
nij  be  completely  consumed.     Surely,  the  two  propositions  are  as 
urecoDcilably  contradictory  as  any  that  can  be  named.     As  an 
illustration,  it  is  argued  that  running  water  is  like  the  air,  to  which 
certainly  all  have  an  equal  right,  and  with  which  no  one  has  the 
rigbt  to  interfere  to  the  injury  of  another.     But  in  this  case  the 
right  is  claimed  by  Yansickle  to  deprive  the  appellant  of  the  stream, 
^liich  in  the  ordinary  course  of  things  he  would  be  enabled  to  en- 
f>jy  and  to  appropriate  it  exclusively  to  himself.     If  running  water 
^  like  the  air,  then  surely  no  one  has  the  right  to  interfere  with  it 
^  its  natural  state  to  the  prejudice  of  others.     When  positions  so 
'Utterly  contradictory  are  assumed,  the  real  questions  in  the  case 
^^  likely  to  be  involved  and  obscured,  rather  than  elucidated. 
9^nc1u8ion8  utterly  unwarranted  also  appear  to  be  drawn  from  the 
Opinion  already  rendered,  as  for  example,  it  seems  to  be  claimed 
*hat    the  decision  denies  the  right  to  use  the  water  of  running 
■treams  for  irrigation.     No  such  question  was  raised,  considered, 
^   even  mentioned  in  the  case,  nor  in  anywise  touched  in  the 
^piuion ;  furthermore,  there  is  no  principle  announced  or  case  re- 
ferred to  in  it,  which  in  any  way  warrants  such  deduction. 

A^lthough  satisfied  that  our  former  opinion  is  correct,  beyond  all 

question,  still  the  principles  involved  being  of  such  general  interest 

•*^d  application,  it  is  important  that  they  should  not  be  misunder- 

•*<H>d.    We  have,  therefore,  given  the  matter  further  consideration; 

"'^t  in  the  very  thorough  research  which  has  been  made,  we  have 

feund  no  legal  principle  or  decided  case  which  would  authorize  a 

'^▼ereal  of  our  former  conclusion,  but  rather  at  every  step  we  have 

^et  with  confirmation  of  its  correctness,  and  an  insuperable  barrier 

^  the  adoption  of  any  other  rule.     Before  proceeding  to  an  investi- 

Ration  of  the  legal  questions  really  involved  in  the  case,  we  may 

*^te,  once  for  all,  that  the  fact  that  the  case  is  "  of  great  interest  to 

^e  public,  whose  rights  "  it  is  claimed  "  are  seriously  disturbed  by 

**^e  decision,"  is  a  consideration  which,  in  very  doubtful  cases,  may, 

'^y  perhaps  should,  have  some  weight  with  judicial  tribunals.     But 

*^*t  the  interests  of  the  public  should  receive  a  more  favorable  con- 

J^^eration  than  those  of  any  individual,  or  that  the  legal  rights  of  the 

^^^mblest  person  in  the  state  should  be  sacrificed  to  the  weal  of  the 
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many,  is  a  doctrine  ^hich  it  is  to  be  hoped  will  never  recei 
tion  from  the  tribunals  of  this  country.  The  public  is  in 
more  interested  than  in  scrupulously  protecting  each  indivii 
zen  in  every  right  guarantied  to  him  by  the  law,  and  in  sa 
none,  not  even  the  most  triviat,  to  further  its  own  interests, 
individual  has  the  right,  equally  with  the  public  at  large,  to 
fair,  impartial  consideration  of  his  case ;  for  the  rights  of  1 
lie  are  no  more  sacred  or  entitled  to  greater  protection  in 
those  of  the  individual — therefore,  in  actions  between  ind 
the  consideration  of  public  interest  has  weight  only  when 
grave  doubt  as  to  where  the  right  lies.  This  doctrine,  whii 
justify  the  courts  in  depriving  a  person  of  a  civil  right  t( 
the  public  good,  might  to-morrow  force  them  to  sacrifice  hi 
the  clamors  of  a  mob ;  which  would  deprive  Haines  of  his 
at  one  time,  might  operate  against  Yansickle  at  another 
this  case  we  have  no  doubt  whatever  as  to  what  should  be 
elusion,  the  fact  that  it  may  injuriously  affect  the  public  c 
no  weight  in  its  consideration.  Happily,  however,  we  do  i 
the  decision,  if  properly  understood,  will  produce  the  genei 
trous  results  apprehended  by  counsel  for  respondent. 

As  the  appellant  here  claims  the  water  of  Daggett  cre< 
incident  to  the  land  patented  to  him  by  the  United  States 
it  is  admitted  that  he  could  get  only  such  title  and  rigl 
vested  in  the  United  States  itself,  it  becomes  necessary  to  j 
what  is  the  nature  of  the  rights  of  the  federal  governmei 
public  land ;  and  we  propose  to  show — 1st,  that  it  has  the 
and  perfect  title ;  2d,  that  running  water  is  primarily  an 
to,  or  part  of  the  soil  over  which  it  naturally  flows ;  3d,  that 
of  the  riparian  proprietor  does  not  depend  upon  the  approp: 
the  water  by  him  to  any  special  purpose,  but  that  it  is  a  ri 
dent  to  his  ownership  in  the  land  to  have  the  water  flow  in 
ral  course  and  condition,  subject  only  to  those  changes  wh 
be  occasioned  by  such  use  by  the  proprietors  above  him,  as 
permits  them  to  make  of  it ;  4th,  that  the  government  pat 
veyed  to  Haines  not  only  the  land,  but  the  stream  natural))' 
through  it ;  5th,  that  the  common  law  is  the  law  of  this  st; 
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t  prevail  in.  all  cases  where  the  right  to  water  is  based  upon  the 
late  ownership  of  the  soil.        •  * 

c  is  a  proposition  universally  Emitted,  that  the  United  States  is 
unqualified  proprietor  of  all  public  land  to  which  the  Indian 
has  been  extinguislied.  Certainly  there  is  none  other  who  -has 
right  to,  or  claim  upon  it,  which  in  any  way  qualifies  the  right 
be  federal  government.  Although  it  has  sometimes  been  suggest- 
hat  the  unoccupied  lands  belonged  to  the  several  states  in  which 
1  may  be  located,  tl^e  suggestion  has  never  received  the  serious 
!tion  of  statesmen,  or  the  courts  of  the  country.  On  the  con- 
7,  it  is  the  invariable  language  of  the  judges,  that  the  unquali- 
right  of  property  is  in  the  United  States.  "  The  English  doc- 
i  in  relation  to  real  estate  is,  that  there  can  be  no  adverse  pos- 
ion  against  the  crown,  nor  against  its  grantee,  until  there  be  a 
entry  after  the  grant.  An  entry  on  lands  belonging  to  the 
n  is  held  not  to  be  a  disseizin,  but  a  mere  intrusion  on  the 
's  possession.  His  possession  is  not  thereby  divested,  but,  in 
I  contemplation,  still  continues.  The  king  not  being  disseized 
le  entry,  his  conveyance  of  the  freehold  is  good,  and  his  grantee 
ized  by  virtue  of  it.  The  grantee  succeeds  to  the  rights  of  the 
n,  and  cannot  be  disseized  without  another  entry  after  the  con- 
nee.  The  individual  making  the  original  entry  acquires  no 
right  by  the  conveyance,  but  only  continues  his  old  interest  and 
UDS  an  intruder  still,  liable  to  be  sued  in  trespass.  This  is  the 
mie  distinctly  stated  in  Bacon's  Abridgment,  331 ;  Title, '  Dis- 
1.'  There  can  be  no  doubt  but  that  the  same  principles  are  appli- 
i  to  the  government  of  the  United  States.  It  possesses  the  same 
:  of  ^vereignty  and  prerogative  in  respect  to  the  public  lands, 
he  right  of  eminent  domain^  it  is  the  absolute  and  exclusive 
^r  of  all  the  public  lands  which  it  has  not  alienated  or  appro- 
;ed.  It  is  seized  of  them  to  as  full  an  extent  as  the  British 
mment  can  be  of  its  domain.  It  cannot  be  disseized :  no  ad- 
3  possession  is  created  by  an  entry  on  its  lands.  The  entry  is 
ous,  and  confers  no  right  on  the  pei'son  making  it.  Possession 
acquired  can  never  ripen  into  a  right,  nor  authorize  any  de- 
)  against  the  government.  The  government  may  treat  the 
>n  thus  in  possession  as  an  intruder,  and  sue  him  in  trespass. 
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On  the  sale  of  the  lands  by  the  United  States,  the  patent  transfer 
to  the  purAiaser  the  entire  legal  estate  and  seizin  to  as  full  an  ei 
tent  as  the  government  held  them.'/     2  Gilman,  652. 

''  It  cannot  be  denied,"  say  the  Supreme  Court,  in  Irvine  v.  Mar 
shall^  20  How.  561,  ^'  that  all  the  lands  in  fhe  territories,  not  ap 
propriated  by  competent  authority  before  they  were  acquired,  an 
in  the  first  instance  the  exclusiye  property  of  the  United  States,  in 
be  disposed  of  to  such  persons,  at  such  times,  in  such  modes  ao( 
by  such  titles  as  the  government  may  deem  most  advantageous  to  tb 
public  fisc,  or  in  other  respects  may  deem  most  politic."  Respect 
ing  the  right  of  the  state  to  interfere  with  its  title,  or  the  mode  c 
conveyance  by  it,  the  court  further  say :  "  But  the  proper^  i 
question  was  a  part  of  the  public  domain  of  the  United  States 
Congress  is  invested  by  the  constitution  with  the  power  of  disposuc 
of,  and  making  needful  rules  and  regulations  respecting  it.  Coi 
gross  has  declared,  as  we  have  said,  by  its  legislation,  that  in  siac 
a  case  as  this  a  patent  is  necessary  to  complete  the  titie.  Bat  : 
this  case  no  patent  has  issued ;  and  therefore,  by  the  laws  of  tl 
United  States,  the  legal  title  has  not  passed,  but  remains  in  H 
United  States.  Now,  if  it  were  competent  for  a  state  legislato: 
to  say  that,  notwithstanding  this,  the  title  shall  be  deemed  to  h&' 
passed,  the  effect  would  be,  not  that  Congress  had  the  power  of  d 
posing  of  the  public  lands  and  prescribing  the  rules  and  regulatio 
concerning  that  disposition,  but  that  Illinois  possessed  it.  Tli 
would  be  to  make  the  laws  of  Illinois  paramount  to  those  of  O^ 
gross  in  relation  to  a  subject  confided  by  the  constitution  to  0< 
gross  only  ;  and  the  practical  result  in  this  very  case  would  be, 
force  of  state  legislation  to  take  from  the  United  States  tlieir  o^ 
lands,  against  their  own  will  and  agsdnst  their  own  laws.  We  b^ 
the  true  f)rinciple  to  be  this,  that  whenever  the  question  in  0 
court,  state  or  federal,  is,  whether  a  titie  to  land  which  was 
the  property  of  the  United  States  has  passed,  that  question 
be  resolved  by  the  laws  of  the  United  States." 

So  Congress  may  prohibit  and  punish  trespassers  on  the  pv.^ 
lands.  Having  the  power  of  disposal  and  of  protection,  Cong;^ 
ak)ne  can  deal  with  the  titie.  And  no  state  law,  whether  of  Li^ 
tation  or  otherwise,  can  defeat  it.    Jaurdan  v.  Barrett,  4 


872.]         SUPREME   COURT  OF  NEVADA.  263 


Vaiisiekle  v.  Huines. 


18a«     See  also  Bagnell  v.  Brodnill^  13  Peters,  450.     ^^  In  this 
country,"  says  Catron,  J.,  in  United  States  v.  Hughes^  11  How. 
568,  ^^  the  lands  of  the  United  States  lying  within  the  states  are 
held  and  subject  to  be  sold  (under  the  authority  of  Congress)  as 
lands  may  be  held  and  sold  by  individual  owners  or  by  ordinary 
Gorporations ;  and  similar  remedies  may  be  employed  by  the  United 
States  as  owners,  that  are  applicable  in  cases  of  others.     This  we 
tlunk  is  manifest."    It  not  only  has  the  sole  right  to  sell,  but  it  may 
like  an  individual  lease  any  portion  of  the  public  domain.     United 
Statet  Y.  Gratiotj  14  Peters,  526.     So  the  government  is  entitled 
to  all  the  legal  and  equitable  remedies  with  which  any  ordinary 
proprietor  is  vested  for  the  protection  of  such  property.     It  has 
been  very  frequently  held  that  it  might  maintain  trespass  against 
persoDS  intruding  upon  its  land,  should  it  choose  to  do  so.     United 
&ates  V.  Gear,  3  IIow.  20.     "  It  would  present  a  strange  anomaly 
Weed,''  jays  Grier,  J.,  (^Colton  v.  United  States,  11  How.  231) 
^if  having  the  power  to  make  contracts  and  hold  property  as  other 
persons,  natural  or  artificial,  they  were  not  entitled  to  the  same 
remedies  for  their  protection.     The  restraint  of  the  constitution 
^pon  their  sovereign  powers  cannot  affect  their  civil  rights.     Al- 
uough  as  a  sovereign  the  United  States  may  not  be  sued,  yet  as  a 
^rporation,  a  body  politic,  they  may  bring  suits  to  enforce  their 
^tracts  and  protect  their  property  in  the  state  courts,  or  in  their 
^^  tribunals  administering  the  same  laws.     As  an  owner  of  prop- 
^  in  almost  every  state  of  the  union,  they  have  the  same  right 
*  have  it  protected  by  the  local  laws  that  other  persons  have.    As 
^•«  said  by  this  court  in  Dugan  v.  United  States,  '  it  would  be 
^*^ge  to  deny  them  a  right  which  is  secured  to  every  citizen  of 
^6  United  States.' "    Not  only  has  it  all  the  common  law  remedies 
^^  the  protection  of  its  property,  but  it  may  proceed  summarily  by 
?^itary  force  to  remove  those  who  may  be  deemed  intruders  upon 
***  property,  (1  Opinions  Attorneys  General,  471)  or  the  president 
^y  direct  the  marshal  to  remove  such  from  lands  belonging  to  it. 
Woodbury  &  M.  82.    These  authorities  illustrate  the  character 
^^  ^ght  or  title  which  the  United  States  has  to  the  public  land,  and 
!j^w  very  clearly  that  it  is  as  absolute,  perfect  and  complete  as  can 
^  Wd  or  acquired  by  an  individual.    Indeed,  it  must  necessarily 
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be  SO,  for  in  this  country  all  titles  to  land  emanate  from  it,  and  kio 
person  can  acquire  a  greater  title  than  his  grantor  possessed.    It  is 
not  to  be  inferred  from  what  is  said,  that  a  person  going  upon  sach 
public  land  as  is  open  to  preemption  with  the  intention  of  acquiriug 
title  to  it,  can  be  deemed  an  intruder  or  trespasser,  for  in  such  case 
the  acts  of  Congress  authorize  the  entry.    But  that  in  nowise  tends 
to  show  that  the  title  of  the  government  to  the  public  land  is  not  so 
absolute  that  it  could  prohibit  all  entry  upon  it,  should  it  choose  to 
do  so.     It  might  repeal  all  its  preemption  laws  and  arbitrarily  re- 
fuse to  part  with  an  acre  of  its  soil ;  prohibit  any  entry  upon  it,  and 
maintain  actions  of  trespass  or  ejectment  against  all  intruders. 
Can  it  be  said  then,  with  any  show  of  reason,  that  it  has  not  as 
complete  a  dominion  over  its  property  as  individuals  or  corporadons? 
Being  the  absolute  owner  of  the  soil,  the  source  of  all  title  thereto, 
and  entitled  to  all  the  remedies  for  its  protection  and  preservati<Hi 
which  are  given  to  any  individual  owner,  it  certainly  cannot  be 
maintained  that  it  is  not  equally  entitled  to  everything  which   ^ 
naturally  such  an  inseparable  incident  to  the  land,  that  it  is  fre- 
quently spoken  of  as  a  part  of  the  soil  itself.     Such  an  incident  is 
a  natural  water-course.     It  passes  by  deed  of  the  soil  without  a^y 
mention,  and  forms  as  marked  a  feature  of  the  land  through  whi^^^ 
it  passes  as  the  trees  upon  it,  or  the  vegetation  which  it  nourisb^^* 
Nothing  more  readily  recommends  itself  to  the  understanding  tb**^ 
that  an  element  which  the  laws  of  nature  have  connected  with  t>h* 
freehold,  and  which,  without  any  efiFort  on  the  part  of  man,  clotl^^* 
it  with  refreshing  verdure ;  where  without  it  there  must  be  oO^J 
forbidding  nakedness ;  creating  fertility  and  productiveness  wl 
otherwise  there  would  be  only  sterility ;  at  once  administering 
ure  and  afiFording  profit,  is  necessarily  a  part  of,  or  an  incidents     *^ 
his  land.     This  is  the  natural  effect  of  running  water,  independ^*^ 
of  any  use  which  may  be  made  of  it  in  administering  to  the  im.«^*^ 
diate  wants  of  man  and  beast. 

How  frequent  it  is  that  small  streams  of  water  are  found  to  ^a-^" 
immeasurably  to  the  value  of  estates,  even  when  no  particular  '^^ 
is  made,  or  intended  to  be  made  of  them !  It  is  very  seldom^  *^ 
deed,  that  they  do  not,  to  some  extent,  enhance  the  value  of  f^^ 
property,  and  they  are  frequently  esteemed  invaluable.     Anotb^^ 
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Qsideration  which  gives  value  to  land  through  which  certain  streams 
'e  accustomed  to  flow,  and  which  at  common  law  is  considered  a 
iluable  right,  is  the  privilege  of  exclusive  fishery,  which,  however, 
dght  be  entirely  destroyed  if  the  stream  were  diverted,  and  the 
ftlue  of  the  land  in  some  measure  at  least  depreciated.  ^^  It  was 
settled  principle  of  common  law,  that  the  owners  of  lands  on  the 
ftnks  of  fresh  water  rivers,  above  the  ebbing  and  flowing  of  the 
de,  had  the  exclusive  right  of  fishing  as  well  as  the  right  of  prop- 
rt]r  opposite  to  their  respective  lands,  ad  jUum  medium  aquce, 
M  when  the  lands  on  each  side  of  the  river  belonged  to  the  same 
)non,  he  had  the  same  exclusive  right  of  fishing  in  the  whole  river 
far  as  his  land  extended  along  the  same."  8  Kent,  411.  For 
'  interference  with  this  right  in  any  way,  either  by  obstructing 
B  passage  of  fish  or  otherwise,  the  law  gives  a  right  of  action. 
>w  can  it  be  said,  then,  that  a  water-course  is  not  essentially  a 
^  of  the  freehold  itself?  That  it  is  so,  the  authorities  bear 
indant  witness.  We  do  not  wish  to  be  understood  as  saying 
t  tibere  is  such  an  absolute  property  in  the  water  that  the  whole 
-am  may  be  destroyed  by  a  riparian  proprietor,  so  that  others 
>w  him  will  be  deprived  of  it ;  but  that  it  is  an  incident  of  his 
1  to  the  extent  that  he  has  the  right  to  have  it  continue  to  flow 
ts  natural  course,  subject  to  such  changes  only  as  may  be  occa- 
^ed  by  such  use  of  it  as  the  law  allows  the  various  proprietors  to 
C6,  as  it  passes  along,  and  which  will  be  hereafter  more  fully  ex- 
iled. In  this  sense  only  is  the  right  to  be  understood,  when 
ken  of  in  the  authorities  about  to  be  quoted. 
^  Land,"  says  Lord  Coke,  (4  co.)  ^^  in  legal  signification  com- 
hendeth  any  ground,  soil  or  earth  whatsoever,  as  meadows,  pas- 
^,  woods,  moors,  waters,  marshes,  furses  and  heath.  Terra  est 
^i«i  generaliasimum  et  comprehendit  omnea  species  terrce.^*  "  The 
:kt  of  private  property  in  a  water-course,"  says  Angell,  (page  8) 
(  derived  as  a  corporeal  right  or  hereditament  from,  or  is  em- 
•ced  by,  the  ownership  of  the  soil  over  which  it  naturally  passes. 
e  well  known  maxim,  cujus  est  solum  ^us  est  usque  ad  ccelum^ 
icates  that  land  in  its  legal  signification  has  an  indefinite  extent 
irards,  and  therefore  it  is  that  a  grant  conveys  to  the  grantee 
•  only  ^  the  field  or  the  meadow,  but  all  growing  timber  and  water 
18 
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standing  and  being  thereupon,  and  a  stream  of  water  is  therefore  as 
much  the  property  of  the  owner  of  the  soil  over  which  it  passes  as 
the  stones  scattered  over  it.' "     Again,  (page  9)  "The  only  mod« 
by  which  a  right  of  property  in  a  water-course  above  tide  water  c»n 
be  withheld  from  a  person  who  receives  a  grant  of  the  land,  is  by  ft 
reservation  directly  expressed  or  clearly  implied  to  such  effect    V 
the  intention  of  the  grantor  is  not  to  convey  any  interest  in  tb« 
water,  or  any  portion  of  it,  he  can  exclude  it  by  the  insertaon  i*^ 
the  instrument  of  conveyance  of  proper  words  for  the  purpose  of 
doing  so ;  but,  in  the  absence  of  such  words,  the  bed,  and  coDse- 
quently  the  stream  itself,  passes  by  the  conveyance."     If  it  be  aot 
an  incident  to  the  land,  clearly  it  would  not  necessarily  pass  t>J 
such  grant.     "  The  uses  of  the  waters  of  private  streams,"  S3*J 
the  Supreme  Court  of  Ohio,  (10  Ohio,  297)  "  belong  to  the  owners 
of  the  lands  over  which  they  flow.     They  are  as  much  mdividimal 
property  as  the  stones  scattered  over  the  soil."     Says  Chancellor 
Kent,  in  Gardner  v.  Village  of  Newhurgh^  (2  John  Ch.  166)  **  A 
right  to  a  stream  of  water  is  as  sacred  as  a  right  to  the  soil  over 
which  it  flows.     It  is  a  part  of  the  freehold  of  which  no  man  caa  \^ 
disseized  but  by  the  lawful  judgment  of  his  peers,  or  by  due  pro- 
cess of  law." 

It  is  said  in  the  note  to  Ex  part^  Jennings j  6  Cowen,  643 :  "  The 
general  distinction  deemed  of  so  much  excellence  and  importfl^nce 
by  these  learned  judges,  and  which  at  this  day  no  lawyer  will  ha^ 
ard  his  reputation  by  controverting,  is  that  rivers  not  navigable* 
that  is  fresh  water  rivers  of  what  kind  soever,  do  of  common  ligh^ 
belong  to  the  owners  of  the  soil  adjacent,  to  the  extent  of  tbeir 
land  in  length  ;  but  that  rivers  where  the  tide  ebbs  and  flows  belong 
of  common  right  to  the  state  ;  that  this  ownership  of  the  citizeD^  ^ 
of  the  whole  river,  viz :  the  soil  and  the  water  of  the  river,  excep* 
that  in  his  river  where  boats,  rafts,  &;c.,  may  be  floated  to  market 
the  public  have  a  right  of  way  or  easement."     In  WadstvorA  ^' 
TUlotBon^  15  Conn.  372,  speaking  of  the  rights  to  a  water-coar»e, 
the  Supreme  Court  say^  "  This  right  is  not  an  easement  or  app'*^ 
tenance,  but  is  inseparably  annexed  to  the  soil,  and  is  parcel  oi^^ 
land  itself."    Says  Chief  Justice  Shaw,  in  EllioU  v.  FUchbwrg  Bct^ 
road  Company^  10  Cushing,  193  :   "  The  right  to  flowing  water  * 
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now  well  settled  to  be  a  right  incident  to  property  in  the  land." 
And  again  in  JohnBon  v.  Jordartj  2  Met.  239  :  ^^  It  is  insepara- 
bly annexed  to  the  soil,  and  passes  Avith  it,  not  as  an  casement  nor 
u  an  appurtenance,  but  as  parcel.  Use  does  not  create  it ;  and 
&n8e  cannot  destroyer  suspend  it."  "  Water,"  says  Judge  Mur- 
ray, (8  Cal.  140)  "  is  regarded  as  an  incident  to  the  soil,  the  use 
rf  which  passes  with  the  ownership  thereof."  Say  the  Supreme 
Court  of  North  Carolina:  ^^  The  right  is  not  founded  in  user  but  is 
inherent  in  the  ownership  of  the  soil,  and  when  a  title  by  use  is  set 
op  against  another  proprietor  there  must  be  an  enjoyment  for  such 
a  length  of  time  as  will  be  evidence  of  a  grant."  Page  v.  WtlKamSj 
2Devereux  &  B.  55.  But  again :  ^^  The  common  right  here  spoken 
of  is  not  that  existing  in  all  men  in  respect  of  things  puilid  jurU^ 
bat  that  common  to  the  proprietor  of  the  land  on  the  stream.  And 
tt  between  them,  the  use  to  which  one  is  entitled  is  not  that  which 
^  happens  to  get  before  another,  but  it  is  that  which  by  reason  of 
bis  ownership  of  land  on  the  stream  he  can  enjoy  on  his  land  and 
M  appurtenant  to  it."  The  Supreme  Court  of  Vermont  say,  in  DavU 
▼.  tulUr^  12  Vermont,  190 :  "  The  owner  of  the  land  has  rights  to 
^  nse  of  a  private  stream  running  over  his  land  peculiar  to  Vim- 
sulfas  owner  of  the  land,  not  derived  from  occupancy  or  appropria- 
^  and  not  common  to  the  whole  community.  It  is  the  right  to 
^  luitural  flow  of  the  stream.  Of  this  right  he  cannot  be  deprived 
H7  the  mere  use  or  appropriation  by  another,  but  only  by  grant,  or 
by  ^  use  or  occupancy  of  another  for  such  length  of  time  as  that 
*®f«fix)m  a  grant  may  be  presumed."  "  As  to  all  fresh  water 
'^^^  above  the  tide,  the  common  law  rule  of  property  is  the  re- 
^^iBe ;  it  is  presumed  to  be  private,  and  in  the  absence  of  proof  of 
^7  other  right  is  always  held  to  be  in  the  owners  of  the  banks,  who 
ate  considered  the  grantees  of  the  soil  of  the  river's  bed,  and  of 
1*^  ^  of  the  waters  to  the  middle  of  the  stream.  Such  property 
^  amall  and  wholly  unnavigable  rivers  is  strictly  private  and  exclu- 
^-  It  is  as  perfect  as  the  right  to  the  adjacent  dry  land,  not 
^y  as  Hale  says  *  in  property  but  in  use.'  "  Senator  Verplanck, 
^  Wend.  418. 

Bebg  an  incident  to  the  soil ;  treated  in  all  respects  like  other 
'^ents  to  the  land ;  being,  as  some  courts  say,  as  much  a  part  of 
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the  soil  as  the  stones  or  the  tr^es  upon  it,  upon  what  princ 
it  be  contended  that  the  United  States,  which  is  the  sourc 
title,  which  has  as  complete  and  absolute  an  ownership  to 
as  can  possibly  be  acquired,  does  not,  like  other  owners 
possess  this  most  inseparable  incident  to  it ;  that  which  is  } 
it,  and  without  which,  in  many  cases,  the  land  itself  would 
value  ?     If  it  has  not  the  same  right  to  running  water  tl 
proprietors  of  land  have,  then  any  individual  may  divert 
from  land  belonging  to  it,  without  regard  to  whether  it 
sire  to  make  use  of  them  at  some  future  time  ;  and  so,  in  ma 
perhaps,  render  thousands  of  acres  of  land  utterly  worthies 
otherwise  would  be  valuable  and  find  a  ready  market.     So 
no  person  can  get  a  better  or  more  complete  title  than  th: 
the  United  States  itself  has,  no  one  claiming  by  patent  und< 
possess  the  right,  which  is  so  universally  conceded  to  all 
owning  land  upon  or  over  which  streams  of  water  flow,  but 
confined  to  such  rights  bs  may  be  acquired  by  actual  appn 
or  use ;  which  would  be  a  condition  of  things  existing  in  no 
in  the  world  where  the  full  title  is  in  the  individual.     I 
have  shown,  the  water  naturally  flowing  through  land  is  an 
or  part  of  the  land  itself,  whence  the  authority  in  a  state 
hold  that  such  incident  does  not  attach  to  the  land  belonjnii 
United  States  ?     It  might  as  well  be  argued,  and  indeed  it 
midntained  with  as  much  plausibility,  that  it  has  not  the  rigl 
growing  timber  upon  it,  which  is  not  more  a  feature  of  the  8 
than  a  natural  water-course  running  through  it.    Having  sh< 
it  is  an  incident  of  the  land  through  which  it  passes,  or 
part  of  it,  what  becomes  of  the  argument  "  that  running 
not  the  subject  of  property  except  in  its  use  ;  and  use  in 
nature  of  things  requires  a  person  capable  of  enjoyment ; 
the  United  States  has  not  the  capacity  to  use,  it  can  have  i 
est  or  property  in  it."     If  a  stream  be  an  incident  to  the 
can  no  inore  be  diverted,  simply  because  it  cannot  be  preser 
by  the  person  owning  the  land,  than  he  can  be  deprived 
other  property  for  the  same  reason.     The  whole  argumen 
point  evidently  originates  out  of  an  utter  misunderstanding 
8  meant  by  the  court,  when  it  is  said  that  the  riparian  pi 
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^^  has  no  property  in  the  water  itself,  but  simply  a  usufruct  while  it 
passes  along."     The  very  reason  given  for  this  statement  shows 
that  the  riparian  proprietor  has  a  right  beyond  that  which  is  claimed 
by  counsel ;  it  is  this :  that  as  each  proprietor  has  a  right  to  the 
flow  of  the  stream  through  his  land  as  it  was  wont  to,  as  it  is  the 
oommon  property  of  all  the  owners  of  the  soil  through  which  it 
pisses,  no  one  of  them  can  have  such  a  property  in  the  water  as 
will  entitle  him  to  consume  or  divert  it  all  from  those  on  the  stream 
below  him,  as  he  might  do  if  he  had  an  absolute  property  in  the 
▼iter  itself;  hence  the  expression  so  oflen  used.     It  is,  however, 
oever  employed  as  limiting  the  entire  right  of  the  riparian  proprie- 
tor to  the  mere  use  of  water ;  he  has  another  right,  and  one  which 
is  universally  admitted  ;  that  is,  the  right  to  have  the  stream  con- 
tbae  to  flow  through  his  land,  irrespective  of  whether  he  may  need 
it  for  any  special  purpose  or  not.     He  has  the  right  to  the  natural 
benefit  which  a  stream  affords,  independent  of  any  particular  use, 
for  the  fertility  which  its  natural  flow  imparts  to  the  soil.     In  other 
^ordS)  his  right  has  a  double  aspect ;  first,  the  right  of  having  the 
^^urse  of  the  stream  continued  jthrough  his  land,  which  is  absolute 
^  complete,  as  against  all  the  world ;  and,  secondly,  the  right  to 
^ke  such  use  of  the  water,  as  it  passes  through  his  land,  as  will 
^  damage  those  who  are  located  on  the  same  stream,  and  are  en- 
Med  to  equal  rights  with  himsielf. 

If  this  be  not  the  character  of  his  right,  what  is  to  be  under- 

7^  by  the  maxim  so  often  quoted,  and  which  lies  at  the  founda- 

*J^^  of  water  rights,  aqua  currit  et  debet  currere  tU  currere  aolebatf 

-^his  is  substantially  that  no  man  has  the  right  to  divert  a  stream 

^^  its  natural  course ;  for  to  say  that  water  should  be  permitted 

^  lorn  as  it  used  to  is  a  prohibition  upon  all  to  divert  it  from  its 

^^tse,  and  thus  the  very  maxim  shows  the  proprietors  have  the 

^ht  to  claim  that  the  stream  shall  be  permitted  to  run  through 

^^ir  land  in  its  natural  channel,  independent  of  whether  they  make 

^y  particular  use  of  it  or  not.     Suppose  there  be  a  waterfall  or 

*^Vrer  upon  a  tract  of  land,  and  it  may  be  supposed  the  land  is 

Suable  only  for  a  mill-site,  but  is  not  presently  used ;  will  it  be 

^d  that  its  whole  value  may  be  destroyed  by  the  diversion  of  the 

^ter,  or  that  a  valuable  mineral  spring  which  is  not  used  may  be 
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abstracted  from  it,  and  that  the  owner  has  no  remedy  simply  be- 
cause he  had  not  appropriated  it  to  some  useful  purpose  when  the 
diversion  or  abstraction  took  place  ?     Indeed,  the  authorities  are 
without  exception,  that  the  right  to  have  the  water  flow  in  ite  ac- 
customed channel  does  not  depend  upon  the  fact  that  any  special 
use  is  or  may  be  made  of  it  by  the  proprietors ;  and  no  case,  no 
dictum  and  no  intimation  of  opinion  to  the  contrary,  when  rightly 
understood,  can  be  found  in  the  books,  except  perhaps  in  the  Cali- 
fornia cases,  which  we  will  show  have  no  application  whatever  to 
this.     It  is  said  by  Phear,  in  his  work  on  Water-Courses,  page  31, 
"  that  every  riparian  proprietor  has  a  right  whether  he  uses  the 
stream  or  not,  to  have  its  natural  conditions  within  his  own  limits 
preserved  from  sensible  disturbances  arising  from  acts  on  the  part 
of  other  riparian  proprietors,  whether  above  or  below,  or  on  4e 
opposite  banks."    "  The  proposition,"  say  the  court  of  king's  bench 
in  MaBon  v.  Hill^  5  Bam.  &  Ad.  11,  *'  that  the  first  occupant  of 
running  water  for  a  beneficial  purpose  has  a  good  title  to  it,  is  pe^ 
fectly  true  in  this  sense :  that  neither  the  owner  of  the  land  below 
can  pen  back  the  water,  nor  the  Qwner  of  the  land  above  divert  it 
to  his  prejudice.     In  this,  as  in  other  cases  of  injury  to  real  prop- 
erty, possession  is  a  good  title  against  a  wrong  doer,  and  the  owner 
of  the  land  who  applies  the  stream  that  runs  through  it  to  the  ofi^ 
of  a  mill  newly  erected  or  other  purposes,  if  the  stream  is  diverted 
or  obstructed,  may  recover  for  the  consequential  injury  to  the  ffiiU- 
But  it  is  a  very  different  question  whether  he  can  take  away  ft<^ 
the  owner  of  the  land  below  one  of  its  natural  advantages^  which  ^ 
capable  of  being  applied  to  profitable  purposes,  and  generally  i*** 
creases  the  fertility  of  the  soil  even  where  unapplied,  and  depri^^ 
him  of  it  altogether  by  anticipating  him  in  its  application  to  a  usef*^ 
purpose.   If  this  be  so,  a  considerable  part  of  the  value  of  an  estat^' 
which  in  manufacturing  districts  particularly  is  much  enhanced  ^J 
the  existence  of  an  unappropriated  stream  of  water  with  a  fall  witta*^ 
its  limits,  might  at  any  time  be  taken  away ;  and  by  parity  of  r^^^ 
soning  a  valuable  mineral  spring  might  be  abstracted  from  t*^ 
proprietor  in  whose  land  it  arises,  and  converted  to  the  profit    ^ 
another.     We  think  this  proposition  has  originated  in  a  mistake 
view  of  the  principles  laid  down  in  the  decided  cases  of  Bealy 
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awj  Saunders  v.  Newman  and  Williams  v.  Morland.^^  Crea- 
1,  J.,  in  Sampson  v.  Haeldmottj  1  Common  Bench,  says :  ^'  As  to 
latter  proposition,  it  appears  to  us  that  all  persons  having  lands 
the  margin  of  a  flowing  stream  have  by  nature  certain  rights  to 
» the  water  of  that  stream,  whether  they  exercise  those  rights  or 
;."  Said  Lord  EUenborough  in  Bealy  v.  Shaw,  6  East.  208 : 
Che  general  rule  of  law,  as  applied  to  this  subject  is,  that  inde- 
ndent  of  any  particular  enjoyment  used  to  be  had  by  another, 
eiy  man  has  a  right  to  have  the  advantage  of  a  flow  of  water  in 
a  own  land." 

The  Supreme  Court  of  Massachusetts,  in  EUiott  v.  Fitchhurg 
lailroad  Company ,  say :  ^^  If  the  use  which  one  makes  of  his  right 
1  the  stream  is  not  a  reasonable  use,  or  if  it  causes  a  substantial 
nd  actual  damage  to  the  proprietor  below  by  diminishing  the  value 
r  his  land,  though  at  the  same  time  he  has  no  mill  or  other  work 
*  sustain  present  damage,  still,  if  the  party  thus  using  it  has  not 
fquired  a  right  by  grant,  or  by  actual  appropriation  and  enjoy- 
ent  twenty  years,  it  is  an  encroachment  on  the  right  of  the  lower 
oprietor  for  which  an  action  will  lie."  "  Every  riparian  propri- 
or,"says  Angell,  §  134,  '^  necessarily  and  at  all  tifaies  is  using  the 
^ter  running  through  it,  in  so  far  at  least  as  the  water  imparts 
^ty  to  the  land  and  enhances  the  value  of  it.  There  is,  there- 
^j  no  prior  or  posterior  in  the  use  of  the  land,  if  each  enjoyed  it 
J^e  from  the  origin  of  the  stream  *  *  *.  The  right  is  not 
•^ded  in  user,  but  is  inherent  in  the  ownership  of  the  soil." 
^©  learned  Chief  Justice  RuflSn,  of  North  Carolina,  in  Pugh  v. 
^fcr,  2  Dev.  &  Battell,  60,  says  upon  this  point :  "  The  argu- 
'^t  of  the  counsel,  however,  assumes  that  the  right  to  water  can 
Acquired  only  by  use,  and  therein  we  think  consists  its  error. 
^  dicta  on  which  he  relies  had  reference  to  the  cases  of  prescrip- 
®  title,  or  where  the  party  had  only  the  rights  of  a  possessor. 
'^  it  is  not  true  that  the  right  to  water  is  acquired  only  by  its  use, 
i  that  it  cannot  exist  independent  of  any  particular  use  of  it. 
^t  doctrine  is  correctly  applied  to  the  air  and  to  the  sea,  or  such 
^es  of  water  as  from  their  immensity  cannot  be  appropriated  by 
^ividuals,  or  ought  to  be  kept  as  common  highways  for  the  con- 
^t  use  of  the  country  and  the  enjoyment  of  all  men.    In  such 
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cases  particular  persons  cannot  acquire  a  right,  that  is,  a  several 
and  exclusive  right  by  use  or  any  other  means ;  but  with  smaller 
streams  it  is  otherwise.  They  may  still  be  publici  jurU  so  Cur  as 
to  allow  all  persons  to  drink  the  water  and  the  like,  and  also  so  far 
as  to  prevent  a  person  to  whose  land  it  comes  from  thus  consuming 
it  entirely  by  applying  it  to  other  purposes  than  those  for  which  it» 
is  conceded  to  every  one  ad  lavandum  et  potandum,  as  to  divert 
corrupt  it."  And  the  Supreme  Court  of  New  York,  10  Wpnti  _ 
Crocker  v.  Bragg :  "  A  person  through  whose  farm  a  stream  natar« — 
ally  flows,  is  entitled  to  have  it  pass  through  his  land  although  hmj^ 
may  not  require  the  whole  or  any  part  of  it  for  the  use  of  machmer^-  , 
Upon  any  other  principle  this  right  to  the  stream,  which  is  as  perfe^^^ 
and  indefeasible  as  the  right  to  the  soil,  would  always  depend  upc^-^ 
the  use,  and  a  party  who  did  not  ocdupy  the  whole  for  special  pv^is^ 
poses  would  be  exposed  to  have  the  same  diverted  by  his  neighbor 
above  him  without  remedy,  and  which  diversion  by  twenty  yea 
enjoyment  would  ripen  into  a  prescriptive  right  beyond  his  control, 
and  thereby  defeat  any  subsequent  use."  See  also  Coming  v. 
Troy  Iron  ^  Nail  Factory^  40  N.  Y.  191.  Such  is  the  invari- 
able rule,  iterated  and  reiterated  through  all  the  books,  and  of 
which  there  seems  to  be  no  denial.  These  cases  show  that  the 
owner  of  the  soil  can  insist  upon  having  the  stream  continue  to  roxi 
through  his  land  as  it  was  wont,  independent  of  any  special  use  of 
it.  The  fact  as  stated  by  Chief  Justice  Buffin,  that  he  is  necessa^r* 
ily  and  at  all  times  using  the  water  running  through  his  land,  in  ^^ 
far  at  least  as  the  water  imparts  fertility  to  the  soil  and  enhances 
its  value,  is  a  sufficient  user  to  entitle  him  to  claim  that  he  sb^ 
not  be  deprived  of  it. 

These  authorities  completely  overturn  the  argument  for  the  peti- 
tioner in  this  case  :  for  if  the  right  be  one  inseparably  incident  to 
the  land  ;  if  the  right  to  have  the  stream  continue  its  flow  in  ^^ 
natural  channel  does  not  grow  out  of  or  depend  upon  any  speci* 
user ;  or  if,  in  the  language  of  the  cases,  the  owner  of  land  on  * 
stream  is  necessarily  and  at  all  times  using  the  water  runtiioj 
through  it  without  any  act  of  his  own,  by  the  fertility  which  *** 
natural  flow  imparts  to  the  soil,  then  it  follows  that  the  Uni^" 
States  is  as  capable  of  enjoying  the  right  as  an  mdividual,  as  ^^ 
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Istnd  will  be  do  less  benefited  by  the  natural  flow  of  the  stream 

thnn  that  of  the  citizen,  nor  would  the  diversion  of  it  be  any  less 

injiirious  to  it  than  it  would  to  an  individual  who  is  making  no  special 

appropriation  of  it.     Indeed,  the  whole  argument  is  based  upon  the 

assramption  that  the  riparian  proprietor  has  no  right  to  have  a  stream 

continue  its  flow  through  his  land  unless  he  has  some  special  use 

to  make  of  it,  or  has  made  some  particular  appropriation  of  it ; 

whereas  every  case  which  has  ever  come  under  the  observation  of 

the  courts,  (and  they  are  numerous)  holds  the  contrary. 

Bat  we  may  admit,  for  the  purposes  of  this  case,  in  the  language 
of  the  propositions  laid  down  in  the  petition  as  the  foundation  of  the 
argument,  that  *'  there  is  no  property  in  running  water,  except  that 
which  is  acquired  by  use,  and  that  in  such  case  there  must  be  a 
person  capable  of  using  it,  and  a  necessity  for  its  use."     It  is  as- 
^''naed,  as  if  it  were  a  matter  of  course,  that  the  United  States  is 
incapable  of  making  use  of  the  water  of  small  running  streams ; 
^^  from  that  the  conclusion  is  at  once  reached  that  it  can  have  no 
''ght  to  it.     The  premise,  it  will  be  observed,  is,  not  that  the  United 
States  kaa  not,  but  that  it  is  incapable  of  making,  use  of  a  stream. 
-^t  U8  see  how  facts  bear  out  this  assumption.     It  is  well  known 
*hat  the  government  of  the  United  States  has  been  the  owner  of 
^d  has  run  some  of  the  most  extensive  manufacturing  establish- 
**^®*itB  in  the  country,  and  this,  too,  from  its  earliest  foundation. 
'^^  early  as  April,  1794,  Congress  passed  an  act  providing  for  the 
^^ction  and  maintenance  of  arsenals.     In  accordance  with  this  act 
^«  government  secured  title  to  certain  land  on  Mill  River,  in  Spring- 
^^M,  Massachusetts,  and  erected  buildings  suitable  for  manufactur- 
es small  arms,  which  have  been  occupied  for  that  purpose  ever 
^^ce.    Over  fifteen  hundred  men  are  employed,  and  the  produc- 
^^^  is  often  twelve  thousand  guns  per  month.     The  machinery  of 
•^^8e  extensive  works  is  principally  driven  by  the  water  power  of 
^11  River. 

-Again,  the  federal  government  alone  has  the  right  to  coin  money. 

*or  the  purposes  of  propelling  the  machinery  of  its  mints,  it  might 

^^sire  the  use  of  any  stream  for  water  power  or  otherwise.     That  it 

**^8  the  right  to  erect  arsenals  or  mints  on  any  of  the  streams  run- 

^^g  through  its  land,  is  a  proposition  never  before  questioned ;  and 
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if  it  can  do  so,  it  can  make  use  of  the  water,  as  can  anj  private  iih 
dividual.    Furthermore,  the  same  constitutional  power  which  author- 
izes the  government  to  erect  and  maintain  arsenals,  as  folly  author- 
izes it  to  erect  such  other  establishments  for  manufacturing  clothmg 
and  equipments  for  its  armies  as  it  may  deem  proper.     Indeed,  saclt 
establishments  of  an  infinite  variety  may  be  erected  and  operated  by 
it,  in  connection  with  which  the  streams  of  water  passing  throagh 
its  land  might  be  of  incalculable  value.     Nor  has  it  ever  been  quea. 
tioned  that  it  had  the  right  to  be  protected  in  the  enjoyment  of  sacli 
right,  should  it  choose  to  exercise  it.      United  States  v.  David 
AmeSj  1  Woodbury  &  Minot's  R.  76,  which  was  an  action  for  an 
interference  with  its  water  power  at  Springfield.     How,  then,  in 
the  face  of  these  well  known  facts,  and  of  the  admitted  power  of 
Congress  to  make  like  use  of  any  stream  in  any  part  of  its  domam, 
can  it  be  claimed  it  is  incapable  of  making  use  of  it;  or,  in  the  lan- 
guage of  the  petition,  that  ^'  it  cannot  engage  in  crushing  quarts, 
or  other  like  business,  and  can  therefore  acquire  no  use  in  water 
for  the  propulsion  of  machinery."     It  must  be  borne  in  mind  that 
the  assumption  is,  and  such  is  the  argument,  that  the  United  States 
is  incapable  of  making  use  of  a  stream  of  water — not  that  it  is  not 
making  use  of  the  stream  in  question.     The  fallacy  of  this  argument 
is,  we  hope,  sufficiently  shown,  and  it  is  unnecessary  for  us  to  gp 
further  than  to  establish  the  untenableness  of  the  precise  positiovi 
taken.     The  United  States  being  capable  of  making  use  of  a  waters- 
course  at  least  for  the  purposes  of  manufacturing,  possibly  at  soot** 
future  time  may  have  the  necessity  for  such  use ;  so. there  is  x^^ 
more  reason  why  it  cannot  hold  it  for  such  possible  future  necea^*' 
ties  than  an  individual.     And  we  have  shown  it  is  uniformly  be»^ 
that  the  right  of  the  individual  is  in  no  wise  affected  by  the  f»^^ 
that  he  has  no  present  use  for  the  stream. 

It  is  asked  in  argument,  as  a  forcible  illustration  of  the  doctii*^® 
that  the  United  States  has  no  property  in  the  water  of  a  runnix^S 
stream,  "how  is  it  that  a  riparian  owner  upon  navigable  waters 
who  has  title  from  the  government,  may  not  use  the  water  as  ^ 
flows  through  his  land  in  whatever  manner  he  sees  fit,  even  to  tn^ 
obstruction  of  navigation,  the  patent  never  making  any  reservation* 
of  an  easement  in  favor  of  the  public  "  ?     The  answer  is  obvio*^' 
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iid  the  reason  certainly  should  be  known  to  counsel.  It  has  been 
he  uniform  practice  of  Congress  to  declare  the  various  rivers  of  its 
4$rritories  navigable,  and  that  they  ^^  shall  be  common  highways 
ind  free  for  all."  Brightly's  Digest,  105 ;  1  Statutes  at  Large, 
m ;  2  Id.  236,  279,  642,  666,  703 ;  3  Id.  349.  Upon  these 
statutes  it  has  been  always  held  that  the  riparian  proprietors  had 
iM>t  the  right  to  interfere  with  the  navigation  of  such  rivers,  because 
as  decided  by  the  Supreme  Court  of  the  United  States  in  Railroad 
Company  v.  Schurmeir^  7  Wallace,  272,  such  laws  must  have  the 
BMne  effect  as  if  they  were  incorporated  into  the  patent  issued  to 
the  proprietors  on  the  streams. 

Bat,  it  is  argued  if  the  United  States  ever  had  any  right 
to  the  stream  in  question,  it  parted  with  it,  and  authorized 
tbe  respondent  here  to  make  the  diversion  complained  of,  prior 
*o  the  time  it  conveyed  the  land  over  which  its  natural  course 
^J  to  the  appellant,  iChd  consequently  that  the  patent  to 
Baines  did  not  convey  the  right  to  the  water.  This  result 
8  arrived  at  in  this  way :  the  territory  of  Utah,  of  which  this 
*ate  formed  a  part,  was  authorized  by  Congress  to  enact  appre- 
ciate legislation  for  the  territory ;  but  all  the  laws  passed  by  the 
^gislative  assembly  and  governor  were  required  to  be  submitted  to 
*5  and  if  disapproved  they  should  be  null  and  of  no  efifect.  It  is 
8^d  that  the  efifect  of  this  delegation  of  power  was  to  make  all  the 
enactments  of  the  legislature  of  Utah  as  authoritative  and  binding 
■*  if  they  originated  with,  and  were  passed  by  Congress  itself;  and 
^erefore,  that  the  United  States  authorized  and  sanctioned  the 
Aversion  made  by  Vansickle,  and  that  the  government  is  bound 
*liereby. 

£ut  if  the  United  States  is  to  bo  held  bound  by  the  acts  of  the 
^^'^torial  legislature  of  Utah  as  to  its  property,  it  would  seem  to 
"®  necessary  to  show  that  the  acts  in  question  were  submitted  to 
tongress  and  not  disapproved  by  it,  as  such  condition  was  imposed 
^  the  act  organizing  the  territory.  As  between  individuals,  such 
'«o\ving  might  not  be  necessary ;  but  here  is  a  right  claimed  against 
^®  United  States  itself,  by  virtue  of  a  legislative  act  of  a  territory. 
^®  the  government  creating  that  territory  required  all  acts  passed 
^y  its  legislature  to  be  submitted  to  Congress,  it  seems  but  reason- 
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able  to  require  a  person  claiiQing  such  right  to  show  that  the  aetB 
under  which  he  claims  were  so  submitted  before  ihey  could  be  con- 
sidered its  acts,  or  acts  enacted  by  its  authority ;  but  no  such  showing 
is  made  here.  And  it  is  quite  probable  the  acts  in  question  were 
never  brought  to  the  attention  of  Congress. 

But  independent  of  this,  there  are  two  other  conclusive  answers 
to  this  position  :  first,  the  acts  in  no  wise  authorize  the  diversion  a] 
water  as  was  done  in  this  case ;  and  second,  if  they  did  so,  the^ 
were  in  direct  conflict  with  that  provision  of  the  organic  law  of  tk.^ 
territory  which  inhibited  it  from  interfering  with  the  primary  diaa 
posal  of  the  soil,  and  were  for  that  reason  utterly  void.  If  the  ae^ 
referred  to  authorize  a  diversion  of  water  from  public  lands,  tfa^j 
are  in  the  nature  of  grants  by  the  government,  which  must  alwa^ 
be  construed  most  favorably  to  the  government,  and  they  pass  noth- 
ing by  implication.  Wilcoxon  v.  McOhee^  12  111.  381,  and  cases 
there  cited.  It  is  incumbent  then  upofi  the  person  claiming  such 
grant,  to  show  clearly  that  the  government  intended  to  confer  the 
right  claimed,  and  that  it  comes  strictly  within  the  grant  itself. 

The  first  section  referred  to  as  authorizing  the  diverdon  of  the 
waters  of  Daggett  Creek  by  the  respondent,  reads  thus:  '^The 
county  court  has  the  control  of  all  timber,  water  privileges,  or  any 
water-course  or  creeks,  to  grant  mill-sites,  and  exercise  such  poiren 
as  in  their  judgment  shall  best  preserve  the  timber  and  subserve 
the  interests  of  the  settlements  in  the  distribution  of  water  for  irrir 
gation  or  other  purposes.     All  grants  held  under  legislative  autbo^ 
ity  shall  not  be  interfered  with.''    Section  38,  page  127,  of  the  com- 
piled laws  of  Utah.     It  will  be  readily  perceived  that  this  simply 
confers  upon  the  county  court  the  control  of  watePKJOurses  and  the 
timber  on  the  public  land.     It  doubtless  authorized  that  tribunal  to 
grant  the  right  to  divert  water,  but  nowhere  intimates  that  any  infr 
vidual  may  make  such  diversion  without  the  sanction  of  the  court. 
Under  this  section,  a  person  could  only  acquire  such  right  from  w« 
county  court,  to  which  alone  the  right  of  controlling  such  matters  » 
given  by  the  section  quoted.     But  it  is  not  claimed  for  Vansickle 
that  the  court  ever  authorized  him  to  make  the  diversion  which  he 
claims  he  has  the  right  to  make  by  virtue  of  this  section;  orwJ» 
he  had  any  prior  legislative  grant.     The  next  section  to  which  our 
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attention  is  called,  is  Section  7,  page  155,  of  the  same  volume, 
wbich  reads :  '^  That  if  any  person  or  persons,  after  there  shall  have 
been  a  diversion  of  water  lawfully  made  in  any  county  or  precinct 
in  this  territory  for  irrigation  or  other  purposes,  shall  in  any  way 
in^ge  upon  the  rights  of  any  person  or  persons,  they  shall  be 
fiable  in  an  action  of  trespass  to  the  parties  damaged, -and  liable  to 
be  fined  at  the  discretion  of  the  court  having  jurisdiction."     There 
can  certainly  be  no  two  candid  opinions  as  to  the  effect  of  this  sec- 
tion, or  the  object  sought  to  be  accomplished  by  it.     It  grants  no 
ri^t  of  any  kind  to  any  one,  but  simply  provides  a  punishment  for 
tite  violation  of  rights  supposed  already  to  exist.     Tliose  who,  by 
SnmtB  from  the  county  court  or  legislature,  were  supposed  to  have 
^I>tained  the  right  to  divert  water  from  the  natural  water-courses, 
coold  undoubtedly  under  this  section  maintain  an  action  against 
^y  person  interfering  with  silch  right.     But  before  any  such  action 
<^d  be  maintained,  it  would  be  necessary  first  to  show  the  riffht  to 
^tfert;  for  this  section  does  not  pretend  to  grant  such  right.     Can 
'^  then,  be  claimed  that  this  act  amounts  to  a  sanction  by  Congress 
^  the  diversion  made  by  the  respondent  ?     Clearly  not.     Section 
»  page  175,  is  with  reference  to  surveying  lands,  and  there  is 
^^thing  in  it  respecting  a  diversion  of  water  in  any  way.     Section 
1>  pages  206-7,  simply  provides  "  that  when  water  is  taken  from  a 
^^■"^eam  by  means  of  a  ditch  or  sect  which  must  cross  any  road,  the 
P^*^n  or  persons  so  conducting  the  water  shall  be  required  to 
^'^'^^e,  or  cause  to  be  made,  a  good  and  sufficient  culvert,  gravel 
f^^5  or  bridge  over  such  ditch  or  sect,  and  keep  the  same  in  repair 
^Here  the  same  crosses  any  such  public  road  or  highway."     What 
^  there  in  this  section  authorizing  a  person  who  has  no  land  on  a 
•tream,  or  no  legal  right  to  divert  water  from  a  stream,  to  make 
^ch  diversion  ?     Manifestly,  it  gives  no  sanction  to  any  diversion 
V  a  person  not  already  having  the  right  to  do  so.     It  must  be  as- 
''^'Ded  that  the  persons,  who  are  here  required  to  bridge  their  ditches 
^ere  Aey  crossed  any  highways,  had  first  the  right  to  divert  the 
^fer.    Surely  it  grants  to  no  one  the  right  to  divert  a  stream  from 
*^  oatoral  channel,  but  only  regulates  the  manner  of  diversion  by 
^^  who  may  already  have  the  right  to  do  it.     And  these  are  the 
*^  of  Utah)  which  it  is  said  are  as  obligatory  upon  the  United 


278  SUPREME   COURT  OF  NEVADA. 


Vacsickle  v.  Haines. 


States  as  if  they  were  enacted  by  Congress  itself,  and  t 
clwmed  grant  to  Vansickle  the  right  to  divert  water  froi 
lie  land  to  land  occupied  by  him. 

Again:  the  organic  act  of  Utah  declared  that  the 
should  pass  no  law  interfering  with  the  pi-imary  disposal  oi 
the  temtory.  Now,  as  we  have  shown  that  a  natural  wi 
is  an  incident  of  the  land,  in  fact  a  part  of  the  soil,  in  th< 
of  some  of  the  cases,  it  is  clear  that  no  act  of  the  Ie| 
Utah  would  be  valid  which  in  any  way  attempted  to  c 
right  to  the  water  of  the  streams  on  the  public  land.  A 
ferring  a  right  to  divert  a  stream,  would  be  of  no  moi 
than  one  authorizing  the  cutting  of  timber,  or  indeed,  • 
title  to  a  portion  of  the  public  land  itself.  It  would  be 
terference  with  the  primary  disposal  of  the  soil.  The  d 
a  stream  from  its  natural  course  might  more  completely  ( 
character  of  the  land  through  which  its  course  lay,  and  < 
in  value,  than  to  strip*  it  of  its  timber.  Hence  the  on 
be  no  less  an  interference  with  the  primary  disposal  < 
than  the  other,  and  surely  no  one  will  contend  that  an 
territory  of  Utah  authorizing  him  to  cut  timber  on  the  j 
would  confer  upon  him  any  right  as  against  the  United 
its  grantee,  or  that  such  an  act  could  be  sustained  for 
against  the  provision  of  the  organic  act  referred  to.  It 
well  be  claimed  that,  because  the  territorial  legislature  < 
passed  acts  regulating  the  manner  of  holding  and  obta 
session  of  public  land,  therefore  the  United  States  is 
such  acts,  and  could  not  afterwards  interfere  with  the  posi 
quired  under  or  in  accordance  with  them.  The  territorial 
conformity  with  territorial  statutes,  uniformly  held  that  s 
could  hold  as  much  land  as  he  chose  to  enclose  or  cultiva 
was  always  the  rule  until  the  surveys  by  the  United  £ 
the  land  was  thrown  open  to  preemption.  But  no  one  ha 
the  hardihood  to  claim  that  the  territorial  statutes,  cusb 
cisions  gave  any  right  as  against  the  preemptor,  or  tl 
States.  The  man  who  may  have  enjoyed  and  cultivated 
his  thousand  acres  was  compelled  to  submit  to  the  act  of 
which  only  authorized  him  to  preempt  one  hundred  and  £ 
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of  it.  If  such  acts  conferred  no  title  as  to  the  land  itself,  why 
more  so  to  the  water  which  is  an  incident  to  it  ?  This  view  goes 
farther  than  to  show  that  the  United  States  granted  to  Vansickle 
IK)  right  to  the  water  of  Daggett  Creek — it  negatives  the  idea  that 
the  general  government  has  in  any  way  indicated  it  to  be  its  policy 
to  permit  the  diversion  of  streams  from  their  natural  channel  on 
the  public  land.  Furthermore,  it  is  clearly  manifest  from  its  pre- 
emption laws,  that  no  such  policy  has  ever  been  sanctioned  by  it. 
The  only  rights  which  can  be  acquired  to  the  public  agricultural 
hmds  are  provided  for  by  the  preemption  laws,  and  the  manner  of 
obtaining  such  rights  is  specifically  set  out ;  and  no  right  to,  or  in- 
terest in  that  character  of  land  can  generally  be  acquired  from  it, 
except  by  means  of,  and  by  pursuing  the  requirements  of  tho?e 
l»ws.  As  it  has  specifically  provided  the  course  to  be  pursued, 
tod  designated  the  rights  which  will  be  recognized,  it  cannot  be 
nid  that  it  has  sanctioned  any  policy  or  means  of  acquiring  such 
right,  except  those  designated.  But  the  right  to  divert  water  from 
»  natural  water-course,  it  must  be  admitted,  creates  an  interest  in 
fte  land  from  which  the  diversion  is  made  in  favor  of  him  ha\  iug 
*k«  right.  Angell  on  Water-Courses,  Sec.  314.  Further  than 
^»  the  right  to  divert  carries  with  it  the  right  to  go  upon  the  land 
*woagh  which  the  ditch  or  flume  is  conducted,  and  upon  whicli  the 
"*nj,  by  means  of  which  the  diversion  may  be  affected,  is  built,  to 
^^p  them  in  repair. 

Suppose,  for  example,  that  the  dam  built  by  Vansickle  for  di\  ert- 
^  this  water  from  the  creek  was  on  land  purchased  by  Haines  fruin 
*«e  United  States,  and  the  ditch  through  which  it  was  conducted  ran 
•"Wugh  such  land.  Now  if  Vansickle  acquired  the  right  to  divert 
"»e  water  as  against  the  United  States,  he  has  the  same  right  as  against 
Haines;  and  that  right  necessarily  gives  hiim  the  privilege,  at  any  and 
•*!  times,  when  he  may  choose,  to  go  upon  the  land  of  Haines,  to  kecii 
j*'^  ditch  and  dam  in  proper  repair  —  which,  in  itself,  would  be  an 
Miterest  in  Haines'  land.  Angell  on  Water-Courses,  Sec.  141  ;  2 
'^*8hbum  on  Real  Property,  68.  And  thus,  contrary  to  all  pre- 
wnption  laws,  and  the  manifest  policy  of  the  government  as  cmbod- 
^  in  them,  a  person  may  get  an  interest  in  public  land  beyond  his 
^  hundred  and  sixty  acres.    All  the  acts  of  Congress  ever  adopted 
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up  to  1866,  clearly  show  that  it  has  never  been  the  policy  of  the 
United  States  to  sanction  anything  of  the  kind  ;  but  on  the  contrary 
to  ignore  all  rights  to  or  interest  in  its  land,  except  such  as  ought 
be  acquired  by  means  of  its  own  preemption  laws  or  other  similar 
acts  expressly  conferring  or  confirming  them — in  other  words,  to 
keep  the  public  land  in  such  condition  as  that  it  can  give  to  iti 
patentee  an  absolute  and  perfect  title,  free  from  all  casements  and 
incumbrances  of  all  kinds.     No  purpose  of  the  general  govemmeat 
is  more  perfectly  manifest,  from  all  the  legislation  of  Congress; aad 
decisions  of  its  courts,  than  this.     The  diversion  here  complained  of 
cannot,  then,  be  said  to  be  sanctioned  by  any  policy  of  the  United 
States.    The  act  of  Congress  of  July,  1866,  if  it  shows  anythmg, 
shows  that  no  diversion  had  previously  been  authorized ;  for,  if  it 
had,  whence  the  necessity  of  passing  that  act,  which  appears  sim- 
ply to  have  been  adopted  to  protect  those  who  at  that  time  wtf« 
diverting  water  from  its  natural  channel  ?     Doubtless,  all  patents 
issued,  or  titles  acquired  from  the  United  States,  since  July,  1866» 
are  obtained  subject  to  the  rights  existing  at  that  time :  but  tlus  i» 
a  different  case — for  if  the  appellant  has  any  right  to  the  water,  he 
acquired  it  by  the  patent  issued  to  him  two  years  before  that  time, 
and  with  which,  therefore.  Congress  could  not  interfere.    But  we  do 
not  understand  it  to  be  claimed  that  the  act  does  directly  affect  tte 
case,  but  that  it  is  only  referred  to  as  exhibiting  the  policy  of  tta 
general  government.     The  answer  is,  that  the  policy  began  witn 
that  act,  was  never  in  any  way  sanctioned  or  suggested  prior  to  the 
time  of  its  passage,  and  therefore  has  nothing  to  do  with  this  case. 
Being  the  owner  of  the  soil,  and  as  such  owner  having  an  abso- 
lute right  to  the  streams,  and  not  having  granted  away  any  rights  of 
water  to  Vansickle,  nor  authorized  him  to  make  the  diversion  cotft- 
plained  of;  it  becomes  necessary  to  ascertain  what  right  the  United 
States  had  as  against  him  for  making  the  diversion,  and  whatriff^^ 
he  acquired  under  the  preemption  laws,  for  it  is  admitted  that  Utio^ 
received  all  the  right  which  the  United  States  itself  had  to  convoy* 
Unquestionably,  the  government,  like  an  individual,  has  an  eq^** 
right  to  protect  its  property  from  injury.     Whilst  it  allows  a  ^^ 
zen,  or  one  who  has  declared  his  intention  to  become  so,  to  ent^ 
upon  one  hundred  and  sixty  acres  of  public  land  for  the  purpose  ol 
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preemption,  it  allows  nothing  more.     To  the  hundred  and  sixty  acres 
occupied  for  the  purpose  of  purchase  from  the  government,  the 
occapant,  before  he  gets  a  patent,  has  a  good  right  against  all  the 
norld,  except  the  government  itself —  he  has  not  only  the  right  to 
the.  land,  but  everything  incident  to  it.     But  he  has  no  right,  as 
tgainst  the  government,  when  occupying  and  improving  one  quar- 
ter section,  for  the  purpose  of  preemption  or  purchase,  to  enter 
ipoD  another  quarter  section,  to  which  he  makes  no  claim  what- 
ever, and  divert  from  it  a  valuable  stream  of  water  for  the  benefit 
of  the  land  which  he  is  claiming.    As  against  all,  except  the  United 
States,  or  a  person  who  may  have  acquired  some  prior  right,  he 
flttjr  have  it,  for  none  other  may  be  in  position  to  complain.     There 
ii  certainly  no  law  of  Congress  authorizing  the  occupant  of  a  quar- 
ter section  to  enter  upon  other  public  land  and  take  from  it  that 
iHuch  may  be  its  chief  value.     If'  each  preemptor  is,  by  the  pre- 
^ptbn  laws,  confined  to  the  hundred  and  sixty  acres  which  he 
^MHmpies  and  intends  to  purchase,  he  cannot  divert  a  water-course 
^  other  land  which  he  does  not  intend  to  purchase  or  claim,  for 
Bi  that  case  he  makes  himself  technically  a  trespasser. 

Iikdeed,  nothing  is  clearer  than  that  an  occupant  of  any  portion  of 

^  public  land  has  no  more  right  as  against  the  United  States  to 

*"^ter  upon  other  portions  of  it  and  divert  from  it  a  water-course, 

**n  he  would  if,  instead  of  belonging  to  the  United  States,  it  were 

^  property  of  an  individual,  for  its  title  to  the  soil  is  as  absolute 

^'^  complete  as  the  most  perfect  title  which  an  individual  can  ob- 

^^i  and  it  has  all  the  remedies  for  protecting  its  property  which 

^  citizen  has,  and  even  more.     If  Vansickle  had  no  right  to  enter 

''Pon  the  land  of  an  individual  for  this  purpose,  he  would  have  no 

®^^ilter  right  respecting  land  which  is  public.     And  as  an  individ- 

^*  would  have  a  right  to  claim  the  return  of  the  stream  if  diverted, 

^  ^th  the  government.     And  all  the  right  or  tiUe  which  the  United 

^Mes  had  in  the  land  of  Haines  was  conveyed  to  him  by  patent ; 

^^  the  patent  necessarily  carried  with  it  the  stream  running  through 

^^  land  as  an  incident  to  it,  together  with  the  right  to  have  it  re- 

^*)ied  to  its  channel  if  diverted.     Upon  the  latter  proposition,  we 

^y  be  permitted  to  refer  to  two  or  three  cases  which  we  recall  to 

^*^  at  present.     Cook  v.  Foster^  2  Oilman,  652  ;   WUeoxon  v. 
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McGhee,  12  lU.  381 ;  Colvin  v.  Burnett,  2  Hill.  620.  1 
two  cases  were  actions  for  flooding  the  land  of  the  plsdntiff  b; 
of  a  mill-dam,  which  however  was  done  prior  to  the  purcha 
the  government.  The  cases  are  clearly  analogous ;  the  right  o 
for  diverting  a  water-course  from  land  or  flooding  it  by  reas* 
dam  are  founded  upon  the  same  right,  and  are  generally  rem( 
the  same  character  of  action.  In  the  case  of  Wilcoaxm  v.  A 
it  appears  that  Wilcoxon  erected  his  dam  and  mill  on  th( 
land  before  acquiring  a  patent  to  it ;  this  he  afterwards  pi 
The  plaintiff,  McGhee,  did  not  acquire  his  title  until  Ion 
wards,  and  after  Wilcoxon  had  enjoyed  the  privilege  of  So^ 
land  patented  to  him  for  some  years.  After  obtaining  his 
McGhee  brought  his  action,  and  the  court  sustained  it,  sayii 
opinion :  '^  Although  the  general  government  in  its  liberal 
mits  persons  to  enter  upon,  and  subsequently  to  purchase 
of  public  land  at  the  minimum  price,  yet  it  could  never  ha' 
its  intention  in  granting  this  favor  to  bestow  also  upon  the 
the  privilege  perpetually  to  inundate  and  render  valuelea 
tracts  of  public  land,  by  damming  up  a  stream  running  thro 
one  which  he  might  eventually  purchase.  The  purchaser 
such  circumstances,  pays  nothing  for  the  privilege  of  ovei 
other  lands ;  it  is  not  a  right  necessarily  or  naturally  apperta 
the  land  he  purchases,  and  could  never  be  presumed  to  have 
into  the  contemplation  of  the  government  in  making  the 
Every  reason  here  stated  applies  with  equal  force  to  this  cat 
the  case  itself  is  a  direct  authority  against  the  pretentions  ( 
sickle. 

The  case  of  Colvin  v.  Burnett  was  very  similar,  only  t 
land  was  purchased  from  the  state.  The  defendant  claim 
by  patent  from  the  state,  issued  in  1807.  There  was  a  mill 
it,  and  a  dam  was  afterwards  built  which  set  the  water  back 
another  lot  owned  by  the  state  was  flowed.  This  latter 
some  twenty  years  afterwards  sold  to  the  plaintiff  Colvi 
brought  his  action  against  Burnett,  and  the  court  unhesit 
sustained  it.  "  The  question  is  simply,"  say  the  court,  "  i 
by  selling  a  farm  lying  below  mine  on  a  creek  which  hap 
furnish  a  mill-site  on  the  granted  premises,  I  without  one  wo] 
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grant  the  right  to  drown  my  farm  above.  No  one  would  contend 
for  such  a  consequence.  The  plaintiff's  lot,  as  laid  down  on  the  map 
tod  located  by  other  proof,  extends  to  the  creek,  and  he  is  entitled 
^  g)  usque  Jilum  aquoe  discharged  of  the  artificial  flow."  Indeed, 
SQch  is  the  uniform  holding  by  all  courts  in  analogous  cases,  respect- 
ing the  public  land.  It  follows,  as  the  United  States  while  owner 
rf  flie  land  had  the  right  to  claim  a  return  of  the  water  of  Daggett 
Creek  to  its  natural  channel,  the  same  right  was  conveyed  to  Hames 
I7  the  patent  to  him. 

Il  is  argued,  however,  that  "  Vansickle  used  the  water  adversely 

to  Haines  during  the  period  prescribed  by  the  statute  of  limitations, 

ttd  acqmred  a  right  to  the  same  by  presumption  of  grant."     Were 

^  a  fact,  as  assumed  here,  that  Vansickle  used  the  water  for  the 

period  of  five  years  adversely  to  the  title  of  Haines,  doubtless  his 

ri^t  would  be  good,  and  Haines  would  not  be  able  to  maintain  this 

w&n    But  no  rule  of  law  is  more  familiar  than  that  the  presump- 

^  resulting  from  adverse  holding  or  user  is  not  a  grant  against 

•oy  particular  person,  but  against  the  title  under  which  he  holds. 

Afire  years  adverse  user  of  the  water  by  Vansickle  prior  to  the 

"^Wnce  of  the  patent  to  Haines  would,  under  the  laws  of  the  state, 

^^Te  Haines  of  the  right  to  maintain  an  action  for  its  diversion, 

^^T  the  right  which  he  may  have  acquired  by  prior  appropriation 

^  *ke  water  or  occupancy  of  the  public  land ;  but  when  he  obtains 

*  Patent  from  the  government,  he  acquires  a  new  title  against  which 

^^^e  is  no  prescription — against  which  Vansickle  could  hold  nothing 

*^^«r8ely  until  it  come  to  Haines.     The  patent  sweeps  away  all 

^^^er  titles,  and  confers  upon  the  patentee  as  complete  a  title  as 

^0  United  States  had.     Suppose  the  rule  here  contended  for  were 

^  law,  it  will  bo  seen  at  once  that  the  patent  would  in  some  cases 

^  to  transfer  the  land  to  the  patentee.     As  for  example,  A  has 

*^^i^t  to  preempt  a  certain  quarter  section  of  land ;  B  enters  and 

^3^t8  him,  and  succeeds  in  holding  the  land  adversely  to  him  for 

^^6  years  before  a  patent  is  issued ;  A  finally  gets  the  patent,  but 

^^er  the  reasoning  in  this  case,  B  could  defeat  the  patent  by 

^^i'Wing  that  he  had  held  the  land  adversely  to  A  for  five  years, 

^  tlms  the  United  States  would  not  have  the  power  to  grant  the 

^  to  the  person  who  under  its  laws  might  be  entitled  to  it.    The 
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presumption  respecting  the  adverse  user  of  water  and  the  adver 
holding  of  land  stands  upon  the  same  footing,  and  the  reasonii 
which  will  sustain  the  one  will  likewise  uphold  the  other.  So 
will  be  seen  the  adverse  holding  or  user  must  be  against  tiie  gpi 
ernment  itself  if  it  can  defeat  or  in  any  wise  affect  the  title  irUc: 
is  sought  to  be  conveyed  by  patent.  But  it  is  always  held,  and  n 
court  has  ever  yet  doubted  the  rule,  that  the  title  by  patent  caonc 
be  defeated,  or  in  any  wise  modified  by  state  laws,  or  any  ad?et8 
holding  of  the  kind  here  relied  on.  In  Jourdon  y.  BarriUj  • 
Howard,  184,  the  Supreme  Court  of  the  United  States  say  apo 
this  point,  ^^  Some  stress  in  the  argument  was  laid  on  the  &ct  flu 
possession  had  been  held  of  the  land  in  dispute  under  Brangler' 
claim  for  more  than  ten  years  before  the  suit  of  Londry  and  Jom 
don  were  brought,  and  therefore,  the  petitioners  were  barred  b 
prescription  and  limitation  in  Louisiana.  *  *  *  To  flii 
ground  of  defense,  it  is  a  sufficient  answer  to  say  that  Jourdon  fin 
acquired  his  interest  in  1834,  and  Londry  his,  in  1836.  Up  to  flu 
time  the  lands  they  claim  belonged  to  the  United  States  as  part  < 
the  public  domain,  and  on  which  the  defendant  Barrett,  and  thoi 
under  whom  he  claims,  were  trespassers ;  and  that  no  trespass  < 
the  kind  can  give  title  to  the  trespassers  as  against  the  Unite 
States,  or  bar  the  right  of  recovery,  nor  had  the  operation  of  tin 
any  effect  as  against  Londry  and  Jourdon  until  they  respedtvoe^ 
purchased.  ♦  ♦  ♦  Having  the  power  of  disposal  and 
protection.  Congress  alone  can  deal  with  the  title,  and  no  state  la* 
whether  of  limitation  or  otherwise,  can  defeat  such  title."  & 
also,  Irvine  v.  Marshall^  20  How.  558.  It  follows,  that  the  tic 
during  which  Vansickle  diverted  the  water  while  the  title  wis 
the  United  States  is  not  to  be  computed,  for  it  could  not  afiect  t 
title  acquired  by  Haines  through  the  patent,  and  it  is  not  averr 
in  the  complaint,  nor  is  there  any  claim  of  a  continuous  advdi 
holding  of  five  years  since  the  patent  was  obtained ;  this  point 
therefore,  untenable. 

It  is  said  the  rule  which  is  adopted  in  this  case  may  be  the  ro 
of  the  common  law,  but  that  it  is  not  applicable  to  our  sitoataon  an 
therefore  should  not  be  followed.  We  have  shown  that  a  streana  i 
an  incident  of  the  land  through  which  it  naturally  flows;  that  it  is  n 
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bet  a  part  of  the  soO  itself;  that  the  right  to  have  it  con- 
finae  to  flow  is  as  sacred  a  right  as  that  to  the  soil  itself; 
that  being  so  an  incident  of  the  land,  it  necessarily  passes 
bj  coDveyance  of  the  land;  such  being  the  law,  we  are 
unable  to  understand  how  or  by  what  authority  this  court  can 
ny  the  patent  of  the  United  States  does  not  convey  as  com- 
plete and  perfect  a  title  to  its  patentee  in  the  state  of  Nevada  as 
k  does  elsewhere.  There  is  no  rule  within  our  knowledge  which 
loold  justify  a  court  independent  of  any  common  law  principle  in 
kdding  that  the  appellant  Haines  should  not  have  the  benefits  of  a 
ibeam  of  water  which  the  paramount  proprietor  of  the  soil  grants 
to  him  by  its  letters  patent.  It  might  as  well  be  said  that  the  courts 
tta  deprive  him  of  the  land  itself  by  holding  that  it  did  not  pass  by 
^  patent,  as  to  rule  so  respecting  that  which  is  universally  admit- 
ted and  held  to  be  an  inseparable  and  valuable  incident  to  it. 
Hiere  is  no  rule  of  law  that  would  not  be  more  applicable  to  our 
'  condition  than  that  which  would  simply  justify  judicial  robbery. 

Bat  perhaps  it  is  the  unwarranted  conclusion  drawn  from  our 
«^rmer  opinion  in  this  case,  namely :  that  the  water  of  a  stream 
wold  not  be  used  by  the  riparian  proprietors  for  irrigation,  which 
>  thought  to  be  inapplicable  to  the  condition  of  things  in  this  state. 

To  this  it  may  be  answered :  first,  that  no  such  decision  has 

been  made,  nor  has  anything  of  the  kind  been  intimated ;  second, 

wiatever  the  common  law  rule  may  be,  whether  applicable  or  not, 

^ttmade  the  law  of  this  state,  and  is  as  binding  upon  us  as  any 

•^^tate  ever  adopted  by  the  legislature ;  and  therefore  we  have  no 

*^  power  to  annul  or  repudiate  it,  than  we  have  to  disregard  a 

'^jwlative  act.     The  first  legislature  of  the  territory  of  Nevada, 

(Stats.  1861,  page  1)  declared  that,  "  the  common  law  of  Eng- 

*f^>  so  far  as  it  is  not  repugnant  to,  or  inconsistent  with,  the  con- 

•'^tion  or  laws  of  the  United  States,  or  the  laws  of  the  territory 

^  Nevada,  shall  be  the  rule  of  decision  in  all  courts  of  this  terri- 

^."    Our  state  constitution  adopted  this,  like  all  other  laws  of 

*^  territory,  by  Section  2  of  the  schedule,  which  declares  that  all 

*^8  of  the  territory  of  Nevada  in  force  at  the  time  of  the  admission 

^  the  state,  not  repugnant  to  the  constitution,  should  remain  in 

^^  undl  repealed  by  the  legislature ;  hence,  although  the  com- 


286  .  SUPREME    COURT  OF  NEVADA.  [Jan»- 


Vansickle  «.  Uainea. 


mon  law  might,  in  the  opinion  of  judges,  be  inapplicable,  stilly  if 
not  in  conflict  with  the  constitution  or  laws  of  the  United  States,  or 
the  constitution  or  laws  of  Nevada,  it  must  nevertheless  be  enforced. 
But  suppose  this  decision  should  necessitate  the  adoption  of  the 
common  law  respecting  the  manner  in  which  runnmg  water  maybe 
used  by  those  having  the  right  to  it ;  although  it  may  operate  an- 
justly  m  some  cases,  still,  as  a  general  rule,  none  more  just  and 
reasonable  can  be  adopted  for  this  state.     It  is  a  rule  which  gires 
the  greatest  right  to  the  greatest  number,  authorizing  each  to  make 
a  reasonable  use  of  it,  providing  he  docs  no  injury  to  the  others 
equally  entitled  to  it  with  himself;  whilst  the  rule  of  prior  appropri- 
ation here  advocated  would  authorize  the  first  person  who  mi^i 
choose  to  make  use  of  or  divert  a  stream,  to  use  or  even  waste  the 
whole  to  the  utter  ruin  of  others  who  might  wish  it.     The  commcm 
law  does  not,  as  seems  to  be  claimed,  deprive  all  of  the  right  to  use, 
but,  on  the  contrary,  allows  all  riparian  proprietors  to  use  it  in  any 
manner  not  incompatible  with  the  rights  of  others.     When  it  is  saad 
that  a  proprietor  has  the  right  to  have  a  stream  continue  throash 
his  land,  it  is  not  intended  to  l)e  said  that  he  has  the  right  to  at/ the 
water,  for  that  would  render  the  stream  which  belongs  to  all  tb^ 
proprietors  of  no  use  to  any.    What  is  meant  is,  that  no  one  can 
solutely  divert  the  whole  stream,  but  must  use  it  in  such  manner 
not  to  injure  those  below  him.     As  the  right  is  equal  in  each  owie^' 
of  the  land,  because  naturally  each  owner  can  equally  enjoy  it,   ^ 
one  must  exercise  that  right  in  himself  without  disturbing  any  otlm^ 
above  or  below  in  his  natural  advantages.     ''The  right  of  flowi 
water,"  says  Chief  Justice  Shaw  in  Elliott  v.  Fitchburg  BaUro 
Company,  10  Cush.  193,  "  is  now  well  settled  to  be  a  right  incide 
to  property  in  the  land  ;  it  is  a  right  puhlici  juris ^  of  such  ch: 
acter  that  whilst  it  is  common  and  equal  to  all  through  whose  I 
it  runs,  and  no  one  can  obstruct  or  divert  it,  yet,  as  one  of  t^ 
beneficial  gifts  of  Providence,  each  proprietor  has  a  right  to  a  jc^^ 
and  reasonable  use  of  it  as  it  passes  through  his  land ;  and  so  long     ^ 
it  is  not  wholly  obstructed  or  diverted,  or  no  larger  appropriatl^ 
of  the  water  running  through  it  is  made  than  a  just  and  reasonat^^ 
use,  it  cannot  be  said  to  be  wrongful  or  injurious  to  a  propriety' 
lower  down.     What  is  such  just  and  reasonable  use  may  often 
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Scult  question,  depending  on  various  circumstances.  *  *  It 
\A  sometimes  been  made  a  question  whether  a  riparian  proprietor 
ui  divert  water  from  a  running  stream  for  purposes  of  irrigation, 
lot  this,  we  think,  is  an  abstract  question  which  cannot  be  answered 
itber  in  the  affirmative  or  negative  as  a  rule  applicable  to  all  cases, 
that  a  portion  of  the  water  of  a  stream  may  be  used  for  the  pur- 
XMes  of  irrigating  land,  we  think,  is  well  established  as  one  of  the 
igjlits  of  the  proprietors  of  the  soil  along  or  through  which  it  passes. 
Ifet  a  proprietor  cannot,  under  color  of  that  right,  or  for  the  actual 
purpose  of  irrigating  his  own  land,  wholly  obstruct  or  divert  the 
fater-course,  or  take  such  an  unreasonable  quantity  of  water,  or 
nake  such  unreasonable  use  of  it,  as  to  deprive  other  proprietors 
)f  the  substantial  benefits  which  they  might  derive  from  it  if  not 
Everted  or  used  unreasonably."  This  is  the  doctrine  uniformly 
"^cognized  both  in  England  and  the  United  States,  and  is  the  nec- 
*8ary  result  of  the  general  principles  universally  recognized  re- 
jecting running  water.  The  following  cases  to  a  greater  or  less 
xtent  bear  upon  this  point :  Mason  v.  Hill^  3  Barn.  &  Ad.  305  ; 
^•,  5  Bam.  &  Ad.  1 ;  Simpson  v.  HadinotU  1  C.  B.  (N.  S.)  611 ; 
'Cherry  v.  Owen^  6  Ex.  353  ;  Phear  on  Rights  of  Water,  14  pas- 
"» ;  Wright  V.  Howard,  1  Simons  &  S.  190  ;  Davis  v.  Fuller, 
'  Vt.  178 ;  Snow  y.  Parsons,  2  Williams,  459 ;  Tillotson  v. 
^th,  32  N.  H.  90  ;  Gerrish  v.  Newmarket  Man.  Co.  10  Foster, 
®  ;  Blanchard  v.  Baker,  8  Greenleaf,  253 ;  Ingham  v.  Hutch- 
^^,  2  Conn.  584 ;  Parker  v.  Hotchkins,  25  Conn.  321 ;  Wads- 
^th  v.  Tilhtson,  15  Conn.  366  ;  King  v.  Tiffany,  9  Conn.  161 ; 
^U  V.  Fitchburg  R.  R.  Co.,  10  Cushing,  191 ;  Tyler  v.  Wil- 
son, 4  Mason,  397  ;  Webb  v.  The  Portland  Man.  Co.,  3  Sum. 
9  ;  Campbell  v.  Smith,  3  Ilalstead,  140 ;  Pugh  v.  Wheeler,  2 
^.  k  Batt.  Law,  50  ;  Canal  Appraisers  v.  The  People,  17 
ixid.  570  ;  Id.  5  Wend.  423  ;  Rogers  v.  Jones,  1  Wend.  237  ; 
^ple  V.  Canal  Appraisers,  13  Wend.  355  ;  Ux  parte  Jennings, 
Gow.  518  ;  Gardner  v.  Trustees  of.  Newburgh,  2  John  Chan. 
S  ;  Conning  v.  Troy  Iron  Works,  34  Barb.  486  ;  Id.,  40  N.  Y. 
4  ;  Crocker  v.  Bragg,  10  Wend.  260  ;  Arnold  v.  Foot,  12 
^nd.  330 ;  Commissioners  of  Canal  Fund  v.  Kempshall,  26 
^nd.  404 ;  Chas.  Davis  v.  Gitchell,  50  Me.  602 ;  Heath  v. 
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Williams,  5   Me.   602 ;   Heath  y.    Williams^  25  Me.  209 ;       3 
Gowen  &  Hill's  Notes,  376 ;  Plainliegh  v.  Dawson^  1  Gill.  54<^  • 
Board  of  Trustees  v.  Haven,  11  SI.  554 ;  MoffiU  y.  Brewer^    2 
Green,  (Iowa)  348  ;  3  Kent,  439. 

Not  only  that,  but  its  evident  justness  and  propriety  has  recooEi- 
mended  its  substantial  adoption  as  the  law  of  France,  by  the  oode 
Napoleon,  (Art.  640-641-644)  which  declares :  "  Celui  qui  a  uoe 
source  dans  son  fonds,  peut  en  user  &  sa  volonte,  sauf  le  droit  que 
la  proprietaire  du  fonds  inferieur  pourrait  avoir  acquis  par  titre  00 
par  prescription.     Celui  dont  la  propriety  bord  une  eau  courante, 
autre  que  celle  qui  est  declar^e  dependance  du  domaine  publique, 
par  I'article,  etc.,  peut  s'en  servir  k  son  passage  pour  rirrigati<mde 
ses  propriet^s.     Celui  dont  cetti  eau  traverse  I'heritage,  peut  mSme 
en  user  dans  Tintervalle  qu'elle  y,  parcourt  mus  &  la  charge  de  la 
rendre,  a  la  sortie  de  ses  fonds,  a  sou  cours  ordinaire.*'     And  like- 
wbe  in  Louisiana  Civil  Code,  Art.  657. 

Whether  the  right  to  irrigate  land  can  in  this  state  be  conadeied 
a  natural  want,  is  a  point  in  no  wise  involved  in  this  case,  and  whichy 
therefore,  does  not  call  for  decision.     Counsel  must  certiunly  uadex^ 
stand  that  the  decisions  in  California  and  those  formerly  made  in 
this  state,  wherein  it  was  held  that  priority  of  appropriation  gave  a 
right  to  water,  have  no  bearing  whatever  upon  this  case.    Tho0^ 
decisions  were  made  independent  of  any  title  to  the  soil — in  fac5*» 
the  only  right  which  any  person  could  at  that  time  obtun  was  l>J 
actual  appropriation  —  therefore,  it  was  but  simple  justice  and  tft^ 
dictate  of  common  sense,  that  he  who  made  the  first  appropriate 
should  have  the  better  right.     But  when  one  who  has  the  absolx 
title  to  the  soil  claims  water  by  reason  of  that  title,  as  an  incidc  ^•" 
to  his  ownership  of  the  land,  the  question  is  a  very  different  om^  ^ 
In  this  case  ho  has  the  same  right  which  the  government  of 
United  States  has,  as  against  any  person  diverting  water  from 
land.     Where  there  is  absolute  ownership  of  the  land,  as  said  t^r 
the  Supreme  Court  of  North  Carolina,  in  Pugh  v.  Wheeler,  there 
then  no  prior  or  posterior  in  the  use,  for  the  land  of  all  enjoyed 
alike  from  the  origin  of  the  stream,  and  the  title  of  all  persons  wh"'"^ 
claim  by  patent  is  as  old  as  the  title  of  the  United  States  itself. 

The  common  law  rule  is  acknowledged  to  be  the  law  in  Califoi 
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dry  cases  relied  on  as  holding  differently,  and  was  not  applied 
because  the  title  to  the  land  was  in  the  government.  Thus 
1  y.  PhillipSy  which  is  one  of  the  first  cases  upon  the  ques- 
i  rule  of  prior  appropriation  is  adopted,  because  of  the  ab- 
r  any  ownership  in  the  soil  by  either  of  the  parties,  as  is 
t  from  the  opinions.  It  is  said :  '^  It  is  insisted  by  the  ap- 
that  in  this  case  the  common  law  doctrine  must  be  invoked, 
prescribes  that  a  water-course  must  be  allowed  to  flow  in  its 
channel.  But  upon  examination  of  the  authorities  which 
that  doctrine,  it  will  be  found  to  rest  upon  the  fact  of  the 
lal  rights  of  landed  proprietors  upon  the  stream,  the  princi- 
dg,  both  at  the  civil  and  common  law,  that  the  owner  of 
D  the  banks  of  a  water-course  owns  to  the  middle  of  the 
and  has  the  right  by  virtue  of  his  proprietorship  to  the  use 
nrater  in  its  pure  and  natural  condition.  In  this  case,  the 
re  the  property  either  of  the  state  or  of  the  United  States, 
is  not  necessary  to  decide  to  which  they  belong  for  the  pur- 
f  this  case.  It  is  certain  that  at  the  common  law  the  diver- 
water-courses  could  only  be  complained  of  by  riparian  own- 

0  were  deprived  of  the  use,  or  those  claiming  directly  under 
Then  the  court  goes  on  to  show  that  as  the  parties  were 

owners  of  the  soil,  the  common  law  rule  did  not  apply.  So 
\  Crandall  v.  Wood^  8  Cal.  141,  Judge  Murray,  after  stat- 
common  law  rule  as  to  the  rights  respecting  running  water, 

to  say,  that ''  Having  thus  stated  the  fundamental  principle 
bich  this  right  is  founded,  it  is  evident  that  the  only  diflS- 
i  this  case  arises  —  first,  from  the  fact  that  the  defendant  is 

owner  of  the  fee  in  the  land,  but  that  title  to  it  is  in  the 
Dent  of  the  United  States."  The  judge  then  quotes  the 
mguage  from  Irtuin  v.  PhilUpB^  and  the  whole  case  shows 

1  decision  would  have  been  different  if  the  respective  parties 
n  the  owners  in  fee  of  the  lands  through  which  the  stream 
l^ithout  special  quotation  from  the  decisions  of  this  state,  it  is 
to  say,  that  a  reference  thereto  will  show  that  the  greatest 
;S  invariably  taken  to  prevent  misapprehension  on  this  point. 

V.  Simpson^  2  Nev.  .274  ;  Ophir  S.  M.  Co.  v.  Carpenter^ 
634 ;  Comngton  v.  Becker^  6  Nev.  281 ;  Proctor  v.  Jen- 
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ningSy  6  Nev.  83.  That  this  is  the  reason  upon  which  the  Cali£ 
nia  cases  and  those  formerly  rendered  in  this  state  is  based,  a 
that  the  common  law  was  not  applicable,  because  of  the  fact  t^ 
the  person  claiming  had  not  the  title  to  the  land,  is  so  familiar^ 
the  profession  that  it  is  incomprehensible  how  they  can  be  refen 
to  as  authority  in  a  case  like  this,  where  the  absolute  title  to  i 
land  is  in  the  parties,  and  the  appellant  is  claiming  the  right  to  t 
water,  not  as  was  done  in  the  California  cases,  by  virtue  of  pri 
appropriation,  which  was  the  only  right  upon  which  it  could  tht 
be  claimed,  but  by  virtue  of  his  patent ;  by  virtue  of  having  tl 
complete  right  which  the  United  States  itself  had.  It  will  be  rea^ 
ily  perceived,  then,  that  the  cases  referred  to  have  no  pertanenc 
whatever  to  the  question  involved  in  this  case. 

Being  fully  satbfied  with  the  former  opinion,  we  must  deny  a  r 
hearing. 

By  Garber,  J.,  concurring : 

If  I  believed  that  a  re-argument  could  throw  any  additional  fi^^ 
on  the  questions  involved,  I  should  unhesitatingly  advise  the  grar: 
ing  of  the  petition.  Because  I  feel  sensibly  that  the  decision  v 
have  been  compelled  to  render,  in  obedience  to  the  law  as  it 
written,  and  which  it  is  our  function  to  declare  and  not  to  alte 
may  work  great  hardship  in  this  particular  case  ;  and,  as  a  gener 
rule  applicable  to  a  certain  class  of  patents,  may  disappoint  es 
pectations  long,  though  erroneously,  considered  by  the  public 
well  founded.  Unfortunately,  this  is  not  a  case  where  such  coi 
mon  error  can  be  said  to  have  made  itself  law ;  and  after  as  tiic 
ough  an  investigation  as  I  am  capable  of  making,  I  feel  constraiik 
to  concur  in  the  position  so  fully  elaborated  by  the  chief  jusd^ 
that  on  every  point  essential  to  the  case  of  the  petitioner,  not  m^ 
ly  the  weight  of  authority,  but  all  the  authorities,  are  against  \lz 
Against  a  clear  and  explicit  rule  of  law,  no  arguments  from  in(3 
venience,  however  forcibly  urged,  can  prevail.  As  to  the  exist^i 
and  extent  of  the  right  of  a  riparian  proprietor  to  use  the  waterr 
irrigation,  I  intimate  no  opinion. 
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ADRIAN  C.  ELLIS  et  al.,  Appbllants,  v.  WASHOE 

COUNTY,  Respondent. 

EMPI.0T1RVT  or  Attorneys  bt  Counties.  County  commissioners  hayo  author- 
ity to  employ  attorneys  to  protect  the  interests  of  their  county  in  litigation 
affecting  it,  and  to  bind  their  coimty  by  contracts  for  the  payment  of  such 
attorneys*  fees. 

Po^vTEE  OF  County  Commissioners  to  Employ  Attorneys.  Section  8,  subdi- 
Tision  12,  of  the  statute  concerning  county  commissioners,  (Stats.  1871,  48) 
giving  them  power  "  to  control  the  prosecution  or  defense  of  all  suits  to  which 
the  county  is  a  party,"  embraces  the  power  to  employ  and  pay  counsel  (besides 
the  district  attorney)  not  only  in  suits  in  which  the  county  is  a  party  on  the 
record,  but  in  those  in  which  it  may  be  a  party  in  interest. 

Appeal  from  the  District  Court  of  the  Second  Judicial  District, 
Waahoe  County. 

lliis  was  an  action  by  A.  C.  EIIjs  and  S.  D.  King,  composing 
*^e  law  firm  of  Ellis  &  King,  to  recover  their  fees  for  professional 
■©rvices  in  the  case  of  He9%  v.  Pegg  et  ah.y  reported  ante. 

^IIU  ^  King  J  for  Appellants. 

By  the  Court,  Lewis,  C.  J. : 

It  is  alleged  in  the  complaint  filed  in  this  action,  that  the  plaintifls 
^"^  associated  together  in  the  practice  of  law,  and  that  they  are 

^y  licensed  so  to  practice  both  in  the  federal  courts  and  those  of 
^^  Btate;  that  on  the  twenty-sixth  day  of  March,  A.  D.  1871,  they 

*^tered  into  a  contract  with  the  defendant,  whereby  they  agreed 

*^iider  and  perform  for  it  certain  legal  services ;  and  the  defend- 

*^^  Undertook  and  promised  to  pay  therefor  the  sum  of  one  thousand 

^^l^irs  in  gold  coin  of  the  United  States;  that  in  pursuance  of 
^^h  agreement,  the  plaintiffs,  between  the  twenty-sixth  day  of 
r^^^^h,  A.  D.  1871,  and  the  third  day  of  May  of  the  same  year, 

f^^uded  a  certain  suit  in  the  district  court  of  the  second  judicial 
^^ct  of  the  state  of  Nevada,  in  and  for  said  county  of  Washoe, 

*^^rein  Lewis  Hess  was  plaintiff,  and  Charles  W.  Pegg  et  ah. 
^^^e  defendants,  and  upon  appeal  from  said  court  to  the  Supreme 
^^Urt  of  the  state,  which  action  was  instituted  to  test  the  validity 


J 
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of  an  act  of  the  legislature  of  the  state  of  Nevada,  entitled  ^^ 
acl  to  change  the  county  seat  of  the  county  of  Washoe,"  ftpprov^^^^ 
February  17th,  1871,  remoidng  the  county  seat  of  said  coum^^ 
from  the  town  of  Washoe  City  to  the  town  of  Reno  in  said  coun 
in  which  action  the  defendant  was  directly  interested;  that 
services  so  rendered  by  the  plaintiffi  were  all  that  were  to  be 
formed  by  plaint^iSs  under  said  contract;   that  the  said  servicer 
were  reasonably  worth  the  sum  of  one  thousand  dollars  in  gold  coin 
of  the  United  States ;  that  the  defendant,  although  often  requested 
so  to  do,  has  hitherto  failed  and  refused,  and  still  fails  and  refiisei 
to  pay  said  sum  of  one  thousand  dollars,  or  any  part  thereof.    It    • 
is  also  alleged  that  the  plaintiffii  presented  their  claim  for  the  senr- 
ices  so  rendered  to  the  board  of  said  county  commis^oners  for  al- 
lowance on  the  fourth  day  of  May,  1871,  and  that  on  the  same  day 
the  said  board  allowed  and  ordered  paid  the  whole  thereof,  to-wit : 
one  thousand  dollars  in  gold  coin ;  that  afterwards,  but  before  th0 
bringing  of  this  action,  the  county  recorder  and  ex  officio  county 
auditor  of  said  county,  received  the  order  of  the  said  board  of  com- 
missioners allowing  said  claim  and  ordering  the  payment  thereof  t 
and  that  said  recorder  then  and  thereupon  refused  to  audit  voA 
allow  the  same,  but  rejected  said  claim,  and  still  refuses  to  audi^ 
and  allow  it ;  that  afterwards,  and  before  the  bringing  of  the  so^^ 
said  order  was  presented  to  said  board  of  county  commissioDer^' 
with  the  refusal  of  said  auditor  to  audit  and  allow  the  same,  9^^ 
dorsed  thereon ;  that  said  board  afterwards  failed  and  refused,  %t^^ 
still  fails  and  refuses  to  order  the  issuance  of  the  proper  warra^^^ 
for  said  claim,  or  the  payment  thereof.     Judgment  is  prayed  f^^ 
the  sum  of  one  tiiousand  dollars. 

The  complaint  was  demurred  to  upon  the  grounds  that  it  £d  n-^^ 
state  facts  sufficient  to  constitute  a  cause  of  action ;  the  demurr^^^ 
sustained  and  judgment  for  costs  rendered  against  the  plainti 

It  is  quite  evident  if  the  county  commissioners  had  the  power 
bind  the  county  by  a  contract  such  as  that  counted  on  in  the 
plaint,  the  demurrer  should  not  have  been  sustained ;  for  a  contra 
otherwise  complete  and  valid  is  set  out,  and  the  breach  proper 
alleged.     The  only  question  to  be  determined  then  is,  whether 
commissioners  possessed  the  authority  so  to  bind  the  county. 
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liar  power  is  not  given  in  express  terms,  but  the  power  « to 
I  the  prosecution  or  defense  of  all  suits  to  which  the  county 
irtj,"  which  is  given  in  Subdivision  12  of  Section  8,  Laws  of 
clearly  embraces  the  power  to  employ  counsel  to  protect  the 
it  of  the  county.  Litigation  can  only  be  controlled  by  means 
rnejs  having  the  authority  to  appear  in  the  courts ;  hence,  to 
ill  effect  to  this  power,  the  commissioners  must  in  the  very 
have  the  power  to  employ  counsel.  Nor  is  it  any  answer  to 
it  the  law  designates  and  provides  an  attorney  for  that  pur- 
the  district  attorney ;  for  it  is  not  unfrequentlj  the  case  that 
J  be  unable  to  attend  to  the  business  of  the  county,  or  its 
ts  in  some  particular  suit  may  be  of  such  magnitude  that 
istance  of  other  counsel  would  be  very  desirable,  or  possibly 
nsable.  Upon  a  similar  statute,  and  under  like  circumstances, 
preme  Court  of  California  has  held,  in  conformity  with  these 
first  in  the  case  of  Smith  v.  The  Mat/or  of  Sacramento^  13 
il,  and  again  in  Harnblower  v.  Ihiden,  35  Cal.  664.  Li 
ter  case,  the  court  say  upon  this  question :  "  The  point  as 
power  of  the  board  to  employ  other  counsel  than  the  district 
y  is  answered  by  the  case  of  Smith  v.  The  Mayor  of  Sae- 
0,  and  nothing  need  be  added  to  what  was  there  said, 
the  power  is  not  expressly  conferred,  yet  it  is  obviously  em- 
in  the  general  power  to  control  the  prosecution  and  defense 
suits  to  which  the  county  is  a  party — which  we  conclude  to 
lot  only  suits  to  which  she  is  a  party  upon  the  record,  but 
8  in  the  prosecution  or  defense  of  which  she  has,  or  is  sup- 
o  have,  an  interest."  So  we  construe  the  act  of  this  state 
er  the  power,  not  only  to  control  all  suits  to  which  the 
is  a  party  on  the  record,  but  to  such  as  it  may  be  a  party 
rest  merely.  Such  was  manifestly  what  the  legislature 
by  party  to  a  suit. 

see  no  other  possible  objection  which  could  be  made  to  the 
int.     The  demurrer  should,  therefore,  have  been  overruled, 
)  court  erred  in  sustainiog  it. 
)red  accordingly. 
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MYRON  C.  LAKE,  Appellant,  v.  THE  VIRGINIA  AN'D 
TRUCKEE  RAILROAD  COMPANY,  Respondent. 

Lake*s  Toll  Bridge  Franchise  over  Truckee  Riveb.  Tbe  Utah  stact^te 
authorizing  Myron  Lake  to  construct  a  toll  road  and  bridge  at  a  certain  point 
across  the  Truckee  river,  ai)d  prohibiting  the  building  of  any  other  bridge 
within  a  mile  thereof,  (Stats.  1862,  19)  does  not  prevent  the  building  at  tJM 
same  point  of  a  railroad  bridge  which  is  to  be  used  exclusively  for  rtiliofld 
purposes. 

Construction  or  FnANcniss  Grants.  Any  ambiguity  in  the  terms  of  41m 
grant  of  a  franchise  must  operate  against  the  grantee  and  in  favor  of  tfw 
public. 

Railroad  Bridge  no  Infringement  of  Toll  Bridge.  A  grant  to  a  railroad 
company  to  cross  a  river  with  its  railway,  and  transport  passengers  thereon  n 
the  ordinary  course  of  its  business,  is  not  an  infringement  of  a  pre?ioa8  grant 
of  the  exclusive  right  of  a  toll  bridge  over  such  river. 

Railroad  Improvements  Favored  bt  Legislation.  In  view  of  the  temtot- 
ial  and  state  legislation  in  reference  to  railroads,  it  would  require  the  clearest 
expression  of  legislative  intention  to  uphold  the  grant  of  such  an  exclusive 
franchise  of  a  toll  road  or  bridge  over  a  river,  as  would  prevent  railroad  ex* 
tension  and  improvement  in  the  same  direction. 

Right  to  Tolls  on  Toll  Roads  and  Bridof.s.  A  toll  road  and  bridge 
franchise,  which  gives  the  right  "  to  charge  and  collect  from  persons  travel- 
ing over  and  along  said  road  such  rates  of  toll,"  &c.,  is  not  interfered  with  hj 
a  railroad  company  running  alongside  of  it ;  for  the  reason,  among  otbers,  that 
it  docs  not  carry  persons  in  such  a  manner  as  to  interfere  with  the  collection 
of  tolls  from  *'  persons  traveling  over  and  along  said  road." 

"Railroad  Bridge"  not  an  Ordinart  "Bridge."  The  crossing  of  a  river 
by  a  railroad  track  on  piers,  or  what  is  known  as  a  "  railroad  bridge,"  is  neither 
a  bridge,  a  ferry,  nor  any  public  means  of  crossing  by  any  ordinary  method  of 
travel,  such  as  is  contemplated  in  ordinary  legislation  concerning  toil  road« 
and  bridges. 


Appeal  from  the  District  Court  of  the  Second  Judicial  Disferict, 
Washoe  County. 

The  facts  are  fully  stated  in  the  opinion. 

Uttis  ^  King  and  R.  M.  Clarke^  for  Appellant. 

I.  If  Lake's  right  or  franchise  could  be  made  exclusive  as  to 
wagons  and  horses,  or  the  ordinary  primitive  modes  of  transporter 
tion,  so  also  it  could  be  as  to  railroads  or  any  of  the  improved  fflodtf 
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portation.  lAvingston  v.  Van  Ingen^  9  John.  507  ;  Og- 
ribbons^  9  Wheaton,  1 ;  Livinffstan  v.  Fitch,  4  Sandf.  492 ; 
469 ;  2  Conn.  484 ;  7  Conn.  28 ;  16  Conn.  149 ;  22  Cal. 
Wend.  444 ;  20  Johns.  100 ;  4  Pick.  180 ;  2  McLean, 
7  Conn.  93 :  Binghampton  Bridge,  3  Wall.  61. 

'he  .Utah  act,  when  its  reqirirements  had  been  complied  with 
),  became  an  executed  grant ;  and  any  law  of  the  state  of 
which  would  operate  against  such  grant,  or  to  the  destruc- 
infringement  of  the  franchise,  is  unconstitutional  and  void. 
;h,  136 ;  7  Cranch,  164 ;  People  v.  Piatt,  17  Johns.  195 ; 
iton,  518,  444 ;  1  Paige,  102 ;  17  Conn.  40.  Such  right 
hise  could  only  be  taken  for  a  public  use  in  the  exercise  of 
it  of  eminent  domain  upon  compensation. 

The  structure  of  the  defendant,  which  is  being  used  as  a 

L  bridge  for  the  transportation  of  locomotives,  trains,  persons 

operty,  is  a  "bridge"  within  the  meaning  of  Section  3  of 

17  Conn.  40.     Perhaps,  before  railroads  were  in  use  or 

whjen  "  any  other  bridge  "  was  forbidden  by  law  to  be  con- 
i  or  used  within  certain  designated  limits,  it  was  with  some 
'  reason  decided  that  the  law-making  power,  thus  granting 
ire  rights,  could  not  have  intended  to  include  the  new  and 
3d  mode  of  public  conveyance  called  a  railroad  ;  but  in  the 

bar,  the  exclusive  right  was  granted  in  the  midst  of  a  rail- 
•a,  when  the  railway  was  one  of  the  most  ordinary  means  of 
rtation. 

If  the  structure  which  is  being  used  be  not  a  "  bridge  " 
sense  of  the  statute,  it  certainly  is  a  "  public  means  "  for 
iveying  across  said  river  of  persons  and  property,  which  is 
•  forbidden  under  the  law. 

The  fact  that  the  structure  complained  of  is  a  part  of  a 
1,  can  make  no  difference.  The  law  would  be  the  same  if 
Iway  was  only  one  quarter  of  a  mile  in  length,  and  de- 
only  to  transport  persons  and  property  across  the  river  for 
as  to  avoid  and  destroy  the  franchise  of  defendant.  The 
at  persons  and  property -carried  on  the  railroad  come  from 
r  or  less  distances,  is  immaterial. 
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H.  S.  Mesick  and  W.  S.  Woad^  for  Respondent. 

I.  The  structure  complained  of  having  been  finished,  ready  to 
be  used  in  connection  with  the  railroad  and  connecting  with   the 
Central  Pacific  Riulroad,  the  defendant  is  authorized  by  act   gT 
congress  to  use  its  road  and  the  structure  in  question  in  spite  of 
the*  Lake  Act.     14  U.  S.  Stats.  66 ;   IF.  U.  Tel.  Co.  v.  A.  fJ^. 
S.  T.  Co.,  6  Nev.  102. 

II.  The  structure  is  not  such  in  character  or  purpose  as  to 
constitute  an  infringement  of  the  plaintiff's  right.  Bridge  Pro- 
prietors  v.  Hohoken  Co,,  1  Wallace,  116 ;  T^ompion  v.  N.  7.  ^ 
Harlem  R.  R.  Co.,  3  Sandford,  625 ;  Mohawk  B.  v.  Utica  ^ 
8.  R.  R.  Co.,  6  Paige,  554.  It  is  not  the  thing  which,  in  con- 
templation of  law,  was  intended  to  be  prohibited  by  the  Lake  Act 
It  is  not  a  bridge ;  nor  a  ferry ;  nor  a  ford ;  it  is  not  a  thing  ulich 
the  public  is  entitled  to  use,  as  a  means  of  crossing  the  river.  I^ 
is  not  a  public  means  for  the  conveying  across  said  river  of  either 
persons  or  property,  within  the  meaning  of  the  act,  which  onljT 
contemplates  public  means  of  conveying  persons  and*  property* 
according  to  the  ordinary  meaning  of  the  language. 

m.     While  the  railroad  vehicles  are  public,  like  the  teams  as** 
stages  of  other  common  carriers  engaged  in  a  business  to  whi^^' 
the   plaintiff's   franchise   does  not  relate,  the   railroad   bridge     ^ 
private,  and  not  public,  as  the  plaintiff's  is  and  is  required  tob^ 
and  the  railroad  bridge  is  incapable  of  interfering  with  the  plaiC 
iff 's  right,  and  so  not  unlawful. 

IV.     Is  it  possible  that  the  railroad  company  can  be  enjoin^ 
from  crossing  on  its  own  bridge,  whilst  the  plaintiff  does  not  provi^ 
one  which  it  can  use  ?     By  maintaining  a  foot-bridge  he  canTS 
prevent  the   public   from  crossing  their   teams ;  by  providing 
bridge  for  light  carriages,  ho  cannot  prevent  heavy  freight  wagci 
from  crossing ;  by  providing  for  all  these,  he  cannot  prevent  tnJ 
of  cars,  now  the  usual  vehicles  for  transporting  freight  and  p 
scngers,  from  crossing ;  and  if  he  says  he  is  not  obliged  by 
charter  to  funiish  crossing  for  trains  because  they  were  not  in  ^ 
at  that  place  when  his  charter  was  granted,  we  answer  that  tb 
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t  incladed  within  the  meaning  of  the  act  as  to  hia  priy- 


e  Court,  Whitman,  J. : 

lant  sought  in  the  district  court  an  injunction,  "  restnun- 
idant  (respondent)  *  *  *  from  conveying  across  Truckee 
ithin  one  mile  on  either  side  of  plaintiff's  C^PP^U^^^'s) 
either  persons  or  property,  by  any  bridge,  ferry,  or  other 
leans  of  conveying  persons  or  property,"  and  for  general 
Prom  an  order  refusing  the  injunction,  this  appeal  is  taken, 
[lant  bases  his  clium  upon  a  grant  of  the  territorial  legisla- 
;  forth  in  his  bill,  the  substance  of  which  it  is  better  to 
ere,  as  it  will  be  necessary  in  the  course  of  this  opinion  to 
Terence  to  its  different  features,  and  such  will  thus  be  more 
)le : 

act  to  authorize  Myron  Lake,  his  heirs  and  assigns,  to  con- 
toll  road.  ♦  «  «  ♦  • 

tion  1.  That  Myron  Lake,  his  heirs  and  assigns,  be  and 
by  authorized  to  construct  and  maintain  a  toll  road  from 
;tion  House  in  said  Washoe  County,  running  thence  nortk- 
)ssing  the  Truckee  river  at  what  is  known  as  FuUer'a 
*  *  *  for  the  period  of  ten  years  from  and  after  the 
of  this  act,  and  the  right  of  way  over  and  along  said  route 
f  granted.  ♦  *  ♦  ♦  ♦ 

.  2.  That  it  shall  be  the  duty  of  said  Myron  Lake,  his 
1  assigns,  to  construct  with  all  reasonable  dispatch,  a  good 
th  substantial  bridges  and  culverts,  over  and  along  said 
or  the  safe  and  speedy  transportation  of  persons  and 
• 

.  3.  That  it  shall  be  unlawful  for  any  other  person  or 
to  have,  keep,  maintain,  or  construct,  over  or  across  said 
the  point  thereon  above  mentioned,  or  within  one  mile  on 
ie  thereof,  any  bridge,  ferry,  or  other  public  means  for  the 
ig  across  said  river  of  either  persons  or  property. 
.  4.  That  said  Myron  Lake,  his  heirs  and  assigns,  shall 
erty  to  charge  and  collect  from  persons  traveling  over  and 
id  road  such  rates  of  toll  as  may  be  fixed."  «  ♦  ♦ 
862, 19. 
20 
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Now  upon  this  basis  appellant  urges  that  for  ten  years  fr 
date  of  the  statute  quoted,  he  has  an  exclusive  franchise  i 
convejring,  or  furnishing  the  means  of  conveyance  for  perse 
property  across  the  Truckee  River  at  the  specified  point,  i 
one  mile  on  either  side  thereof,  which  should  be  protected  in 
against  infringement.  It  may  be  admitted  that  the  remedy 
18  the  correct  one  for  the  alleged  injury ;  that  the  grant 
elusive,  and  that  to  interfere  with  it  by  legislative  action,  wo 
K)  impair  the  obligation  of  a  contract.  The  Binghampton  1 
8  Wallace,  61. 

The  sole  question  then  in  this  case  is  of  infringement 
facts  pleaded  and  admitted  are,  that  respondent  is  a  legally 
porated  company,  under  the  general  railroad  law  of  this 
(Stats.  1864-5, 427)  which  gives  among  other  privileges  tlw 
to  construct  the  road  ^'  across,  along,  or  upon,  any  stream  of 
water-course,"  &c.;  that  it  is  engaged  in  building  a  railroat 
Virginia  City  in  Storey  County,  through  Ormsby  and  Washoe 
ties,  to  connect  with  the  Central  Pacific  railroad  at  Reno  i 
Washoe  County ;  that  its  entire  route  is  surveyed,  and  it 
built  and  in  operation  from  Virginia  City  to  Carson  City ;  ai 
it  was,  at  time  of  suit  brought,  engaged  in  building  the  roa 
the  point  of  junction  at  Reno,  toward  Carson  City ;  that  sucl 
crossed  Truckee  river,  within  a  mile  of  appellant's  bridge  ; 
cross  such  river  what  is  knoYm  as  a  railroad  bridge  is  nece 
that  this  is  '^  intended  to  be  nothing  more  than  a  railroad 
part  of  its  said  railroad,  laid  upon  piers  raised  upon  th 
and  in  the  channel  of  said  river,  and  properly  supported  to  f 
said  track,  and  is  not  intended  to  be  in  any  way  capable  of 
used  for  the  passage  of  persons,  animals  or  teams  or  proper 
cept  in  and  by  the  locomotive  and  railroad  cars  of  this  defe 
(respondent)  run  exclusively  upon  its  said  railroad,  and  will 
used  in  crossing  persons  or  teams  or  property  over  said  riv 
compensation  or  toll,  or  otherwise  than  for  the  transports 
passengers  and  freight  across  said  river,  in  and  by  the  said  1< 
tives  and  cars,  and  will  not  be  used  in  any  way  to  interfer 
the  privileges  of  the  plaintiff  (appellant)  in  respect  of  hi 
bridge  and  road,  or  for  transporting  over  said  river  any  other 
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ftiao  the  said  locomotives  and  cars  of  this  defendant,  (respondent) 
regularly  run  upon  its  said  railroad  in  the  ordinary  course  of  its 
busmess ";  "  that  the  contemplated  running  of  the  defendant's 
(respondent's)  cars  over  its  railroad  and  bridge  described  in  com- 
jJaint  and  answer,  will  decrease  the  tolls  on  plaintiff's  (appellant's) 
bridge  in  the  sum  of  one  dollar  per  day  and  more ;  that  plaintiff 
(appellant)  has  not,  and  never  had  any  bridge  across  Truckee 
rirer,  over  which  railroad  cars  or  locomotives  could  run." 

Upon  these  facts  and  the  statute  is  to  be  decided  the  issue.    The 

nile  of  construction  of  similar  acts  is  so  concisely  stated  by  high 

Mthority  in  England,  and  these  United  States,  that  it  may  not  be 

WU88  to  quote  it.      "  This,  like  many  other  cases,  is  a  bargain  be- 

t'feen  a  company  of  adventurers  and  the  public,  the  terms  of  which 

^  expressed  in  the  statute,  and  the  rule  of  construction  in  all  such 

^•ses  is  now  fully  established  to  bo  this — that  any  ambiguity  in  the 

tenms  of  the  contract  must  operate  against  the  adventurers  and  in 

*vor  of  the  public ;  and  the  plaintiffs  can  claim  nothing  which  is 

iH>t  clearly  given  to  them  by  the  act."     Canal  Co,  v.  Wheely^  2 

^  ft  Ad.  792. 

'*  But  the  rule  of  construction  in  cases  of  this  description  as 
^Cognized  by  this  court  in  the  case  of  the  Charles  River  Bridge 

•  The  Warren  Bridge^  11  Pet.  420,  is  this :  That  any  ambiguity 
^  the  terms  of  the  grant  must  operate  against  the  corporation  and 
^  ftvor  of  the  public,  and  the  corporation  can  claim  nothing  that 

•  Bot  clearly  given  by  the  law.  We  do  not  mean  to  say  that  the 
***rter  is  to  receive  a  stndned  and  unreasonable  interpretation, 
^trary  to  the  obvious  intention  of  the  grant.  It  must  bo  fairly 
**Quned  and  considered,  and  reasonably  and  justly  expounded. 
^^  if  upon  such  an  examination  there  is  doubt  or  ambiguity  in  its 
^'His  and  the  power  claimed  is  not  clearly  given,  it  cannot  be  exer- 
^d.  The  rights  of  the  public  are  never  presumed  to  be  surren- 
®^^  to  a  corporation  unless  the  intention  to  surrender  clearly  ap- 
®^  ia  the  law."  Ferrine  v.  Chesapeake  ^  Bel,  Canal  Oo,^  9 
W.  180. 

It  would  seem  under  the  facts  and  the  law,  that  there  could  be 
^6  doubt  of  the  correctness  of  the  order  of  the  district  court  ap- 
Med  from ;  but  as  the  opposite  view  is  pressed  with  great  energy. 
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and  it  is  insisted  that  the  authorities  relied  on  bj  respondent  are  not 
in  point,  it  may  be  well  to  examine  the  current  of  decision  upon 
similar  statutes  in  this  country,  and  see  whither  it  tends. 

As  early  as  1837,  it  was  held  in  New  York,  that  if  a  grant  had 
in  terms  given  to  a  corporation  the  exclusive  right  of  erecting  m 
toll  bridge  across  the  river  at  Schenectady,  a  subsequent  grant  to 
a  ndlroad  company  to  cross  the  river  with  their  railway,  and  to 
transport  passengers  thereon  in  the  ordinary  course  of  their  busmesa 
in  the  conveyance  of  travelers  from  one  place  to  another,  would  not 
be  an  infringement  of  the  privileges  conferred  by  such  prior  grant; 
as  the  railroad  bridge  would  not  be  a  toll  bridge,  within  the  intent 
and  meaning  of  the  grant  to  the  bridge  company.     The  Uokawk 
Bridge  Co.  v.  The  Utica  and  Schenectady  R.  H.  Co,y  6  Paige,  164 
Appellant  argues  that  the  reason  for  the  decision  was  that  the  1^ 
islature,  in  making  the  grant  to  the  bridge  company,  could  not  hafe 
intended  to  prohibit  a  railroad  bridge,  as  at  that  date  such  a  8t^l^ 
ture  was  unknown  ;  and  that  the  reason  failing  in  this  case,  tbe 
authority  fails  also ;  of  that,  further  on. 

The  next  case  in  New  York  seems  to  put  the  decision  upon  a 
broader  ground.  An  injunction  was  denied  to  the  Harlem  Bridge 
company  which  claimed  under  an  act,  providing  among  other  tbiogi 
^'  that  it  shall  not  be  lawful  for  any  person  or  persons  whatsoerer, 
to  erect  any  other  bridge  over  or  across  the  Harlem  river  to  Mo^ 
risania,  or  to  keep  any  vessel  to  ferry  any  person  across  the  riy«f» 
from  Morrisania  to  Harlem,  except  for  the  private  use  of  the  inhab- 
itants of  that  township."  A  private  bridge  was  built,  which  wai 
afterward  purchased  by  the  railroad  company ;  and  it  was  heldto^ 
such  company  had  the  right  to  use  the  same  for  all  legitimate  t^ 
road  purposes — the  court  saying :  "  It  was  argued  on  the  part » 
the  defendants  that  the  railroad  bridge  used  merely  for  its  appi^ 
priate  purpose  of  passing  their  locomotive  engines  and  tnun>  of 
cars  across  the  Harlem  river  on  their  way  from  the  City  of  Nc* 
York  to  their  various  stopping  places  in  Westchester  county,  doc« 
not  violate,  infringe  or  interfere  with  the  franchise  granted  to  4^ 
Harlem  Bridge  Company  by  the  Act  of  1790.  There  is  undoab^ 
edly  much  force  in  the  argument.  The  railroad  bridge  as  sudi  t 
incapable  of  being  used  for  the  passage  of  any  vehicle,  animal^  or 
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lot  passenger,  for  whose  passage  the  complainants  are  entitled  to 
scare  toll.  The  fact  tliat  the  railroad  bridge,  as  built  for  the 
rirate  use  of  the  inhabitants  of  Morrisania,  may  be  crossed  by 
ich  vehicles,  &c.,doe8  not  affect  the  consideration  of  this  point. 
'D  Ae  other  hand,  the  complainants'  bridge  has  not  the  capacity  to 
I8B  over  the  Harlem  river  any  of  the  railroad  company's  engines, 
'  iheir  trains  or  cars  drawn  by  such  engines.  And  if  the  com- 
Ainants  were  to  lay  down  a  suitable  railway  track,  and  strengthen 
leir  bridge  so  that  the  engines  and  trains  of  the  defendants  might 
ttt  it,  there  is  nothing  in  their  charter  which  would  warrant  them 
exacting  toll  from  the  defendants.  This  demonstrates  that 
te  franchise  granted  to  the  defendants  is  not  the  same  as  that 
)8ted  in  the  complainants ;  nor  is  there  such  a  similarity  between 
lem  as  renders  one  an  interference  with  the  other,  in  the  sense  in 
Uch  a  new  bridge  or  a  ferry  interferes  with  a  prior  one  established 
the  same  point."  Thompson  v.  The  New  York  and  Harlem  It. 
i.  Cb.,  3  Sandf.  Ch.  625.  See  also  Akin  v.  Western  R,  R.  Cor- 
I'orwn,  20  N.  Y.  (6  Smith)  370. 

In  North  Carolina,  where  a  person  held  a  ferry  under  the  proviso 
that  it  should  not  be  lawful  for  any  person  whatever,  to  keep  any 
fiy,  build  any  bridge,  or  set  any  person  or  property  over  the  river 
f  fee  or  reward,  within  six  miles  of  the  bridge,"  it  was  said  by 
e  court :  "  The  broad  question  is,  Had  the  legislature  power  to 
thorise  the  company  to  build  a  bridge  across  the  northeast  branch 
the  Cape  Fear  river,  in  continuation  and  as  a  part  of  the  rail- 
id,  charging  for  persons  and  property  carried  along  the  road, 
i  making  no  charge  for  persons  or  property  set  over  the  river  as 
act  of  itself,  t.  e.,  (making  no  separate  charge  for  setting*  per- 
tt  or  property  over  the  river,  and  making  no  higher  charge  on 
U  part  of  the  road  by  reason  of  the  river)  notwithstanding  the 
•nchise  claimed  by  the  plaintiff  under  the  act  of  the  governor, 
OQcil  and  assembly  of  the  colony  of  North  Carolina,  in  the  year 
66"?  This  question  was  decided  in  the  affirmative,  upon  the 
)mid  that  the  intent  of  the  parties  must  be  deemed  to  be  confined 
the  means  known  and  in  use  at  the  time  of  the  contract ;  and 
Ml  a  further  constitutional  ground — the  court  saying :  "  We  are 
f  now  to  decide  whether  the  ^  franchise '  or  ^  monopoly '  granted 
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to  Herron,  his  heirs  and  assigns,  by  the  colonial  goyernment,  ^ 
entirely  abolished  by  the  declaration  of  rights  and  the  formii 
of  the  state  goyemment,  or  not.  It  may  be  that  the  francl 
still  exists,  so  far  as  it  confers  a  right  to  keep  up  a  bridge  and  t 
toll,  and  possibly  so  far  as  to  prevent  any  other  person  from  ^  sett 
any  person  or  thing  over  the  river  in  the  way  of  a  ferry  or  an  o 
nary  bridge ' ;  that  is  a  different  question  ;  we  decide  now,  tl 
notwithstanding  the  colonial  act  of  1766,  the  legislature  in  1' 
had  the  power  to  grant  to  the  defendants  a  right  to  constroi 
railroad,  and  in  doing  so,  to  cross  the  south  (north?)  east  bra 
of  Cape  Fear,  and  to  consider  *  the  transit '  over  the  river  i 
a  part  of  the  road."  McKee  v.  WiL  ^  R,  R.  Road  Co 
Jones'  Law,  (N.  C.)  186. 

In  New  Hampshire,  it  was  incidentally,  but  apparently  sag{ 
ively  remarked,  without  any  decision,  none  being  called  for  in 
then  state  of  the  case,  and  none  being  after  reported.  ^'  It  is 
dent,  that  in  order  to  determine  the  rights  of  parties,  it  may  bee 
necessary  to  inquire  whether  the  bridge  proposed  to  be  erectec 
the  respondents  be  a  violation  of  the  orator's  charter,  and  the 
elusive  privileges  conveyed  thereby.  What  kind  of  travel 
calculated  to  accommodate,  how  far  the  purposes  it  is  designe 
accomplish  are  the  same  with  those  intended  by  the  orator's  bri 
are  matters  which  we  may  be  called  upon  to  examine.  An 
this  view  it  is  by  no  means  clear  that  wq  may  not  find  it  pr 
to  consider  the  allegation  that  railway  communications  were 
brought  into  use  until  after  the  grant  to  Hale.  Does  a  rail 
bridge  subserve  the  purpose  for  which  the  orator's  bridge 
erected?  They  are  both  bridges,  that  is,  both  are  structun 
wood,  iron  and  stone,  crossing  the  river.  But,  though  generi< 
the  same,  the  specific  difference  between  them  may  be  very  gr 
so  great  that  one  may  not  be  considered  as  infringing  upon 
province  of  the  other."  Tuckjer  v.  The  Cheshire  R.  R.  Co. 
N.  H.  1  Foster,  29. 

The  digest  has  it  that  the  Supreme  Court  of  Georgia  held,  "  - 
the  franchise  granted  to  the  railroad  company  was  not  the  sam* 
that  conferred  on  the  first  grantee,  nor  so  similar  as  to  be  deei 
an  infringement  upon  the  prior  charter,  in  the  sense  in  which  a  i 
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bridge  or  ferry  interferes  with  one  previously  established  at  the 

same  point ;  and  that  no  injunction  will  be  granted,  or  compensar 

tion  decreed,  by  way  of  damage  in  such  a  case."     This,  upon  facts 

stated  as  follows :     '^  The  legislature  of  1806  authorized  Joseph 

ffill  to  erect  a  toll  bridge  across  the  Great  Ogeechee,  at  a  particular 

plftce ;  and  the  act  provides  that  it  shall  not  be  lawful  for  any  one 

to  erect  any  other  bridge  within  five  miles  above  or  below  said 

bridge.    The  toll  bridge  was  built,  and  had  been  kept  up  ever  since. 

In  1847  and  1851,  the  legislature  authorized  the  construction  of  a 

railway  across  the  same  river,  between  Savannah  and  Albany, 

which  would  necessarily  cross  near  the  said  toll  bridge,  and  which 

was  actually  carried  across,  within  a  mile  and  a  half  below  the 

aame."    McLeod  v.  S.  A.  ^  G.  B.  R.  Co.,  25  Ga.  445 ;  Dig. 

71,  Tit.  Bridges. 

The  report,  unfortunately,  is  not  in  the  library,  but  the  quotation 
^  probably  correct,  being  in  unison,  so  far  as  ascertained  after  a 
tolerably  thorough  research,  with  the  decisions  or  intimations  of  all 
^urts  of  last  resort  in  this  country  in  which  the  question  has  been 
footed,  save  one. 

The  most  carefully  considered  case  in  the  books  is  that  of  Bridge 
^<>-  V.  Hohohen  Land  and  Improvement  Oo,  This  is  first  found  in 
*  Beasley  N.  J.  Ch.  81,  where  the  decision  is  by  the  chancellor, 
who  holds  that  plaintiSs  had,  by  contract  with  the  state,  the  exclu- 
^v^e  franchise  of  maintaining  bridges  and  taking  toll  over  certain 
'^^^rs,  and  that  such  contract  was  within  "  the  protection  of  the 
^'^^'^^tution,  which  declares  that  no  law  shall  be  passed  impairing 
*'^^  obligation  of  contracts.  But  the  construction  of  a  viaduct  over 
"^^  river  (jiic^  meaning  the  Hackensack)  for  a  railway,  to  be  used 
^^clusiyely  for  the  passage  of  locomotives,  engines,  and  railroad 
^^,  is  not  a  bridge  within  the  prohibition  of  said  charter." 

The  decision  of  the  chancellor  was  approved  by  the  court  of  ep- 
^t*8  and  appeals,  (lb.  503)  and  was  finally  reviewed  and  affirmed 
^y  the  Supreme  Court  of  the  United  States. 

The  several  opinions  are  exhaustive  of  the  subject,  in  its  every 
phase,  but  somewhat  too  lengthy  for  quotation  entire ;  and  any  more 
^)ctended  citation  than  will  hereinafter  be  made  is  unnecessary,  as 
the  essence  may  be  found  in  the  few  closing  words  of  Mr.  Justice 
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Miller,  speaking  for  the  court  last  named.  ^^  We  are,  howe?d] 
saiasfied  that  sound  principle  and  the  weight  of  authority  are  to  b 
found  on  the  side  of  the  judgment  rendered  by  the  New  Jena 
court  of  errors  and  appeals  in  this  case ;  and  accordingly  tha 
judgment  is  affirmed."  Bridge  Proprietors  v.  Hbboken  Co,, 
Wall.  116. 

Opposed  to  the  cases  hereinbefore  cited,  is  that  of  the  Enjiel 
Toll  Bridge  Company  v.  The  Harfford  and  New  Haven  RaXtroa^ 
Co.^  17  Conn.  40,  which  touches  every  point  made  in  those  casei 
save  that  of  the  neglect  or  inability  of  the  ordinary  bridge  propria 
tors  to  furnish  the  necessary  facilities  for  railroad  travel.  The  Ne^ 
Jersey  court  of  errors  and  appeals  criticises  this  last  named  case  a 
most  unmercifully ;  but  whether  the  criticism  be  just  or  not,  rti 
this  one  decision  could  not  be  allowed  to  override  all  the  othen 
unless  it  be  so  evidently  correct  as  to  make  it  necessary  to  take  a 
absolutely  new  departure  upon  a  question  which  may  properly  I 
considered  to  have  been  settled  for  more  than  thirty  years  in  ^ 
United  States. 

So  far  as  the  cases  go  upon  the  reason  that  legislatures  coo- 
not  have  intended  to  bar  railroad  bridges,  or  other  means  adapU 
to  steam  travel  over  water-courses,  because  such  travel  was  unknot 
at  the  date  when  the  grants  or  contracts  were  made,  a  stronger  ^ 
gament  arises  upon  grant  or  contract  of  present  date ;  for  it  cod 
not  be  held,  except  upon  clearest  legislative  expression,  that  in  t^ 
very  age  of  steam  a  legislature  would  have  made  a  grant  or  cc 
tract  so  utterly  opposed  to  public  policy  and  the  march  of  impro^ 
ment  as  that  to  appellant,  if  interpreted  as  he  desires.  This  ritf 
forces  itself,  when  a  glance  at  the  territorial  statutes  shows,  in  18S 
railroad  grants,  with  power  to  build  over  any  stream,  when  nec^ 
sary,  with  similar  legislation  in  1862,  while  the  same  volumes  tec 
with  grants,  some  exclusive  in  terms,  some  not ;  one,  at  least,  in  U 
exact  language  of  Lake's  act,  for  ferries,  toll  roads  and  bridge 
over  some  if  not  all  of  the  very  streams  which  railroads  had  b^ 
allowed  to  cross  by  cotemporaneous  statutes. 

Now,  shall  the  legislature  be  convicted  of  utter  recklessness  ^ 
clironic  stupidity ;  or  shall  the  more  natural  inference  arise,  thaft 
was  granting  these  toll  road,  bridge  and  ferry  franchises,  witii  fc 
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laadable  intent  of  improving  the  territory,  and  giving  railroad  con^ 
panies  privileges,  with  the  same  view  ? — regarding  the  one  as  so 
entirely  distinct  from  the  other,  that  no  confusion  could  arise. 

The  legislature  in  1861  authorized  the  Central  Pacific  railroad 
**  to. cross,  intersect,  join  and  unite  its  railroad  with  any  other  rail- 
road, either  before  or  after  constructed,  at  any  point  upon  its 
route."    Was  the  passage  of  appellant's  grant  a  repeal  of  this 
privilege,  which  was  further  extended  two  days  after  such  pach 
<>ge?    The    Central  Pacific  is  connected  with  respondent;  the 
object  of  the  legislation,  continuous  and  lengthened  line  of  road,  is 
^Q  accomplished.     Shall  that  result  be  destroyed  by  appellant's 
^chise,  or  shall  it  be  so  hampered  that  compensation  must  be 
''Mde  prior  to  its  enjoyment  ?     Certainly,  if  the  legislative  intent 
^  80  clear  as  to  warrant  such  course.     Such  intention  must  first 
1^  attempted  to  be  gathered  from  the  language,  which  bestows  or 
^r^ees  upon  the  franchise.     Precisely  what  that  franchise  is,  the 
'^guage  used  defines  as  the  right  '^  to  charge  and  collect  from 
persons  traveling  over  and  along  said  road  such  rates  of  toll,"  4c. 
That  is  the  franchise,  pure  and  simple.     With  that  respondent 
^rtainly  does  not  interfere,  so  far  as  its  precise  terms  go ;  and  the 
UMlbpated  rule  is  that  nothing  is  to  be  inferred  in  favor  of  such 
P^uits.    The  language  of  exclusion  found  in  Section  3,  must  be 
construed  with  regard  to  the  franchise  granted,  for  that  is  the  thing 
"O  bo  protected  ;   and  hence,  it  would  only  be  unlawful  to  convey 
[>er8on8  and  property  across  the  river,  to  the  extent  that  such  acts 
ttiterfered  with  the  collection  of  tolls  from  "  persons  traveling  over 
'••^  ahng  said  road."    But  to  take  a  broader  view,  and  admit  that 
from  necessary  implication  it  was  intended  to  give  Lake  a  mo- 
^poly  of  passing  for  hire,  persons  and  property  across  the  river,  at 
^'^d  within  a  mile  on  either  side  of  the  point  specified.     Yet  every 
^ord  of  the  act  points  to  such  travel  as  would  come  by  a  road,  and 
^7  ordinary  means  of  locomotion ;    and  it  is  in  this  light  that 
***pondent's  doings  must  be  tested. 

**  it  has  built  a  bridge  by  which  the  public,  moving  in  any  ordi- 
^'y  ixuinner,  can  cross  the  river,  or  established  a  ferry  for  like 
^^i  or  offers  any  other  imaginable  means  by  which  such  purpose 
^^  be  accomplished,  by  ordinary  and  usual  locomotion,  then  it  has 
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infringed  upon  appellant's  rights.  As  has  been  stated,  such  ia  ] 
the  fact.  No  foot  passenger,  no  man  on  horseback,  no  cania^ 
large  or  small,  save  one  adapted  to  run  on  rdls  and  over  a  roa 
bed  of  the  exact  gauge  of  respondent's,  can  pass  the  river  by  ti 
means  offered.  Even  the  public  traveling  in  the  last  mentaoxK 
vehicle  are  excluded,  unless  they  choose  to  go  in  one  belonging 
and  provided  by  respondent.  The  public,  as  such  designadoa 
made  in  the  statute,  are  not  served. 

In  the  cases  quoted,  this  is  the  idea  underlying.  In  the  'Se 
Jersey  case  much  space  is  devoted  to  provmg  that  a  railroad  v^ 
duct  is  not  a  bridge,  either  in  ancient  or  modem  sense ;  but  ti 
argument  really  turns  upon  the  proposition  that  it  is  not  so,  l3 
cause  not  what  the  public  can  or  do  use  as  a  bridge,  or  other  me» 
of  crossing  a  stream.  Says  the  chancellor,  (2  Beas.  93)  :  *'  I^ 
bridges  are  declared  to  be  a  public  highway,  free  for  all  citizens 
pass  over  on  paying  the  accustomed  toll.     But  the  bridges  are  fir 

m 

only  to  those  traveling  by  usual  and  known  methods  upon  fc 
public  highway.  They  are  not  free  to  the  great  mass  of  t 
traveling  public.  The  great  torrent  of  railroad  travel  must  s^ 
another  channel.  The  complainants  are  neither  required  nor  » 
lowed  to  accommodate  it.  Aside  from  the  restrictions  which  h» 
been  imposed  upon  them  by  the  terms  of  their  contract  and 
legislative  enactment,  they  never  could  have  supposed  that  tti 
were  required  to  furnish  facilities  for  a  railway,  or  for  locomoti"^ 
and  trains  of  cars,  to  cross  the  bridges.  It  was  not  within  'i 
scope  of  their  contract.  If  the  bridge  proprietors  were  not  boia 
to  accommodate  the  railway  traffic,  were  the  legislature  restrain 
by  the  terms  of  the  grant  for  providing  facilities  for  railr^ 
travel  ?" 

Appellant's  grant  requires,  as  a  condition  for  its  use,  a  dm^ 
which  is,  "  to  construct,  with  all  reasonable  dispatch,  a  good  ro 
with  substantial  bridges  and  culverts,  over  and  along  said  ro« 
(from  the  Junction  House  in  Washoe  County  to  the  boundary  ' 
between  that  county  and  Lake)  for  the  safe  and  speedy  traasjp 
tation  of  persons  and  property,  and  keep  the  same  in  good  rep 
and  condition  at  all  times."  No  fair  interpretation  of  that  h 
guage  can  fix  upon  Lake  the  burden  of  providing  fox  the  safe  s^ 
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speedy  transportation  of  persons  and  property  coming  in  railroad 
cars  drawn  by  a  locomotive,  nor  the  building  bridges  and  culverts, 
or  either,  suflSciently  substantial  to  uphold  such  means  of  locomo- 
tion. Then  it  cannot  properly  be  claimed,  that  appellant,  though 
not  bound  to  furnish  the  means  of  accommodating  the  class  of 
travel  suggested,  yet  may  prevent  others  from  so  doing  either  ab- 
solutely or  contingently.  That  would  be  to  destroy  the  mutuality 
of  the  contract. 

To  quote  once  more  from  the  chancellor.  "  Again,  the  com- 
plainants' franchise  consists  in  the  right  of  taking  toll  for  crossing 
the  river.  (A  stronger  case  upon  the  language  of  grant  than  the 
one  at  bar.)  But  the  defendants'  structure  is  not  a  toll  bridge. 
They  have  no  franchise  of  taking  tolls.  They  have  no  right  to 
charge  for  crossing  the  river,  any  more  than  if  it  were  not  in  exist- 
ence. The  structure  which  they  are  erecting  is  not  a  mere  connec- 
tion between  the  opposite  shores — it  is  part  of  an  extended  line  of 
wil'way,  connecting  distant  points,  over  which  the  defendants  are  to 
tf^tisport  passengers  at  a  stipulated  rate.  Nor  is  it  a  free  bridge,  by 
^ch  parties  may  evade  paying  toll  upon  the  complainants'  bridge, 
to  the  prejudice  of  their  franchise.  Its  character  and  purpose  are 
^  fact  essentially  different  from  that  of  a  bridge  used  merely  as  a 
^^onnecting  link  for  the  transfer  of  passengers  between  the  opposite 
Aores  of  a  riverr^'     2  Beas.  94. 

So  here,  the  respondent's  structure  is  neither  a  bridge,  a  ferry, 
^T  any  public  means  of  crossing  the  river,  by  any  ordinary  method 
^  toavel ;  and  if  any  otheE  had  been  contemplated  by  the  legisla- 
^^  it  should  have  been,  and  the  legal  conclusion  is  that  it  would 
**ve  been,  expressed.  Nor  is  it  any  means  of  crossing  the  river 
**ve  1^  incidental  to  the  general  route  of  the  respondent's  railroad. 
"^  the  same  case  on  appeal,  in  summing  up.  Justice  Vredenburgh 
^JB:  "  I  am  of  the  opinion — first,  that  the  proposed  structure  of 
^J  defendants  is  no  bridge  of  any  kind  whatever,  as  the  term 
ondge  is  used  in  the  charter  of  1790 ;  and  secondly,  that  if  it  were 
•^ch  bridge,  the  franchises  given  to  the  defendants  by  the  act 
^^  i860,  are  entirely  different  franchises  from  those  given  to  the 
^^tjapininants  in  their  charter  of  1790  ;  that  the  railway  franchise 
&VQII  by  ^Q  act  of  1860  to  the  defendants  is  no  more  a  bridge 
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franchise  than  it  would  be  a  steam  ferry  franchise,  a  canal  franchise, 
or  a  telegraph  franchise."  2  Beas.  541.  It  is  in  fact  somethmg 
of  its  own  kind ;  not  to  be  likened  to  anything  else,  and  so  peculiar, 
and  80  prominently  before  the  public  eye  at  the  date  of  appellant's 
grant,  that  not  to  name  it  expressly  is  to  ignore  it  utterly,  as  formmg 
one  of  the  public  means  of  crossing  Truckee  river,  referred  to  therein. 
There  was  in  the  case  last  cited  an  assumed  element  of  strength 
on  the  side  of  complainants,  which  does  not  exist  as  to  appellant 
here.  There  it  was  claimed,  that  the  legislature  in  granting  the 
railroad  franchise  had  expressly  and  in  terms  recognized  the  fran- 
chise of  complsunants,  and  required  the  railroad  corporation  to  pay 
for  it ;  but  the  court  said,  that  such  recogmtion  was  only  of  the 
franchise  as  it  eidsted,  not  as  it  was  clsdmed.  So  here,  if  the  ap- 
pellant's real  franchise  has  been  infringed,  equity  should  stay  the 
respondent,  until  compensation  made ;  but  it  is  only  in  case  of  the 
infringement  of  an  actual  express  right,  not  one  claimed  or  implied, 
that  equity  mil  interpose  in  this  or  similar  cases.  As  to  this  casei 
from  whatever  legal  stand-point  it  be  studied,  the  inevitable  coih: 
elusion  reached  cannot  be  better  expressed  than  in  the  language  o« 
Chancellor  Green.  *  *  *  «  The  structure  of  the  defendant' " 
is  not  designed  as  an  evasion  of,  or  fraud  upon,  the  rights  of  th^ 
complainants  (appellants).  It  is  not  an  attempt  to  carry  passeE: 
gers  across  the  river,  either  free  or  for  toll,  in  evasion  of  tfaa 
complainants'  (appellant's)  franchise.  The  avowed  purpose  is  M 
construct  and  complete  a  continuous  line  of  road  from  Newark  M 
Hoboken,  (Virginia  City  to  Reno)  and  to  transport  passengc 
over  the  entire  route.  The  diversion  of  travel  from  complainants 
(appellant's)  bridge,  and  the  consequent  loss  of  tolls,  is  an  in^ 
dental  consequence  of  opening  a  new  route  of  travel,  of  which 
complainants'  have  (appellant  has)  no  legal  right  to  complai 
2  Beas.  96. 

It  follows  that  the  order  of  the  district  court  was  correct 
should  be  affirmed. 

It  is  so  ordered. 

By  Garbeb,  J. :     I  dissent. 
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I>.      W.  PERLEY,   Respondent,   v.  CHARLES   FORMAN, 

Appellant. 


NO  Etidknck  to  Sustain  Complaint,  Injunction  Must  bk  Dissolvxd. 
\Where  the  main  allegations  of  a  complaint  for  injunction,  made  upon  informa- 
tion and  belief,  were  fuUj  and  positively  denied  by  the  answer ;  and  on  motion 
^o  dissolve  an  injunction  granted  thereon  without  notice,  the  evidence  entirely 
Auled  to  sustain  any  of  the  material  allegations  of  the  complaint ;  Hdd^  that  a 
denial  of  such  motion  was  too  erroneous  to  admit  of  discussion. 

.A rations  or  Ykndob  apteb  Salk.  The  declarations  of  a  vendor,  made  after 
Oie  sale  and  not  being  a  part  of  the  transaction,  arc  not  admissible  in  evidence 
«as  against  the  vendee. 


\1a  from  the  District  Court  of  the  Seventh  Judicial  District, 
I*ix^cohi  County. 


le  plaintiff  alleged  that  in  July,  1871,  he  employed  Thomas 
Qri^ves,  who  was  also  made  a  defendant  in  this  action,  to  pro- 
from  Pioche,  in  Lincoln  County,  to  Fillmore,  in  Utah  Ter- 
\  and  purchase  from  one  John  McNeill  at  the  latter  place 
hundred  feet  of  mining  ground  situate  in  the  Ely  Mining 
net  of  Lincoln  County;  that  Grieves  was  to  take  such  pur- 
in  his  own  name  but  for  the  plaintiff's  use  and  benefit ; 
he  furnished  Grieves  with  $40  to  pay  his  fare  and  9100  to 
the  mining  ground,  and  gave  him  a  deed  made  out  and  ready 
*^^  ttgnature,  and  that  Grieves  procured  such  deed  to  be  executed 
^**^  returned  therewith.     He  further  alleged  on  information  and 
•*«licf,  that  defendant  Charles  Forman  was  cognizant  of  these  facts 
fraudulently  procured  Grieves  to  make  a  deed  of  the  property, 
in  his  name,  to  himself;  and  placed  the  same  on  record  and  held 
same  for  the  joint  benefit  of  himself  and  Grieves ;  and  that 
^^ol  transaction  was  made  in  bad  faith  and  in  pursuance  of  a  com- 
*>»nation  to  cheat  plaintiff.     He  prayed  for  an  injimction  to  restrain 
tiio  transfer  of  the  property  by  Formau  and  tliat  the  deed  to  him 
Baould  be  declared  null  and  void. 

*Jpon  the  complaint,  making  the  above  allegations,  an  injunc- 

•^^n  as  prayed  for  was  issued  without  notice  ;  and  afterwards,  the 

_^*^iidant  Foreman  put  in  an  answer  denjring  all  the  allegations  of 

^  Complaint,  and  those  respecting  his  own  connection  with  the  mat- 
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ter  fiiUv  and  positiTelj.     A  motion  was  then  made  by  the 
ant  Forman  to  dissolve  the  injunction ;  and  on  the  heariDg,  an 
answer  fully  denying  the  complaint  having  in  the  meanwlule  been 
pat  in  by  defendant  Grieves,  the  oral  testimony  of  a  namber  of 
witnesses  was  taken.     Among  others,  the  plaintiff  offered  one  O'Con- 
nell,  who  testified  as  to  certain  declarations  made  by  Grieves  aftertbe 
sale  by  him  to  Forman,  and  to  the  effect  that  Forman  was  informed 
about  the  whole  matter,  and  agreed  to  do  whatever  Grieves  wished. 
Forman  objected  to  this  evidence  on  the  ground  that  it  was  heu^ 
say  and  inadmissible,  being  a  declaration  made  after  the  sale,  and 
not  a  part  of  the  transaction.     The  objection  was  overruled  and 
defendant  excepted.     The  motion  to  dissolve  the  injunction  having 
been  denied,  defendant  Forman  appealed  {torn  the  order. 

AMeyy  Thornton  ^  Kelly  and  C.  H,  Belknap^  for  Appellant 

I.  As  a  general  rule,  where  an  answer  denies  all  of  the  eqmi^* 
of  a  bill,  the  injunction  will  be  dissolved.  Real  Del  Monte  v.  Pof^ 
Mining  Co.y  23  Cal.  82 ;  Gardner  v.  Perkins^  9  Cal.  553. 

n.  The  allegations  upon  which  the  injunction  order  was  h 
are  made  upon  information  and  belief.     These  allegations  are 
itively  denied  in  the  answer,  and  therefore,  in  order  to  contia- 
the  injunction,  the  plaintiff  should  havQ  shown  by  affidavits  or  oi 
testimony  at  the  hearing  of  the  motion  to  dissolve,  the  foundati^ 
of  his  information  and  belief;  and  also,  that  his  apprehensions  o^^ 
conspiracy  were  well  founded.     Branch  Turnpike   Co.  v.  /Sup— - 
vi9or%  Yuba  County,  13  Cal.  190;   12  How.  Pr.  R.  464;  Fi 
man's  Ch.  R.  383 ;  25  Maine,  23. 

III.  Upon  the  pleadings  alone  the  injunction  should  have 
dissolved.     Impending  waste  or  irreparable  injury  is  not  allege 
No  conspiracy  to  defraud  plaintiff  is  established,  nor  is  fraud 
any  way  connected  with  the  transaction  on  the  part  of  either  ^ 
the  defendants. 

Ellis  ^  King,  for  Respondent. 

I.  The  granting  and  continuance  of  the  injunction  rests  m 
sound  discretion  of  the  court  below,  governed  by  the  circumstan^ 
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the  case,  and  the  court  above  will  not  control  that  discretion 
less  there  is  a  manifest  abuse.  Hilliard  on  Injunctions,  81 ; 
^ghty  V.  Somerville,  3  Halst.  Ch.  629 ;  1  Green.  Ch.  172, 452; 
Stockton  Ch.  620 ;  1  Hemp.  C.  C.  464 ;  2  Ired.  Ch.  278 ;  2 
bns.  Ch.  202 ;  3  Sum.  70 ;  2  Curt.  C.  C.  506. 

n.  An  injunction  m\l  not  be  dissolved  upon  the  coming  in  of  an 
8wer  denying  the  equities  of  the  bill,  if  there  are  any  special 
isons  to  authorize  the  injunction,  or  any  proof  to  sustain  the 
egaUons  of  the  bill.  39  Cal.  166 ;  4  Edws.  Ch.  667  ;  6  Paige, 
u  295;  2  Jones'  Eq.  (N.C.)  318;  6  How.  Pr.  208;  Lady 
'yan  V.  Lady  Bryariy  4  Nev.  414. 

A  special  reason  authorizing  the  injunction  and  demanding  its 
^tinuance  is,  that  it  is  the  only  restraint  upon  defendant  Forman 
iing  an  adverse  disposition  and  conveyance  of  the  property  in 
pute ;  and  upon  a  dissolution  of  it  the  complainant  would  be  likely 
lose  all  the  benefits  of  his  suit. 

Hi.  The  chancellor  having  his  conscience  informed  by  the  proofs 
1  statements  of  both  parties,  with  the  witnesses  before  him,  where 
'ir  manner  can  be  scrutinized,  their  motives,  impulses,  sympathies 
1  prejudices  noted,  the  exercise  of  his  discretion  will  not  be  con- 
lied  by  this  court,  where  there  is  any  evidence -to  sustain  his 
vision.  Where  fraud  is  of  the  gravamen  of  the  bill,  the  tem- 
E*^ry  injunction  is  never  dissolved  merely  upon  the  coming  in 
answer  denying  the  equities  of  the  bill.     Hilliard  on  Inj.  93. 

.  TF.  Perley  and  Quint  ^  Hardy ^  also  for  Respondent. 

By  the  Court,  Whitman,  J. : 

^0  the  complaint  of  respondent,  the  main  allegations  of  which  so 
^  ^  the  appellant  is  concerned  are  made  upon  ^^  information  and 
-Kef,"  a  full  and  positive  denial  is  made  by  answer ;  thereupon  a 
otion  to  dissolve  the  injunction  previously  granted  without  notice. 
*®  eWdence  introduced  upon  the  hearing  of  such  motion  entirely 
^^  to  sustain  any  of  the  material  allegations  against  appellant. 
^e  only  testimony  which  in  the  remotest  degree  tended  thereto, 
^t  of  O'Connell,  should  have  been  excluded  under  the  objection 
^e.    Still  the  motion  was  denied.    Under  what  rule  of  procedure 
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or  principle  of  equity,  it  is  impossible  to  say.  This  action  was  tot 
clearij  erroneous  to  admit  of  discussion.  The  order  appealed  ircnn 
is  reversed,  and  the  injauction  granted  agunst  appellant  is  dissolved. 


THE  OVERMAN  SILVER  MINING  COMPANY,  AppEiLAifr, 
V.  THE  AMERICAN  MINING  COMPANY,  Respondett. 

CnTiFiCATX  OP  Judge  to  Statement  for  New  Trial.  Where  a  district  jad{ge 
certified  at  the  end  of  a  statement  **  that  the  foregoing  is  the  settled  ind  fli- 
grossed  statement  on  motion  for  ne\^'  trial  of  the  above  entitled  cau.se":  BH 
that  though  not  a  literal  compliance  with  the  statute,  such  certificate  it  * 
substantial  compliance  and  suflScicnt. 

Prxsukptioks  in  Favor  op  Jcdge*s  Certificate.  Where  a  district  juJp 
certified  that  a  statement  on  motion  for  new  trial  was  "  the  settled  and  engroaMd 
statement  on  such  motion  ** :  JJeldy  that  giving  proper  effect  to  the  legal  pi^ 
sumptions  in  favor  of  the  action  of  the  judge,  the  certificate  implied  ihit  • 
proposed  statement  was  presented ;  that  it  was  unsatisfactory ;  that  tmen^ 
ments  were  filed ;  that  on  due  notice  the  judge  considered  and  passed  npoa  the 
same,  allowing  such  as  made  the  statement  conform  to  the  truth;  and  that  the 
document  was  a  fair  and  correct  copy  of  such  statement  as  amended. 

Practice  Act,  Section  197 — Meaning  op  "Settled"  in  Judge's  CKBimcAT*- 
The  express*requircment  of  the  statute,  that  a  judge's  certificate  to  a  «etu«o 
statement  on  motion  for  new  trial  shall  affirm  its  correctncfs,  (Practice  ^^ 
Sec.  197)  docs  not  preclude  such  presumptions  as  fairly  arise  from  the  l***^ 
guage  actually  employed ;  so  that  when  a  judge  certifies  thai  he  has  seltl**  • 
statement,  he  in  efTeet  certifies  that  it  is  a  true  and  correct  stiitemcnt. 

Boundaries  op  Mining  Claim — Charge  Apt  to  Mislead.  Where  an  iBStro*" 
tion  was  given,  in  a  case  of  dispute  between  two  adjoining  mining  compa***^ 
as  to  their  boundary,  that  "  when  boundaries  have  been  established  dcfi^*^ 
and  denoting  the  size  and  limits  of  the  claim  upon  the  surface,  and  for  a  io^ 
period  have  been  recognized  as  such,  the  extent  of  the  claim  will  l»c  confifl 
to  the  extent  aa  manifested  by  such  surface  boundaries  ";  and  the  state  of  *"j 
testimony  was  such  that  the  instruction  applied  to,  or  was  apt  to  be  uudcrstoo** 
by  the  jury  to  refer  to,  a  fixing  or  recognition  of  boundarie^»  accruing  after  vk 
consummation  of  the  original  location  and  appropriation,  and  consisting  ttx^^J 
in  the  declarations  of  superintendents  and  otlier  officers  not  autborixe^ 
fix  boundaries :   //c/c/,  error. 

Mining  Claims   Not  to  be  Reduced  by  Mere  Declarations  of  ScPEwyT^**' 
ENTS.    After  a  vested  right  to  a  mining  company^s  claim  has  been  acquired   / 
a  compliance  with  the  laws,  it  is  not  held  by  so  precarious  a  tenure  as  tb*< 
can  be  reduced  by  mere  declarations  of  Baperintendents  and  officern. 
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OF  Mining  Company^s  Claim — DscLAmATioNS  or  President.  It  seems 
it  in  a  dispute  as  to  the  extent  of  a  mining  company^s  claim,  the  declara- 
os  of  the  president  as  to  the  position  of  the  boundaries,  if  objected  to,  are 
t  admissible  in  evidence. 


PEAL  from  the  District  Court  of  the  First  Judicial  District, 
f  County, 

5  plaintiff  in  its  complaint  in  this  action,  if?hich  was  commenced 
4th,  1869,  set  forth  that  it  was  and  had  been  for  more  than 
^ears  the  owner  and  possessor  and  entitled  to  the  posses- 
f  a  certain  mining  clum  and  quartz  lode  in  the  Gold  Hill 
ig  District,  in  Storey  County,  commencing  on  the  Comstock 
8  at  the  southern  boundary  of  the  claim  of  the  Segregated 
ler  Mining  Company  and  running  southerly  twelve  hundred 
that  it  and  those  under  whom  it  claimed  had  obtained  posses- 
uid  occupation  thereof  under  the  mining  rules  and  customs  of 
istrict,  and  expended  in  labor  and  improvements  thereon  more 
one  thousand  dollars ;  that  defendant  claimed  to  be  the  owner 
indtled  to  the  possession  of  the  southerly  four  hundred  feet 
of,  and  had  made  application  at  the  United  States  Land  OflSce 
patent  therefor ;  and  that  plaintiff  had  filed  a  protest  against 
isuance  of  such  patent.  It  prayed  for  judgment  awarding  the 
rehip  and  right  of  possession  of  the  mining  ground  to  itself, 
ig  the  adverse  claim  of  defendant,  and  determining  the  rights 
)  parties  as  required  under  the  act  of  congress  of  July  26th, 
.  The  defendant  by  its  answer  denied  the  allegations  of  the 
laint,  set  up  ownership  and  right  of  possession  in  itself  to  the 
mndred  feet  of  ground  in  dispute  ;  also  set  up  the  statute  of 
tions,  and  averred  actual  possession  in  itself  and  its  grantors 
ore  than  five  years,  of  the  southerly  three  hundred  and  fifty 
f  the  ground  claimed. 

e  cause  was  tried  before  a  jury,  and  there  was  a  verdict  and 
lent  for  defendant  and  against  plaintiff.  A  motion  for  new 
nade  by  plaintiff  having  been  overruled,  this  appeal  was  taken 
the  order  and  from  the  judgment.  "  By  the  statute,  where 
is  a  jury  trial,  nobody  but  the  district  judge  could  legally 
e '  a  statement." 
21 
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The  facts  necessary  for  an  understanding  of  the  points  decic 
stated  in  the  opinion. 


Mitchell  ^  Stane^  for  Appellant. 

I.  Althoagh  the  language  used  in  the  judge's  certificate  to 
statement  is  not  verbatim  et  literatim  with  the  language  of 
statute,  yet  a  substantial  compliance  therewith  and  with  the  inti 
tion  of  the  legislature  is  quite  apparent.  All  presumptions  are 
favor  of  the  regularity  of  the  proceedings  in  the  court  below, « 
of  the  official  acts  of  the  district  judge.  Champion  v.  Sessimi, 
Nev.  271 ;  4  Nev.  414 ;  9  Cal.  565.  The  presumption  then  i 
that  the  statement  was  settled  by  the  district  judge,  because  A 
law  does  not  authorize  him  to  make  certificate  to  a  statement  settle 
by  any  other  person.  To  draw  any  other  conclusion  would  nece 
sarily  impeach  the  integrity  and  learning  of  the  judge  who  wrol 
the  certificate,  the  judicial  record  of  whom  is  sufficiently  establishc 
to  refute  any  such  inference.  A  substantial  compliance  with  tt 
statute  is  all  that  is  required.  Henderson  v.  Grewelly  8  Cal.  58S 
Van  Pelt  v.  Littler,  14  Cal.  196 ;  Cosgrove  v.  Johnson^  30  Ca 
511 ;  Kidd  V.  Laird,  15  Cal.  177. 

II.  Counsel  reviewed  the  testimony,  and  claimed  that  the  judj 
ment  was  r  ot  supported  by  it. 

III.  There  was  error  in  permitting  the  witnesses  to  testif 
against  plaintiff's  objection,  to  declarations  made  by  the  superi 
tendent  and  others,  as  to  the  boundaries  of  the  Overman  claii 
The  declarations  of  an  agent  of  a  corporation  are  admissible  u 
binding  upon  the  corporation  only  when  made  within  the  scope 
his  autiiority.  Here  the  superintendent  was  not  authorized  by  I 
declarations  to  bind  the  company,  because  he  was  not  an  ownc 
and  because  he  could  not,  within  the  scope  of  his  authority 
superintendent,  bind  the  corporation  by  his  declaration. 

rV.  The  portion  of  the  judge's  charge  marked  "  E  "  does  n 
enunciate  a  correct  principle  of  law,  and  therefore,  necessarily^  ^ 
jury  must  have  been  misled.  It  is  true  the  court  had  charged  tb 
the  rights  of  the  parties  were  confined  and  limited  to  such  groan 
and  ledge  as  was  ori^nally  located,  claimed  and  acquired  by  ^ 
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cations  and  appropriations;  but  it  had  previously  told  the  jury 

le  only  method  under  the  mining  latos  by  which  a  quartz  ledge 

lould  be  appropriated)  that  is, ''  persons  are  required  by  the  mining 

l&ws  to  establish  the  boundaries  denoting  the  claim  on  the  ground, 

by  planting  stakes  and  recordation  of  a  notice  of  the  location," 

irhich  instruction  misstated  the  law  and  fact.     The  jury  was  bound, 

under  the  foregoing  instructions,  to  say :  The  principle  of  law  de- 

dtred  prohibits  us  from  considering  the  mining  laws,  the  notice  of 

location,  the  deeds  to  defendant,  and  from  considering  the  testi- 

noDj  to  show  that  the  disputed  ground  lies  within  the  distance 

dumed  in  plaintiff's  notice  of  location ;  and  our  duty,  therefore,  is 

flmply  to  consider  where  the  stakes  were  placed. 

Ji*  8.  Menek,  for  Respondent. 

I.  There  is  no  authenticated  statement  which  the  court  can  con* 
■dcr  as  ground  for  a  reversal  of  the  order  denying  a  new  trial. 
Ik  certificate  appended  to  what  purports  to  be  a  statement,  lacks 
•D  the  elements  requisite  to  prove  the  correctness  of  the  statement, 
^  leayes  it  destitute  of  •all  substantial  authentication.     It  does 
W)t  purport  to  state  who  settled  or  engrossed  the  statement,  or  to 
state  that  the  statement  has  been  allowed  by  anybody,  or  to  state 
ftat  the  statement  is  correct,  or  that  it  is  not  wholly  false  and  in- 
^^'wect.    The  truth  of  the  certificate  is  entirely  consistent  with  the 
^^^e  absence  of  truth  and  correctness  in  the  statement.     The  le- 
8^  presumption  is,  that  if  the  statement  was  settled  by  the  judge 
M  is  correct,  the  certificate  would  have  been  made  to  state  those 
*^  and  that  their  omission  from  the  certificate  implies  their  non- 
existence.    Our  statute  prior  to  1869,  like  that  of  California  prior 
^  1861,  only  required  that  the  statement  should  be  settled  by  the 
''^ge ;  but  the  amended  law  there,  as  well  as  here,  now  requires 
^^  when  the  statement  is  settled  by  the  judge, "  the  same  shall  be 
**^mpanied  by  his  certificate  that  the  same  has  been  allowed  by 
^^  and  is  correct."     A  compliance  with  the  terms  of  the  statute 
'^'^tbe  affirmatively  shown  by  the  record.     Linn  v.  Tunstj  3  Cal. 
^;   Ton  Petty.  Littler^  14  Cal.  194;  Kidd  v.  Laird,  15  Cal. 
^l ;  KinibaU  v.  Semple^  81  Cal.  663;  Caples  v.  Central  Pacific 
^-  Jt.  Co.,  6  Nev.  271 ;  Howard  y.  Winters,  3  Nev.  543  ;  Sher- 
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wood  y.  Sissa^  5  Nev.  353  ;  McWiUiams  v.  Htrachmany  5  Ne 
263 ;  Caldwell  v.  Gh-eeli/y  5  Nev.  258 ;  82  Cal.  302 ;  25  Ci 
490,  491 ;  Ordwat/  v.  Conro^  4  Wis.  45  ;  BdckeU  v.  Bannea^ ' 
Wis.  471. 

II.  Counsel  next  made  the  point  that  the  verdict  was  jasti£ 
by  the  evidence,  and  presented  a  full  abstract  of  the  testimony  m 
ftrgued  its  effect. 

III.  There  was  no  error  in  the  admission  of  the  evidence  as 
£he  acts  and  statements  of  the  officers  or  agents  of  the  Ovemu 
Company.  That  evidence  was  elicited  and  was  clearly  admissibi 
for  the  purpose  of  rebutting  the  claim  of  plaintiff,  made  both  i 
its  complaint  and  in  its  proofs,  that  it  and  its  predecessor  had  bee 
in  actual  possession  of  the  twelve  hundred  feet  claimed,  for  mor 
than  five  years  ;  and  also  admissible  under  the  averments  of  tb 
answer  as  to  want  of  such  possession  in  them.  TechnicaUy,  tfa 
plaintiff  was  bound  to  show  an  actual  possession  in  itself  when  it 
suit  was  brought.  .Praltis  v.  Jefferson  Co.y  34  Cal.  558;  Brook 
V.  Calderwood,  34  Cal.  563. 

IV.  The  portion  of  the  charge  marked  "  E"  must  be  read  a© 
considered  in  connection  with  the  balance  of  the  charge  ;  and  whe 
so  read  it  declares  correct  doctrine,  and  could  not  have  misled  ifa 
jury.  The  court  just  previously  had  limited  the  jury  to  the  conic 
eration  of  the  original  locations  and  appropriations  under  which  tfa 
parties  litigant  claimed,  and  it  is  i^parent  from  every  line  of  ii 
charge  that  it  was  devoted  exclusively  to  limiting  the  jury  to  the6 
original  locations,  and  to  explaining  the  principles  by  which  the! 
validity  and  priority  were  to  be  determined  by  the  jury  in  makinj 
up  their  verdict.  No  one  reading  the  whole  charge  could  fiul  * 
understand  and  apply  the  language  used  exclusively  to  the  snbjec 
matter  of  making  these  original  locations.  Therefore  the  meaninC 
of  this  portion  of  the  charge  was,  and  was  by  the  jury  understood  to 
be,  that  boundaries  established  and  defined  by  the  locators  ind  ij 
thejn  long  recognized  cannot  be  disregarded.  The  instruction  tf 
consistent  with  the  establishment  of  the  southern  boundary  of  ^ 
Overman  loijation,  at  any  point  where  the  jury  might  believe  b^ 
the  evidence  this  boundary  was  originally  established  by  the  locriors 
of  the  Overman  claim. 
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By  the  Court,  Gabber,  J. : 

The  ceitificate  to  the  statement  reads :  ^^  I  hereby  certify  that 
the  foregoing  is  the  settled  and  engrossed  statement  on  motion  for 
new  trial  of  the  above  entitled  cause.  Virginia,  June  24th,  1871. 
Kchard  Rising,  District  Judge."  The  respondent  contends  that 
this  fidb  to  show  even  a  substantial  compliance  with  the  statute, 
which  requires  that,  when  a  statement  is  settled  by  the  judge,  it 
AaD  be  accompanied  with  his  certificate  that  the  same  has  been  al- 
lowed by  him,  and  is  correct. 

It  is  much  better  and  safer  to  follow  the  very  language  of  the 

>htate,  but  the  law  does  not  exact  such  a  literal  compliance.     A 

mbfitantial  compliance  entitles  the  statement  to  consideration,  and 

Rich,  we  think,  is  here  shown.     Allowing  proper  credit  to  the  judge 

fat  official  knowledge  and  fidelity,  and  giving  proper  efiect  to  the 

I^  presumption  that  be  did  his  duty,  it  appears,  from  this  certifi- 

^9  that  a  statement  was  proposed  by  the  plaintiff;  that  it  was  not 

B&tis&ctory  to  the  defendant,  and  that  consequently  amendments 

were  filed ;  that  on  due  notice  the  judge  considered  the  same,  and 

l*«ed  upon  the  correctness  and  propriety  of  the  respective  claims 

^  assertions  of  the  parties  in  regard  to  what  actually  transpired 

^  the  taial,  allowing  such  amendments  as  made  the  statement  con- 

^  to  the  truth ;  and  that  the  document  in  question  is  a  fair  and 

^''^^t  copy  of  such  statement  as  amended.     When  the  judge  certi- 

^  that  he  has  settled  this  statement,  he  in  effect  certifies  that  it 

^  ft  tme  and  correct  statement.    The  fair  and  reasonable  presump- 

^  is,  that,  in  settling  it,  he  made  it  conform  to  the  truth.     Con- 

^'Ong  the  whole  statute  together,  with  reference  to  its  general 

'^^  and  object,  it  is  evident  that  it  was  contemplated  that  where 

^  taendments  are  filed,  the  truth  of  the  statement  proposed  on 

'''^on  for  new  trial  is  to  be  assumed.     In  case  of  dispute  as  to  its 

^^^^'J^ctness,  the  judge  is  to  decide,  and  his  decision  when  made  is 

J^nia  facie  correct.    The  express  requirement  that  the  certificate 

^U  affirm  the  correctness  of  the  statement,  does  not  preclude  us 

^^  recognizing  such  presumptions  as  fairly  arise  from  the  language 

^^^^Ually  employed.    This  has  been  frequently  held  in  the  analogous 

^^^  of  a  certificate  of  the  acknowledgment  of  a  deed.    For  instance, 
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the  word  '^  known  "  has  been  considered  the  equivalent  of  the  wo 
^^  personally  known,"  on  the  ground  that  personal  knowledge  is 
plied,  unless  negatived  by  a  further  statement  that  such  knowle< 
comes  from  information.  The  omission  of  the  words  '^  undue  in 
ence"  has  been  held  not  to  vitiate  a  certificate  containing  theot 
words  required,  and  which,  in  themselves,  negatived  the  existe 
of  undue  influence.  So,  where  the  statute  required  the  certific 
to  state  the  acknowledgment  of  the  party  that  he  executed  the  d* 
freely  and  voluntarily,  a  certificate  of  his  acknowledgment  that 
executed  it  was  held  sufficient,  on  the  ground  that  the  voluntt 
execution  of  the  deed  must  be  presumed  from  the, fact  that  it  i 
acknowledged  that  he  executed  the  same.  22  Iowa,  147 ;  9  M 
622 ;  8  Cal.  87,  584 ;  13  lb.  83 ;  26  Miss.  674 ;  4  Habted,  22 
3  Dana,  114. 

The  only  assignment  of  error  which  it  is  necessary  to  conndi 
is  based  upon  the  following  exception  :  ^'  The  plaintiff  except 
to  the  portion  of  the  charge  which  reads :  *  E.  When  boandari 
have  been  established,  defining  and  denoting  the  size  and  linuts 
the  claim  upon  the  surface,  and  for  a  long  period  of  time  have  be 
recognized  as  such,  the  extent  of  the  claim  will  be  confined  to  t 
extent  as  manifested  by  such  surface  boundaries.'  "  The  groai 
stated  were,  that  the  instruction  disregards  the  size  and  limits 
the  claim  as  located  and  recorded,  and  that  the  period  of  tii 
mentioned  is  indefinite,  and  that  it  is  not  stated  by  whom  so 
boundaries  shpuld  have  been  recognized,  and  that  the  same  v 
calculated  to  mislead  the  jury.  The  respondent  contends  "tl 
this  portion  of  the  charge  must  be  read  and  considered  in  conn 
tion  with  the  balance  of  it ;  and,  that  when  so  read,  it  declares  i 
correct  doctrine  and  could  not  have  misled  the  jury."  Wei 
consider  it,  then,  in  connection  with  the  matter  pertinent  thert 
disclosed  in  other  portions  of  the  record.  The  jury  were 
structed  as  follows  :  "  The  subject  of  controversy  in  this  acdoc 
400  feet  of  the  quartz  ledge  described  in  the  complaint.  1 
matter  of  title  and  possession  of  this  ground  is  the  material  iss 
submitted  to  your  consideration.  Persons  designing  to  approprii 
a  mining  claim  are  required  by  the  mining  laws  to  establish  i 
boundaries,  denoting  the  claim  on  the  ground  by  planting  8tak< 
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and  the  recordation  of  a  notice  of  location,  so  that  the  public  may 
be  apprised  of  the  particular'  claim  made  and  its  extent.  Each  of 
the  parties  to  this  suit  claims  the  disputed  ground  by  virtue  of 
kcatioiis  of  the  quartz  ledge  made  by  their  predecessors.  The 
rights  of  these  parties  are  confined  and  limited  to  such  ground  and 
ledge  as  was  originally  located,  claimed  and  acquired  by  the  loca- 
tkms  and  appropriations.  You  must  ascertain  and  determine  from 
tke  evidence  what  quartz  ledge  or  ledges  were  originally  located 
and  claimed,  and  their  rights  will  be  in  accordance.  The  acts, 
declarations  and  works  of  the  locators  of  the  respective  claims  and 
aO  circumstances  attending  the  locations  can  be  taken  into  consid- 
eration by  you,  in  passing  upon  this  question.  If  you  should 
bdieve  that  the  Overman  claim  was  located  for  the  ledge  in  con- 
troversy, as  also  that  of  the  North  American  claim,  and  the  loca- 
&ns  conflict  upon  the  ground,  the  superior  and  paramount  location 
ttid  possessory  right  will  prevail,  to  the  extent  of  the  prior  right 
m  the  party,  as  it  existed  at  the  time  of  the  commencement  of  this 
*M^"  Afterward,  in  the  charge,  occurs  the  portion  "  E  "  above 
>et  forth. 

^e  plaintiff  and  the  defendant  claim  respectively  portions  of 
™c  Comstock  lode.     The  northern  boundary  of  the  defendant's 
"*iin  is  the  southern  boundary  of  the  plaintiff's  claim.     The  (Us- 
I^te  is  as  to  the  locality  of  the  dividing  line.     The  plaintiff  intro- 
duced evidence  tending  to  prove  that,  prior  to  the  location  of  the 
^fendant's  claim,  the  predecessors  of  the  plaintiff  located  the 
yvorman ;  that  they  planted  a  southern  stake  far  enough  south  to 
^•ude  the  ground  in  controversy,  and  recorded  a  notice  the  de- 
*ription  in  which  also  included  the  disputed  ground.     The  defend- 
^^  introduced  testimony  tending  to  show  that  said  south  stake  of 
"®  Overman  was  not  originally  planted  far  enough  south  to  em- 
"'^e  the  disputed  ground  ;  and  other  testimony  tending  to  show 
\^^  which  a  jury,  thus  instructed,  may  have  believed  themselves 
^^Uled  to  consider  as  evidence)  that,  even  if  it  were  originally  so 
P'^nted,  what  the  defendant  claims  as  the  southern  boundary  of 
*^^  Overman  had  becti  subsequently  and  prior  to  the  commenco- 
^^ot  of  this  action,  fixed  and  recognized  as  the  true  boundary 
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This  testimony  consisted,  in  part,  of  declarations  made^bjsai 
cessive  superintendents  and  officers  of  the  pliuntiff.     Fot  exampl 
McCuUoagh  testified  that  in  1869,  just  before  he  ceased  to  be 
perintendent,  he  supposed  the  south  line  had  been  fixed  at  a  per 
excluding  the  disputed  ground.     The  witness  Hunt  was  asked 
the  defendant  this  question :   '^  Did  Mr.  Arrington,  the  presid 
of  the  Overman,  at  any  time  while  such  president,  point  out  to 
where  the  south  stake  of  the  Overman  had  been."     The  plaiatiff 
objected  to  the  question,  on  the  ground  that  Arrington  as  president 
could  not  fix  a  boundary  binding  upon  or  affecting  the  OvennaD 
Company ;  that  his  declarations  as  to  boundaries  were  unauthorized 
and  incompetent  to  establish  the  boundaries  or  afiect  the  title  of 
the  corporation.     The  objection  was  overruled,  and  the  witnees 
answered  that  Arrington  pointed  out  the  place   as  being  at  the 
locality  for  which  the  defendant  contended.     Similar  objectiooB 
were  overruled  to  questions  which  elicited  testimony  shoinDg  that, 
long  after  the  original  location  of  the  Overman,  superintendente  of 
the  plaintiff  pointed  out  the  south  boundary  of  its  claim  as  beings 
at  the  times  of  the  pointing  out,  where  the  defendant  would  have  it- 
If  the  portion  of  the  charge  marked  "  E  "  applies  to,  or  was  q?* 
to  be  understood  by  the  jury  to  refer  to  any  fixing  or  recognition* 
of  boundaries,  occurring  after  the  consummation  of  the  origiitf** 
location  and  appropriation  of  the  Overman,  it  was  clearly  so  erro- 
neous as  to  justify  a  reversal.     No  one  would  contend  that,  after  • 
vested  right  to  a  mining  claim  has  been  acquired  by  a  compluuiO^ 
with  the  laws,  it  is  held  by  so  precarious  a  tenure  as  that  indicate^.* 
or  that  a  corporation  succeeding  to  such  a  right  of  property  hol<i^ 
it  as  tenant  at  the  will  of  its  own  superintendent  and  officers.  Bi»*» 
in  the  light  of  the  foregoing  extracts  from  the  record,  the  respod^" 
ent  contends  that  "  the  jury  must  have  understood  the  court  9B 
referring  to  the  original  locators  and  their  acts  of  defining  bouad" 
aries,  and  consequently  were  not  misled  by  this  portion  of  tbo 
charge."     In  other  words,  the  contention  is,  that  this  was  merely  • 
repetition  of  former  portions  of  the  charge.    We  think  the  inference 
is  the  other  way.     The  plaintiff  contended  that  it  was  entitled  w> 
all  the  ground  called  for  by  the  recorded  notice,  irrespective  of  the 
position  of  the  original  stakes,  and  without  regard  to  the  questioo 
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whether  any  stakes  were  ever  planted,  defining  the  boundaries  on 
tbe  surface.     The  first  portion  of  the  charge  explicitly  denied  this 
proposition,  and  informed  the  jury  that  the  plaintiff  was  entitled  to 
no  more  ground  than  was  originally  located  and  segregated  by  the 
coQcorrent  acts  of  planting  stakes  and  recording  a  notice.     If  the 
instruction  had  stopped  here,  the  jury  would  have  been  at  liberty 
to  give  to  the  plaintiff  all  the  ground  which,  "  by  considering  the 
Mts,  declarations  and  works  of  the  locators  of  the  respective  claims, 
uk[  aU  the  circumstances  attending  the  locations,''^  they  should  as- 
certain to  have  been  embraced  within  the  original  location.     But 
the  court  goes  further,  and  next  tells  them,  in  effect,  that  the  right 
<>f  the  plamtiff  is  also  limited  by  its  extent,  as  it  existed  at  the  time 
ef  suit  brought.     That  is,  that  the  right  is  not  to  be  in  accordance 
with  the  original  location,  but  in  accordance  with  the  original  loca- 
wn  as  modified  by  subsequent  fixing  and  recognition  of  boundaries. 
'Or  it  D^as  not  pretended,  nor  was  evidence  introduced  to  show, 
that  in  any  other  way  the  extent  of  the  claim  hajj  been  reduced 
heW  its  original  dimensions.     And  they  are  finally  told,  in  un- 
^ualified  language,  that  the  extent  of  the  claim  must  bo  confined 
^thin  the  boundaries  as  established  and  recognized  no  matter  when, 
Wf  how  long,  or  by  whom  ;  and  this,  after  testimony  almost  if  not 
9^|te  as  vague  and  indefinite  as  the  terms  of  the  instruction,  and 
Woich  might  be  construed  as  tending  to  show  such  a  fixing  and  rec- 
^ition  of  boundaries  long  subsequent  to  the  original  location  had 
®^  admitted;   and  against  a  specific  objection,  then  and  there 
.    ^^,  that  the  instruction  was  liable  to  be  misunderstood  by  the 
^^y>  as  disregarding  the  size  of  the  claim  as  located  and  recorded, 
^^  Us  giving  effect  to  a  temporary  and  casual  recognition  of  such 
^Udaries  by  unauthorized  persons.     We  cannot  say,  on  this  rec- 
/^>  that  the  jury  may  not  have  understood  this  instruction  to  mean 
^^  although,  by  the  original  location,  the  plaintiff's  predecessors 
^^^ired  a   right  to  the  disputed  ground,  yet  that  if  different 
^^ndaries  (whenever  or  by  whomsoever  fixed  or  established)  in- 
'  ^^ing  less  ground  had  been  long  recognized  by  successive  officers 
the  plaintiff*,  such  recognized  boundaries  must  control ;  and,  for 
'^Sht  we  know,  they  may  have  decided  the  case  on  this  theory — 
"^^  ^ving  effect  to  the  whole  charge,  as  imposing  two  distinct 
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limitatioDS,  neither  of  which  could  be  disregarded  in  determininj 
the  extent  of  the  claim ;  while,  according  to  the  respondent's  con^ 
struction  of  the  charge,  no  effect  whatever  is  given  to  the  elemenocrr^ 
of  long  recognition  introduced  by  the  portion  under  consideratioc::^^ 
The  question  of  the  admissibility  of  the  declarations  of  Arringtcrmj 
and  others  is  of  great  practical  importance,  and  has  not  been  fal 
argued.     The  authorities  seem  to  be  agiunst  the  admissibility 
those  of  Arrington.     Vide  13  Conn.  173 ;   48  Penn.  177 ; 
Gray,  504 ;  9  Rich.  (Law)  473.     But  we  do  not  decide  the  poi' 
For  the  error  in  overruling  the  objections  made  to  instruction  *' 
the  order  appealed  from  is  reversed,  and  the  cause  remanded  fo^  a 
new  trial. 

By  Whitman,  J.,  dissenting : 

I  think  the  objection  to  the  statement  is  good,  and  should     be 
sustained.     For  some  reason,  the  legislature  has  provided  not  oualj 
that  the  judge  shall  certify  that  he  has  allowed  a  statement  settled 
by  him,  but  that  he  shall  also  state  that  it  is  correct.    "  When 
settled  by  the  judge  or  referee,  it  shall  be  accompanied  with  his  cer- 
tificate that  the  same  has  been  allowed  by  him,  and  is  correct*' 
Stats.  1869,  227.     An  exact  compliance  with  the  statute  is  easy* 
and  certainly  best;  for  although  a  substantial  compliance  would 
undoubtedly  be  sufficient,  the  difficulty  occurs  then  that  the  peculi- 
arities of  judicial  ratiocination  decide  what  the  statute,  if  exactly 
followed,  definitely  determines.     As  in  the  present  case,  the  major- 
ity of  the  court  deem  the  certificate  attached  to  the  statement    » 
substantial  compliance  with  the  statute ;  while  to  me  it  bears   **^ 
element  of,  or  semblance  to,  such  compliance.     It  does  not  state  l>y 
whom  it  was  settled,  nor  that  it  was  ever  allowed  by  the  jadg®» 
nor  that,  as  settled,  it  is  correct,  unless  all  and  each  of  the  elements 
constituting  a  statutory  certificate  are  to  be  presumed.    Everything 
which  can  be  presumed  in  presence  of  this  certificate  can  i^i^ 
equal  propriety  be  inferred  in  the  absence  of  any.     It  might  p^'^ 
sibly  be  a  good  rule  to  hold,  that  when  any  paper  or  collection  of 
papers  appear  in  a  transcript,  it  shall  be  presumed  that  it  or  the/ 
were  used  on  the  hearing  below,  until  the  contrary  appears  affirD*^' 
tively,  by  the  affidavit  of  the  objecting  party;  but  such  course 
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lid  certainly  be  to  make  law  rather  than  to.  follow  it,  and  would 

toast  probably  result  in  harm  rather  than  good. 

It  must  be  held,  it  seems  to  me,  that  the  statute,  in  its  minute- 
ness, was  intended  to  do  away  with  presumptions  in  favor  of  the 
district  court,  which  might  otherwise  have  been  properly  indulged ; 
uid  especially  with  that  which  would  probably  legally  arise,  that  a 
statement  b  necessarily  settled  correctly  when  allowed  by  a  judge ; 
because  it  directs  not  only  a  certificate  of  allowance,  but  also  of 
correctness.     The  Supreme  Court  of  California  held,  under  a  like 
statute,  that  a  certificate  by  a  district  judge  that  a  statement  was 
correct  according  to  his  recollection,  was  no  substantial  compliance 
^&   the  statute.     Van  Pelt  v.  Littler,  14  Cal.  194.     See  also 
(^s^rove  V.  Johnsony  30  Cal.  509.     This  is  a  much  stronger  cer- 
■ficate  than  the  one  at  bar.     It  might  with  some  force  be  said, 
^t   the  words  "according  to  his  recollection"  should   be   held 
•|>perfluous,  as  a  judge  must  always  act  according  to  his  recoUec- 
"On  in  gQch  matter,  unless  opposed  by  the  record ;  but  the  decision 
^  evidently  based  upon  the  idea  that  the  words  used  weaken  the 
**^>^tion  of  correctness,  and  that  the  statute  is  to  bo  strictly  pur^ 
^^«     Such  (as  I  read)  is  the  spirit  of  all  the  decisions  in  Cali- 

«>Miia  and  in  this  state ;  and  though  hardship  may  thereby  occur 
specific  cases,  yet  exactitude  of  practice  is  the  only  sure  road  to 

^"®tantial  justice.     To  consider  ^he  certificate  here  sufficient,  is,  I 

*^**^k,  first  to  infer  the  fact  of  a  settlement  of  the  statement  by  the 

.^rtct  judge;  then  upon  the  fact  so  inferred  to  raise  the  second 
torence,  that  upon  such  settlement  followed  his  allowance ;  whence 
^  final  presumption  of  correctness.     This,  to  my  mmd,  is  to  utter- 

^  ignore  the  statutory  requirements. 

'^f',  then,  there  is  no  authenticated  statement,  there  remains 

^*'Hing  for  the  review  of  this  court  but  the  judgment  roll,  upon 
*^^oli  no  error  is  suggested.      I  therefore  think  the  judgment 

^^Uld  be  affirmed ;  so  thinking,  I  dissent  from  the  judgment  and 

^P^ion  of  the  court. 
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JOHN  JAMES,  Respondent,  v.  ANDREW  GOODENOUGH 

et.  als,j  Appellants. 


Immatkrial  Variance  bktwekn  Proofs  and  Alijeoatioks.      Where  in  in 

tion  for  diverting  the  water  of  a  certain  creek,  plaintiff  alleged  in  his  000^ 
plaint  that  in  June,  1865,  and  before  the  alleged  diversion,  he  and  one  Ep&tfiA 
recorded  a  claim  to  all  the  waters  of  the  creek,  and  within  a  reasonable  tissue 
aAerwards  constructed  a  flume  leading  the  waters  to  his  land,  and  that  be 
acquired  all  the  interest  of  Epstein ;  and  on  the  trial  plaintiff  testified  that 
and  one  Jones  constructed  the  flume  in   1864,  and  in  1865  he  and  Eptt^u^ 
recorded  the  claim ;  and  a  motion  by  defendant  to  strike  out  the  testimoa^y 
on  the  ground  that  it  did  not  conform  to  the  allegations  of  the  complaint  ^ as 
denied :   Held,  that  there  was  no  fatal  variance  and  that  the  ruling  was  x&ot 
error. 

CORIOCSPONPENCE    OF    *' ALLEGATA*'   AJfD    **  PROBATA  "     ONLY     REQUIRED     IK  Es^aB3P- 

TiAL  Particulars.  If  the  proofs  in  a  case  correspond  with  the  all^tio&s  of 
the  pleadings  in  respect  to  those  facts  and  circumstances  which  are,  in  i»oiat 
of  law,  essential  to  the  cause  of  action,  it  is  sufficient. 

Immaterial  Allegations  Need  not  be  Proved  as  Laid.  Immaterial  alleiga- 
tions,  such  as  probative  facts  not  descriptive  of  some  essential  averment,  need 
not  be  proved  as  laid. 

Immaterial  Averments  as  to  Time  of  Acts  Done.  Where,  in  a  complaiiBt 
for  the  diversion  of  the  waters  of  a  creek,  it  was  alleged  that  plaintifffiF«t 
recorded  a  claim  to  the  water  and  afterwards  constructed  a  flume  for  leadiniS 
it  to  his  land  :  Htld,  that,  supposing  the  allegations  to  be  material,  it  w^' 
immaterial  which  was  prior  in  point  of  time,  and  that  therefore  a  variince  »* 
the  proof  from  the  priority  as  allcgt^  was  equally  immaterial. 

No    CoNSinKRATION    OF    INSUFFICIENCY    OF    EVIDENCE    ON    APPEAL    WHERE    KO  IE**' 

TION  FOR  New  Trial.     Where  there  is  no  motion  for  new  trial,  the  Sapre***-* 
Court  will  not  consider  an  objection  that  the  findings  are  not  justified  by  tS^ 
evidence. 

Appeal  from  the  District  Court  of  the  Second  Judicial  District  *^ 
Douglas  County. 


This  was  an  action  against  Andrew  Goodenough,  Samuel 
and  Edward  Cassity,  for  diversion  of  the  waters  of  Hartsho 
Creek,  in  Douglas  County,  asking  damages  in  the  sum  of  five  hur*^ 
red  dollars,  and  for  an  injunction  to  restrain  further  diversion.   T 
court  below  found  that  the  plain tiflf  and  his  grantors  appropriate^ 
the  waters  of  the  creek  in  1853,  for  irrigatmg  purposes;  tihat      ^ 
June,  1865,  he  and  Henry  Epstein  recorded  a  claim  for  aey&c^^ 
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inclies  of  the  waters  of  the  creek,  and  appropriated  such  seventy 

inches  of  water  by  eonstructmg  a  flume  for  conducting  the  same  to 

his  land ;  that  the  plaintiff  was  the  owner  and  entitled  to  such 

"water,  and  that  the  defendants  had  wrongfully  diverted  the  same, 

s^d  threatened  to  continue  such  diversion.     There  was  a  judgment 

in  favor  of  plaintiff  for  one  dollar  damages,  and  for  costs,  and  for  a 

perpetual  injunction  restraining  defendants  from  diverting  or  using 

^ny  of  the  waters  of  the  creek,  except  such  as  might  be  in  excess 

of  the  seventy  inches  belonging  to  plaintiff.    From  this  judgment 

^6  defendants  appealed.    There  was  no  motion  for  a  new  trial. 

T.  W.  W.  DavieSj  for  Appellants. 

!•  The  allegation  of  the  construction  of  the*  flume  subsequent 

^  June,  1865,  and  the  diversion  and  use  of  seventy  inches  of 

^ter  through  the  same,  are  facts  essential  to  the  support  of  the 

^tiou.    It  is  a  rule  that  the  allegations  and  proofs  must  correspond ; 

*^d  the  consequence  of  this  rule  is  another,  that  evidence  of  a  fact 

^^^^Utial  to  the  support  of  an  action  cannot  be  heard  unless  it  be 

*^«rred  in  the  complamt.     Maynard  v.  F.  F.  Insurance  Co.y  34 

^^-  60 ;  Green  v.  Palmer j  15  Cal.  415 ;  Graydon  v.  GaddiSy  20 
^d.  618. 

H-  The  objection  to  the  variance  between  the  complaint  and  the 
P'X>of5  ^as  made  in  a  stage  of  the  trial  when  the  court  could  have 
7*^Wed  an  amendment ;  and  therefore  no  objection  can  be  urged 
^^t  it  was  not  in  time.  See  Ward  v.  Forrest^  20  How.  Pr.  465 ; 
^*«««  V.  StiUman,  26  N.  Y.  452. 


J.  Injury  is  presumed  from  evidence  erroneously  admitted,  and 
.  ^  ^tdverse  party  must  show  clearly  that  no  injury  accrued,  or  the 
^   ^^ment  cannot  stand.    It  is  submitted  that  the  court  erred  in 


.  attiDg  the  testimony  objected  to,  and  that  injury  is  presumed  to 

^^^  resulted  to  defendants  thereby.  Soule  v.  Datves^  6  Cal.  473 ; 
^^  Clloud  V.  O'Nealj  16  Cal.  32  ;  1  Cal.  462  ;  25  Cal.  471 ;  27 
^^-  568 ;  26  Cal.  130  ;  30  Cal.  394 ;  14  Cal.  18 ;  28  Cal.  539. 

lY.  In  the  cases  holdmg  that  findings  will  not  be  reviewed  on 

PPeal,  unless  there  is  a  motion  for  new  trial,  we  have  looked  in 

i  for  any  sufficient  reason  to  support  the  rule ;  and  we  speak  of 
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it  as  a  rule,  because,  in  our  opinion,  there  is  not  only  no  law  jasti 
ing  the  position,  but  its  assumption  is  in  derogation  of  the  rights 
appellant,  as  provided  in  Section  382  of  the  Practice  Act. 
remedy  by  motion  for  new  trial  is  in  no  ease  exclusive  ;  and  to  ho 
that  a  new  trial  must  be  asked  for,  when  the  error  assigned  is  tl^^  ^ 
the  court  has  made  its  findings  and  entered  judgment  unsupporL  ^ 
by  the  evidence,  is  saying,  as  clearly  as  can  be  said  in  any  oi 
case,  that  the  trial  court  must  have  an  opportunity  of  committs. 
the  same  error  twice  before  an  appeal  will  lie.     See  Rice  v.  Ck^cj 
ningham,  29  Cal.  495 ;  Crook  v.  Forsyth,  30  Cal.  662;  32  C?a 
102 ;  33  Cal.  202,  356,  522,  650. 

D.  TF.  Virgin^  for  Respondent. 

I.  The  variance,  if  any,  was  immaterial,  and  there  is  nothing  to 
warrant  the  assumption  that  the  testimony  admitted  was  ever  ccmh 
sidered  by  the  court  in  making  its  findings.     Pluntiff  might  havv 
built  his  flume  in  1863,  but  testimony  to  that  end  could  avail  bim 
nothing,  neither  could  it  prejudice  the  defendants,  as  the  plaintiff 
did  not  claim  any  right,  privilege,  or  benefit  by  reason  of  any  flame 
constructed  prior  to  1865. 

n.  The  assignment  of  error,  that  the  findings  are  not  justified  by 
the  evidence,  will  not  be  considered  by  this  court  on  appeal,  as  tho 
statement  does  not  purport  to  contain  all  the  evidence,  and  because 
defendants  made  no  motion  for  new  trial  in  the  court  below.  S^^ 
Harper  v.  Minor,  27  Cal.  107 ;  Moore  v.  Tice,  22  Cal.  613. 

Robert  M.  Clarke,  also  for  Respondent. 

By  the  Court,  Garber,  J. : 

The  plaintiS"  obtained  a  decree  enjoining  the  defendants  from  <** 
verting  the  water  of  a  certain  creek.     The  complaint  alleges,  amoP? 
other  things,  that,  in  June,  1865,  the  plaintiff"  and  one  Epstrin  re- 
corded a  claim  to  all  the  water  of  said  stream,  and,  within  a  reason- 
able  time  thereafter,  constructed  a  flume  leading  from  the  cban^^ 
of  the  creek  to  the  land  of  the  plaintiff'  before  described,  into  whi^ 
they  turned  and  through  which  they  conducted  said  water  over  9Pa 
upon  said  land,  for  the  purpose  of  irrigatmg  the  same ;  and  that  ^^ 
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antiflf  had  acquired  all  the  interest  of  Epstein.  On  the  trial  the 
lintiff  testified  that  he  and  one  Jones  constructed  the  said  flume 
1864,  and  that,  in  18G5,  Epstein  and  the  plaintiff  recorded  the 
id  claim.  The  defendants  moved  to  strike  out  the  testimony  as 
the  construction  of  a  flume  in  1864>  by  the  plaintiff  and  Jones, 

I  the  ground  that  it  did  not  conform  to  the  allegations  in  the  com- 
laiot.  The  motion  was  overruled,  and  the  ruling  excepted  to. 
he  appellants  contend  that  this  was  a  fatal  variance ;  but  we  are 
Icarly  of  opinion  that  it  was  not. 

It  is  sufficient  if  the  proofs  correspond  with  the  allegations  in 
ispect  of  those  facts  and  circumstances  which  are,  in  point  of  law, 
»ential  to  the  cause  of  action.  The  allegata  and  probata  need 
ave  only  a  legal  identity,  and  this  consists  in  their  agreement  in 

II  the  particulars  legally  essential  to  support  the  claim  preferred. 

^material  allegations,  such  as  probative  facts  not  descriptive  of 

>n»e  essential  averment,  need  not  be  proved  as  laid.     3  Starkie 

»v.  1625  et  seq. ;  Patterson  v.  Keystone  Mining  Co.,  30  Cal.  364. 

fere  the  essential  facts — those  constituting  the  cause  of  action — 
•e; 

^'  That  before  and  at  the  time  of  the  diversion  mentioned  the 
^intiff  was  seized  in  fee  and  possessed  of  the  land  described,  situ- 
^  ^pon  the  creek  mentioned. 

^*  That  during  all  that  time  the  plaintiff  had  the  right  to  use  and 
P'^y,  and  ought  to  have  had  and  enjoyed,  and  still,  of  right, 
>"t  to  have  and  enjoy  the  benefit  and  advantage  of  the  water  of 
*  ^ater-course,  which  during  that  time  ought  to  have  run  and 
^^^y  and  until  the  diversion,  etc.,  of  right  had  run  and  flowed, 
^till  of  right  ought  to  run  and  flow  therefrom  through  a  cer- 
^  flume  leading  from  the  channel  of  said  creek  to  said  land  and 
^^ts  thereof  beyond  and  remote  from  said  creek,  and  from  thence 
^y  into  and  over  said  land  for  the  irrigating  and  watering  the 
^^»  and  the  benefit  and  improvement  of  the  soil  thereof. 
^»  The  continuing  diversion  by  the  defendants,  the  damage,  etc. 
*e  2  Chitty  PI.  786-794  (a)  ;  lb.  799,  800,  note  (y)  ;  Tunss 
-Baldwin,  9  Conn.  191 ;  13  Cal.  221 ;  1  McCarter,  (N.  J.) 
'^  ;  85  Penn.  88.  At  least,  none  of  the  other  allegations  of  the 
^plaint  can  be  clsumed  to  be  essential  or  constitutive. 
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'  The  case  thus  made  is  equally  supported,  whether  the  evide 
be  that  the  flume  was  constructed  in  the  year  1864  by  Jones 
the  plaintiff,  or  in  the  year  1865  by  Epstein  and  the  plaiD%;,^ 
Proof  that  the  water  was  turned  into  the  flume  in  1864  certainly- 
not  so  inconsistent  with  the,  allegation  that  the  water  did  flow  xi^ 
ought  to  have  flowed  through  it  in  1865,  as  to  disprove  it  altogetl^^ 
Such  a  redundancy  of  proof  is  wholly  unimportant.  3  Staii^i 
1558. 

The  variance  from  the  formal  allegation  as  to  the  time  when  aoj 
the  person  by  whom  the  flume  was  constructed  would  not  be  fata/, 
even  on  the  supposition  that  the  recording  of  the  clsdm  to  the  water 
and  the  construction  of  the  flume  were  each  of  them  material  facts. 
Their  priority  in  point  of  time  being  absolutely  immaterial,  a  variaoee 
from  the  priority  as  alleged  is  equally  so.     The  agency  by  which 
the  act  was  performed  is  a  circumstance  as  unimportant  as  its  date, 
and  as  little  descriptive  of  the  material  fact.     Ibid,  1553-1569. 

It  is  urged  that  the  evidence  is  insufficient  to  justify  the  findings. 
But  no  motion  for  a  new  trial  was  made,  and  in  no  other  manner 
can  the  question  be  raised.     The  judgment  is  affirmed. 


THE  STATE  OF  NEVADA,  Respondent,  v.  EDWARD  ROD- 
ERIGAS, Appellant. 

Criminal  Law  —  Objection  that  Indicttment  was  not  found  by  Propkr  O**" 
Jury.  An  objection  to  an  indictment  that  it  does  not  show  that  it  wis  fwiw 
by  a  grand  jury  having  the  proper  authority,  must  be  raised  on  motion  to  » 
it  aside  under  Section  276  of  the  criminal  practice  act,  or  taken  by  sp^ 
demurrer  under  Sections  286  and  287  ;  and  if  not  so  raised  or  taken,  it  ^ 

waived  by  operation  of  Sections  277  and  294. 

The 
Special  Point  not  to  be  raised  under  General  Demurrer  to  IndictmksT'   * 

point  that  an  indictment  fails  to  show  that  it  was  found  by  a  proper  ff^ 

jury,  cannot  be  raised  under  a  general  demurrer  that  the  facta  charged  <^*^  "^'^ 

constitute  a  public  offense. 

Indictment   for  Assault   with   intent   to   Murder  —  Charging  thk  W^- 
Where  an  indictment  for  an  assault  with  intent  to  commit  murder,  «***' 
Section  47  of  the  criminal  code,  charged  that  defendant  made  an  •*»'" 
upon  and  shot  Benjamin  Elsworth  with  a  gun  '*  with  intent  him,  the  8tid  d^ 
jamin  Elsworth,  then  and  there  feloniously,  willfully  and  with  malice  voce* 


J         SUPREME    COURT  OF  NEVADA.  829 


State  T.  Roderigas. 


oaght  to  murder*';  and  it  was  objected  that  the  facts  were  not  set  out 
owing  an  intent  to  murder :  Held,  that  though  **  murder  '*  might  be  a  con- 
idion  of  law,  the  charging  the  intent  to  commit  murder  in  the  language  of 
e  statute  was  sufficient  and  proper. 

;T  OR  Injdrt  not  necessart  to  constitdtk  "Assault  with  Intent  to 
UMIT  Murder.''  In  an  indictment  for  "  an  assault  with  intent  to  commit 
irder "  under  section  47  of  the  criminal  code,  it  is  not  necessary  to  allege 
tuitterj  or  injury  of  any  kind. 

ICIEST     SHOWING     IN    BiLL   OF  EXCEPTIONS  —  IRREGULAR     IlTPANNSLlfENT    OF 

RT.  Where  an  objection  was  made  in  a  criminal  case  to  the  panel  of  trial 
rors,  but  the  bill  of  exceptions,  which  was  supposed  to  raise  the  point, 
Jed  to  show  the  facts,  and  the  judge  below  in  certifying  it  expressly  stated 
at  the  facts  upon  which  the  point  was  based  were  not  as  assumed  by  counsel : 
cH  that  there  was  no  showing  of  irregularity,  and  that  the  point  raised 
aid  not  be  considered. 

IONS     FOR     IbREGULARITT     IN     DRAWING    TrIAL     JuRT     MUST     BE     DISTINCTLY 

OWN.  If  it  be  desired  in  a  criminal  case  to  take  advantage  on  appeal  of 
i  objection  that  the  trial  jury  was  irregularly  drawn  and  impanneled,  the 
cts  showing  the  irregularity  should  be  distinctly  stated  in  the  record ;  and  in 
e  first  place  it  should  be  shown  how  the  jury  was  in  fact  selected. 

rroRT  Challenge  may  be  Required  Immediately  after  Challenge  for 
irsE.  Where  a  defendant  in  a  criminal  cause  was  required  to  accept  or 
tremptorily  challenge  each  juror  immediately  after  it  was  found  that  there 
IS  no  ground  of  challenge  for  cause :    Held,  no  error. 

K  OF  Judge  to  Jury  in  Criminal  Case  to  "Agree  Quickly."  Where 
e  judge  in  a  criminal  case  made  a  remark  to  the  jury  that  it  was  his  earnest 
sire  that  they  should  agree  quickly :  Held,  that  though  such  remarks  had 
iter  always  be  omitted,  there  was  no  Intimation  that  the  jury  need  not  give 
e  case  the  most  deliberate  and  careful  consideration,  and  that,  as  it  could 
it  be  seen  that  the  remark  could  result  prejudicially  to  defendant,  there  was 
►  error. 

SUFFICIENT  to    CONSTITUTE    "  AsSAULT  WITH     InTENT     TO     COMMIT     MURDER." 

liere  on  a  trial  of  Kodcrigas  for  assault  with  intent  to  murder  Elsworth,  it 
•peared  that  Elsworth  and  one  Matias  had  gone  to  the  house  of  Roderigas 
r  the  purpose  of  getting  certain  boards  fastened  to  such  house ;  that  Roderi- 
B  had  previously  given  them  permission  to  come  and  take  the  boards ;  that 
lile  Matias  was  engaged  in  taking  the  boards  from  the  house,  Roderigas, 
th  intent  to  shoot  one  or  the  other,  shot  Elsworth,  who  stood  some  distance 
f;  and  it  did  not  appear  that  the  permission  to  take  the  boards  had  been 
tracted :  Held,  that  the  facts  were  clearly  sufficient  to  justify  a  conviction 
the  crime  charged. 

PEAL  from  the  District  Court  of  the  Second  Judicial  District, 
las  County. 
22 


ojtkt  of  seyada. 


to  &e  mfietmra 
it  in  fblL    It  w: 


IkmfflaM 
Stttg  ^  JfwJf.  Ikamitr  Kna^  A.  B.  1871. 


MumJ  BixJengBy  above  mmed,  is  accusei 
rr  <£  Ykm^sm  of  die  crime  of  ai 
r,  a  feknT,  commitied  afi 
Eiirad  Rodoigas,  of  tbe  conntj  of  \ 
«f  Xe««ia«  OR  ik  tv«Btr-iilli  day  of  July,  a.  d. 
ai  Ymt  Xvt,  in  die  comty  of  Doa^as,  Stat 
aatkutiij  of  lav«  fiekoiOQal j,  willfaU j  and  wit 
afweikim^kl,  wilk  a  gvn  in  &e  bands  of  him,  the  said 
Rodengaa,  then  and  diere  bad  and  held,  did  assault  ai 
Benjanin  Sbvortt,  vidi  tbe  intent  him,  the  said  Benjai 
vordi,  dien  and  tbeie  fdooiooslT,  wiOfblly  and  with  mali 
thought,  to  mnrder.  All  of  which  is  contrary  to  the  sU 
aoeb  cases  made  and  proTided,  and  agunst  the  peace  an( 
of  die  State  of  NcTada.  Moses  Tbbbs, 

District  Attorney,  Doo^as  Coonty,  State  of  N< 

Names  of  witnesses  examined  and  sworn  before  the  grai 
J.  A.  Snudi,  F.  McElTame,  Martiso  ArbaUo." 

Endorsed  as  fidlows : 

**  In  District  Court,  Second  Judicial  District,  Douglas 
Neyada. 

*^  The  State  of  Nevada  against  Edward  Roderigas — ^In< 
for  an  assault  with  an  intent  to  commit  murder. 

**  A  True  Bill :  A.  B.  Boles,  foreman  of  the  grand  jur 
fendant  admitted  to  bail  in  the  sum  of  $5,000,  gold  coin. 
Harris,  Judge. 

^^  Presented  in  open  court  by  the  foreman  of  the  grand 
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presence  thereof,  and  filed  this  fourth  December,  a.  d.  1871. 
I.  Forth,  Clerk." 

be  '^  Bill  of  Exceptions  "  referred  to  in  the  opinion  was,  after 
Dg  the  title  of  court  and  cause,  as  follows :  ^'  Defendant  ob- 
\  to  the  second  panel  of  trial  jurors,  for  that  they  were  not 
v^n,  selected  or  summoned  or  returned  as  required  by  the  stat- 
,  in  that  two  hundred  names  were  not  drawn  or  selected  from 
assessment  roll  of  the  county ;  that  the  names  selected  from 
assessment  roll  were  so  selected  and  drawn,  not  by  the  county 
!88or  and  judge,  but  by  the  county  clerk  and  judge ;  that  the 
»ndant  was  compelled  by  the  court  to  commence  the  selection  of 
07  from  a  venire  issued  December  4th,  1871,  and  returned 
ember  7th,  1871,  when  there  was  another  venire  issued  on  the 
itieih  of  November,  1871,  and  returned  served  December  7thy 
1,  which  had  not  then  been  exhausted  in  whole  or  part,  and 

said  second  venire,  from  which  said  second  panel  had  been 
rn  and  selected,  was  taken  from  the  jury  box  containing  said 
ea  so  drawn  from  the  assessment  roll  as  aforesaid.  The  court 
ruled  the  objection,  and  the  defendant  then  and « there  duly 
pted. 

Xhe  foregoing  is  allowed  in  the  sense  that  the  defendant's 
ael  stated  the  above  as  his  grounds  of  objection  ;  but  the  cor- 
iess  of  the  several  grounds  of  objection  in  point  of  fact  is  not 
eded.  C.  N.  Harris,  District  Judge." 
be  charge  of  the  court  to  the  jury  closed  with  the  following 
Is :     ^^  Your  entire  number  must  agree  upon  your  verdict,  and 

the  earnest  wish  of  the  court  that  you  will  speedily  agree, 
case  is  now  with  you." 


>.  TT.  Virgin^  for  Appellant. 

.  It  does  not  appear  from  the  indictment  that  it  was  found  by  a 
id  jury  having  authority  to  find  it.  It  does  not  state  that  it  was 
id  by  the  grand  jury  of  the  county  wherein  the  offense  is  alleged 
ave  been  committed,  nor  that  the  grand  jury  who  found  the  bill 
3  empowered  to  act  at  that  term  of  court. 

L  The  indictment  does  not  charge  the  crime  of  which  defend- 
was  convicted,  nor  any  oflfense.  known  to  our  laws ;  that  is  to 
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say,  it  does  not  charge  the  facts  necessary  to  constitute  such  crim^i^ 
or  any  other.     Murder  is  a  conclusion  of  law  to  be  drawn  from  ce 
tain  facts  which  constitute  its  essential  ingredients,  and  the  indie 
ment  does  not  state  any  facts  leading  to  such  a  conclusion.    It 
not  stated  that  Benjamin  Elsworth  was  wounded,  bruised,  hurt, 
even  touched  by  the  gun  mentioned,  or  anything  passing  from 
gun,  nor  that  the  gun  was  even  loaded  or  discharged,  nor  is  it 
leged  that  defendant  attempted  to  kill,  or  intended  to  kill  Elswo' 
or  any  other  person.     See  Stats.  1867, 126. 

III.  The  objection  to  the  panel  of  the  trial  jury  was  well  t&k:< 
because,  if  the  officers  can  select  a  less  number  than  two  hundx-ed 
names,  they  may  as  well  select  twenty-four  names  to  put  in  tfae 
venire  in  the  first  instance  from  the  assessment  roll.     The  jury  ^wbs 
drawn  ten  days  before  the  term  of  court  commenced,  by  the  dis- 
trict judge  and  county  clerk.     No  certificate  of  the  drawing  and 
selection  was  made* or  filed,  nor  was  it  shown  in  any  manner  that 
the  assessor  was  absent,  or  that  the  assessment  roll  did  not  contain 
two  hundred  names.     Stats.  1866, 191. 

ly.  Defendant  had  the  right  to  examine  and  pass  for  cause 
twelve  jurors,  (and  also  have  the  state  pass  for  cause  the  same 
twelve  jurors  )  before  being  compelled  to  exercise  his  right  to  per- 
emptory challenge ;  otherwise,  he  might  be  very  seriously  preju 
diced  in  his  right  to  a  fair  and  impartial  trfal  by  a  jury  of  unbiased 
and  impartial  men.     See  People  v.  Jenks,  24  Cal.  11. 

V.  The  judge  had  no  right  to  instruct  the  jury  that  they  rnu^ 
agree  upon  a  verdict ;  for,  without  this  instruction,  the  jury  mig^^* 
have  failed  to  agree  upon  any  verdict.  Under  this  instruction  ^^ 
inexperienced  juror  might  have  thought  it  absolutely  necessaiy  ^^ 
him  to  agree  upon  some  verdict,  even  if  he  did  so  against  his  honest 
convictions  of  right  under  the  testimony.  See  People  v.  Byrn^f 
30  Cal.  206 ;  People  v.  Sanchez,  24  Cal.  17. 

VI.  Upon  the  whole  evidence  the  defendant  should  have  been 
found  not  guilty.  The  law  giving  man  the  right  to  use  all  neces- 
sary force  in  the  defense  of  his  person  and  property,  but  more  €&- 
pecially  his  dwelling-house,  is  too  old  and  well  understood  to  requi'* 
either  citation  or  comment. 


\ 
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i.  A.  BuckneTj  Attorney-General,  for  Respondent. 

IBy  the  Court,  Lewis,  C.  J. : 

^e  defendant  was  indicted  under  Section  47  of  the  criminal 

cocle  for  "  an  assault  with  intent  to  commit  murder,"  convicted  and 

Bentenced  to  the  State  prison  for  the  term  of  peven  years.     Motion 

for  new  trial  was  regularly  made  and  denied,  and  an  appeal  is  now 

taken,  several  assignments  of  error  being  relied  on  for  a  reversal  of 

the  verdict  and  judgment. 

first,  it  is  argued  that  the  indictment  is  defective,  in  that  it  does 
not  show  that  it  was  found  by  a  grand  jury  having  the  proper  au- 
thority.   To  this  point  it  is  sufficient  to  answer  that  it  was  not  taken 
V  demurrer  or  by  motion  at  the  proper  time,  and  therefore  under 
our  statute  cannot  afterwards  be  raised.     Section  275  of  the  crimi- 
^  code  of  procedure,  among  other  things,  declares  that  "  The  in- 
^ctnaent  shall  be  set  aside  by  the  court  in  which  the  defendant  is 
^''^igned  and  upon  his  motion,  in  either  of  the  following  cases: 
^rst,  where  it  is  not  found  indorsed  and  presented  as  prescribed 
"y  this  act"  ;  and  Section  277  provides  that  "  If  the  motion  to  set 
^^de  the  indictment  be  not  made,  the  defendant  shall  be  precluded 
^^^  afterwards  taking  the  objection  mentioned."     No  motion  for 
^^  purpose  was  made  in  this  case.     Again,  Section  286  declares 
that   «The  defendant  may -demur  to  the  indictment  when  it  shall 
appear  upon  the  face  thereof —  first,  that  the  grand  jury  by  which 
J^  ''^aa  found  had  no  legal  authority  to  inquire  into  the  offense  charged , 
y  reason  of  its  not  being  within  the  local  jurisdiction  of  the  court.'' 
^<5tion  287  makes  it  incumbent  on  the  defendant  to  distinctly  state 
^  grounds  of  objection  to  the  indictment,  else  they  shall  be  disre- 
S^*^ed ;  and  Section  294  declares  that  "  Where  the  objections 
^^^itioned  in  Section  286  appear  upon  the  face  of  the  indictment, 
^y  can  only  be  taken  advantage  oiF  by  demurrer,  except  that  the 
yj^ction  to  the  jurisdiction  of  the  court  over  the  subject  of  the  in- 
^^tuaent  or  that  the  facts  stated  do  not  constitute  a  public  offense, 
^y  be  taken  at  the  trial  under  the  plea  of  not  guilty,  and  in  arrest 
*^  jvidgment."     Thus,  it  will  be  observed   the  objection  to  the  in- 
^^tinent  that  it  does  not  show  that  it  was  found  by  a  grand  jury 
^^g  authority  to  find  it,  and  all  objections  of  as  imilar  character. 
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can  only  be  raised  by  motion  or  a  demurrer  specifically  deagnatiDg 
the  objection.     In  this  case  no  such  demurrer  was  interposed.  The 
demurrer  filed  was  general,  making  only  the  point  that  the  &ctB 
charged  did  not  constitute  a  public  ofiense.     So  all  quesdoDS  u  to 
the  failure  of  the  indictment  to  show  the  authority  of  the  gnpA 
jury  were  waived,  and  cannot  now  be  rused. 

Does  the  indictment  charge  facts  sufficient  to  constitute  the  ctiifi^ 
of  which  defendant  was  convicted  ?  Cleariy  so.  The  statute  A^ 
fines  the  offense  as  '^  an  assault  with  intent  to  commit  murder. 
The  very  language  of  the  law  is  employed  in  defimng  the  ciisi^y 
and  the  particular  facts  showing  the  manner  in  which  it  was  odod- 
mitted  are  quite  fully  set  out.  It  is  alleged,  among  other  thm^^f 
that  the  defendant  made  an  assault  upon  and  shot  Benjamm  EHft- 
worth  with  a  gun,  with  the  intent  him,  the  said  Benjamin  El8w<^tli9 
then  and  there  felomously,  willfully  and  with  malice  aforetiKmgliftiy 
to  murder.  That  murder  is  a  conclusion  of  law  can  make  do 
ference  here ;  for  an  assault  with  the  intent  to  comnut  that 
whether  it  be  a  conclusion  of  law  or  not,  is  made  a  crime  by  tk' 
statute,  and  the  allegation  is  therefore  sufficient.  An  tllepA^ 
that  an  assault  was  made  with  intent  to  commit  any  oiher  act 
offense,  would  certainly  not, make  the  indictment  sufficient  imdi 
this  particular  clause  of  the  statute ;  that  is,  it  would  not  be 
assault  with  intent  to  commit  murder,  which  is  the  statutory  ofioM^^ 
Nor  was  it  necessary  to  allege  that  the  person  assaulted  was  in  an^^J 
wise  injured.  An  assault  is  alleged,  and  that  is  sufficient,  wii 
an  allegation  showing  a  battery  or  injury  of  any  kind.  See 
V.  0' Flaherty^  ante^  153. 

The  objection  to  the  panel  of  trial  jurors  is  not  sustained  by  at — -**/ 
facts  in  the  record.     There  is  no  showing  that  the  irregdarity 
plained  of  really  occurred.     The  statement  in  the  bill  of  ezceptioK" 
is  not  a  showing  of  the  facts  upon  which  the  objection  or  ezce 
was  based.     If  it  were  thought  desirable  to  make  the  point  that 
jury  was  irregularly  drawn  and  impanneled,  the  facts  showing 
irregularity  should  be  distinctiy  stated ;  whereas,  the  judge,  in 
ing  the  bill  of  exceptions,  which  is  supposed  to  raise  tlus  point, 
pressly  states  that  the  facts  upon  which  the  legal  points  were 
were  not  correct,  or  rather  were  not  as  assumed  by  counsel. 
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Te  is  no  showing  whatever  in  the  record  that  there  was  any  u> 
polarity  in  the  selection  of  the  jury.  Before  it  can  be  determined 
ether  tiiere  be  any  irregularity  or  not  in  that  respect,  it  is  first 
Jeflsary  to  show  how  the  jury  was  in  fact  selected.  This  not  be- 
;  done  in  this  case,  the  legal  point  discussed  cannot  be  considered. 
rbe  third  assignment  of  error  is  that  the  court  erred  in  corn- 
ling  the  defendant  to  accept  or  challenge  peremptorily  each 
"or,  as  it  was  found  there  was  no  ground  to  challenge  him  for 
186,  defendant  claiming  that  the  law  does  not  require  him  to  ex- 
186  a  peremptory  challenge  until  the  panel  is  full.  This  exact 
Qt  was  decided  against  the  defendant  in  the  case  of  The  State 
Anderson,  4  Nev.  265,  and  we  are  not  now  disposed  to  question 
'  correctness  of  the  views  there  expressed. 
(V'e  see  no  error  in  the  remark  of  the  judge  to  the  jury  that  it 
'  his  earnest  desire  that  they  agree  quickly.     It  is  difficult  to 

how  such  instruction  or  remark  could  possibly  prejudice  the 
^ndant's  case.  Although  such  remarks  had  betteir  always  be 
tted,  there  is  no  intimation  that  they  need  not  give  the  case 

most  deliberate  and  careful  consideration ;  they  might  do  that 
still  agree  upon  a  verdict  quickly.     The  only  conclusion  that 

Jury  could  draw  from  it  was  that  the  judge  desired  them  to 
^te  no  time,  but  to  come  to  a  conclusion  as  speedily  as  a  due 
^  deUberate  consideration  of  the  matter  submitted  to  them  would 
^t  of.  The  case  being  fully  and  fairly  submitted  in  other  re- 
cts,  we  cannot  see  that  such  a  remark  was  error,  or  that  it 
Jd  result  prejudicially  to  the  defendant, 
the  last  ground  taken  for  a  reversal  of  the  judgment  is,  that 
1^  was  no  evidence  whatever  to  warrant  the  verdict.  The  test- 
>Dy  detailed  in  the  record  does  not  justify  this  conclusion  of 
insel.  It  is  shown  that  Elsworth  and  Matias  went  to  the  house 
the  defendant  for  the  purpose  of  getting  some  boards  or  lumber 
ich  Matias  had  left  there,  some  of  which  had  been  nailed  or 
tened  to  the  cabin  of  the  defendant.  The  defendant  had*  pre- 
usly  informed  them  that  they  might  come  there  and  take  all  the 
urds  belonging  to  Matias,  including  those  attached  to  his  cabin. 
itiBSj  it  appears,  was  engaged  in  taking  some  of  his  lumber  ofi 
I  cabin,  when  the  defendant  shot  Elsworth,  who  stood  some  dis- 
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tance  from  the  cabin.  Now,  if  it  be  true  that  the  defendant 
Elsworth  and  Matias  permission  to  come  upon  his  place  and 
the  boards,  which  the  latter  was  engaged  in  taking  from  the 
when  the  shooting  took  place,  and  there  was  no  retraction  of 
permission,  and  he  intended  to  shoot  one  of  them,  surely  the  ^ 
fendant  was  clearly  guilty  of  an  assault  with  intent  to  murd^ 
It  is  proven  that  such  permission  was  given,  it  is  not  shown  Ui^^ 
was  retracted ;  and  the  jury  have  found  that  the  shooting  was  dox 
under  such  circumstances  as  to  warrant  the  conclusion  that  the  de 
fendant  intended  to  shoot  some  one  of  the  party.  Under  suci 
state  of  facts,  we  as  an  appellate  court  cannot  say  that  the  gth 
dence  did  not  establish  the  crime. 
Judgment  affirmed. 


JOHN  CONLEY,  Appellant,    v.    GEORGE  W.  CHEDIC, 

Respondent. 

Weight  of  Evidence  not  open  to  Discussion  wdere  no  Motion   foe  K*^ 
Trial.    The  point  that,  where  there  has  been  no  motion  for  new  trill,  *^ 
Sapreme  Court  will  not  consider  an  objection  that  the  evidence  does  not  ••*• 
tain  the  verdict  and  special  findings,  has  been  so  frequently  decided  that  i^  ^ 
no  longer  open  for  discussion. 

Default  to  be  Available  Mdst  be  Shown  bt  Record — PREsrMPTiON.    Wl»* 
an  objection  was  made  on  appeal  that  the  court  below  erred  in  denying  pla^ 
iff*s  motion  to  enter  defendant's  default  and  for  judgment  thereon;  and  lb» 
was  nothing  in  the  record  to  show  that  a  default  existed  :   Ilcldt  that  &  deliv 
could  not  be  presumed  against  the  action  of  the  court,  and  that  the  waa' 
showing  in  the  record  was  a  sufficient  answer  of  itself  to  the  objection. 

Allowance  op  Answer  after    Time  generally  matter  of  Discr£tio!I. 
allowance  of  the  filing  of  an  answer  after  the  time  prescribed  by  statat< 
matter  very  much  in  the  discretion  of  the  district  court,  and  especia 
where  there  has  been  no  default  entered,  and  there  is  no  showing  that  a 
to  plead  has  occasioned  any  delay  or  injury  to  the  opposite  party. 

General  Interest  op  People  of  County  in  question   involved  no  groc 
Change  of  Venue.     It  is  no  ground  for  a  change  of  venue  that  the  p 
the  county,  in  which  the  action  is  to  be  tried,  are  generally  interested 
question  involved. 

Onlt  Prejudicial  Error  Ground  of  Complaint.     Though  irrelevant 
facts  admitted  by  the  pleadings  are  submitted  to  the  jury,  yet  if  o 
not  prejudiced  thereby,  he  has  no  substantial  ground  of  complaint. 
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»  Transitu  through  a  County  not  properly  in  it  for  taxation 
cs.  Where  wood  cut  in  California  and  belonging  to  a  citizen  of  that 
as  thrown  into  the  Carson  river  and  simply  passed  through  Douglas 
to  find  a  market  in  Ormsbj  County,  for  which  it  was  destined  :  Heldy 
so  passing  through  Douglas  County  it  was  not  properly  in  it  for  the 
iS  of  taxation. 

ONAL  "  Property  in  County  "  is  properly  assessable  therein.  To 
itc  goods  properly  in  a  particular  county,  so  as  to  make  it  legally 
ble  therein  within  the  meaning  of  the  revenue  laws,  it  must  be  in  such 
ion  as  to  make  it  a  part  of  the  wealth  of  that  county ;  it  must  belong 
d  be  incorporated  with  the  other  property  of  the  county. 

[i  from  the  District  Court  of  the  Second  Judicial  District, 
Jounty. 

opcrty  of  the  plaintiff  consisted  of  1,750  cords  of  wood 
30  feet  of  timber,  and  is  the  same  referred  to  in  Conley 
',  6  Nev.  222.  It  was  cut  in  Alpine  County,  California, 
thrown  into  the  Carson  river  and  "driven"  down  through 
County  into  Ormsby  County.  While  passing  through 
I)ounty  it  was  there  assessed  for  the  year  1870,  at  the 
of  $5,900,  and"  the  tax,  1169.63  paid.  After  it  came 
iby  County,  the  defendant,  who  was  the  assessor  of  such 
ssessed  it  for  the  same  year,  1870,  at  a  valuation  of 
and  upon  the  plaintiff's  refusing  to  pay  the  tax  there 
fendant  seized  sLxty-five  cords  and  upwards  of  the  wood 
it  to  satisfy  the  tax  thus  levied  by  him.  The  plaintiff 
amages  in  the  sum  of  $1,000. 

mplaint  was  filed  on  February  24th,  1871 ;  the  answer  on 
h,  1871.  The  transcript  did  not  contain  the  summons  or 
service,  or  any  entry  of  default;  but  it  appeared  from 
id  minutes  included  in  the  statement  on  appeal,  that  on 
,  1871,  plaintiff  moved  the  court  below  to  enter  the  default 
ant ;  and  that  the  court  having,  theretofore,  ordered  all 
gs  stayed  until  the  filing  of  the  remittitur  in  the  former 
:ween  the  same  parties,  (which  order  was  entered  upon 
's  motion  to  dismiss  this  action)  denied  it. 
the  cause  came  on  for  trial,  plaintiff  moved  that  defend- 
ind  for  a  jury  trial  in  Ormsby  County  should  be  denied, 
the  cause,  if  a  jury  trial  were  insisted  on,  should  be  re- 
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moved  to  another  county,  on  the  ground  ttiat  eveiy  taxpayer  and 
juror  in  Ormsby  County  was  pecuniarily  interested  in  the  cause  and 
question  involved.     The  motion  was  denied. 

It  was  argued  and  admitted  in  open  court  that  *^  the  proceedingi 
of  the  county  assessors  of  Ormsby  and  Douglas  counties  as  to  the 
levying  and  collecting  taxes  on  the  wood  and  lumber  mentioned  in 
ttie  complaint  in  their  respective  counties  were  regular,  and  tkafc 
the  issue  to  be  tried  in  this  cause  was  amply  in  which  of  said  ooon- 
ties  was  the  tax  legally  assessed  and  collected  for  the  year  1870.^ 
And  thereupon  plaintiff  moved  for  judgment  on  the  {deacBngS 
which  motion  was  denied.     There  was  a  general  verdict  for  de- 
fendant, and  also  answers  by  the  jury  to  various  special  interroga* 
tions.     There  was  no  motion  for  new  trial. 


T.  W.  W.  Davies  and  2>.  W.  Virgin,  for  Appellant. 

I.  The  denial  of  the  motion  for  default  was  error.  The  actk» 
was  commenced  February  24th,  and  no  answer  or  demurrer 
filed  until  April  22d.  It  is  true  defendant  appealed  generally, 
filed  a  motion  to  dismiss  the  action  on  ttie  ground  of  former  adjod^^ 
cation,  within  ten  days  after  the  commencement  of  ttie  action,  \^ 
such  motion  was  denied  on  the  ground  that  such  practice  was 
warranted,  and  that  the  matter  of  former  adjudication  must 
pleaded  and  proved.  When  that  motion  was  denied,  and  plaintBs- 
moved  for  the  default,  the  time  for  answering  having  long  expired^ 
it  was  error  to  deny  it  and  allow  defendant  time  to  answer.  Stat^* 
1869,  203,  Sec.  38 ;  Peopk  v.  De  la  Ghierra,  24  Cal.  78. 

II.  It  was  error  to  deny  the  motion  for  a  change  of  venae,  ac^ 
force  plaintiff  to  try  his  cause  before  a  jury  of  taxpayers  of  Ormst^ 
County,  who  had  a  direct  pecuniary  interest  in  the  issue.    Hob.  8    - 

in.  After  the  admission  of  counsel  in  open  court  as  to  the  re^ 
ularity  of  the  proceedings  of  the  assessor  of  Douglas  County,  it  w-  ' 
error  to  deny  plaintiff's  motion  for  judgment  on  the  pleadings. 

IV.  The  taxes  were  not  only  first  assessed  in  Douglas  Counts 
but  were  paid  before  the  property  was  suffered  to  be  removed  firC^ 
that  county ;  and  the  previous  payment  of  taxes  on  this  property 
evidenced  by  the  tax  receipt,  ought  to  have  been  a  complete  aasi^ 
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tiie  claims  of  Ormsbj  Gountj.  People  v.  JHoUadatfy  25  Cal. 
6. 

V.  It  was  error  to  submit  to  the  jury  various  questions  which 
re  not  in  issue ;  because  the  admission  of  counsel  that  the  single 
ae  presented  in  the  case  was  in  which  county  was  the  tax  legally 
leasable,  and  that  the  acts  of  the  county  assessor  of  Douglas  County 
ire  regular,  precluded  any  inquiry  on  the  part  of  the  jury  as  to 
y  point  except  as  to  the  value  of  the  wood  sold,  and  other 
mage. 

[Counsel  made  various  points  in  reference  to  ttie  findmgs 

d  weight  of  evidence ;  but  as  the  court  declined  to  consider  them 

account  of  ttie  want  of  a  motion  for  new  trial,  they  are  omitted.] 

Mohert  M.  Clarkey  for  Respondent. 

I*  The  transcript  does  not  show  any  facts  or  grounds  in  support 
the  motion  for  default.    There  is  no  certificate  of  the  clerk  or 
^^  evidence  that  default  existed.     This  court  will,  therefore,  not 
^^b  the  order  denying  the  motion. 

H.  The  denial  of  the  motion  for  judgment  on  the  pleadings  was 
^per,  because  it  appeared  upon  the  complaint  that  the  wood  and 
fcber  assessed  was  in  transition  from  California  to  market  in  Ne- 
^9  at  the  date  of  the  assessment ;  because  the  answer  averred 
Serial  affirmative  matter  and  denied  all  the  material  averments 
Uie  complamt ;  and  because  the  denial  of  damage  alone  tendered 
issue  to  be  tried  by  jury,  and  was  of  itself  sufficient  to  prevent 
lUdgment  on  the  pleadings. 

EQ.  The  motion  for  change  of  venue  was  properly  overruled, 
^xise  Ormsby  County  was  not  a  party  to  the  suit,  and  the  inters 
of  a  juror  as  a  citizen  of  the  county  does  not  disqualify. 

tV.  The  wood  was  not  subject  to  taxation  so  long  as  it  was  in 
'■^tu,  nor  until  it  became  incorporated  with  the  mass  of  property 
the  state.  Brown  v.  Maryland^  12  Wheaton,  442;  Smith's 
*>i-  841 ;  Cooley's  Const.  Lim.  582 ;  Orandall  v.  Nevada^  6 
«^ace,  85 ;  The  Victoria^  6  Wallace,  382.  The  property  had 
't  reached  its  destination.    It  was  yet  in  transition.    To  subject 
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it  to  taxation,  whilst  in  process  of  transportation,  must  inevitablj 
result  in  imposing  restraint  upon  commerce. 

By  the  Court,  Lewis,  C.  J. : 

That  the  evidence  does  not  sustsdn  the  verdict  and  special  find- 
ings of  the  jury  in  this  case  is  a  point  which  cannot  be  considered, 
for  the  reason  that  no  motion  for  new  trial  was  made  in  the  court 
below.    This  has  been  so  frequently  decided  by  this  court  that  it  is 
now  unnecessary  to  discuss  it. 

We  will  notice  the  questions  which  are  properly  nused  upon  the 
record  in  the  order  in  which  they  are  presented  by  counsel:  and 
first,  that  the  court  erred  in  denying  plaintiff's  motion  to  enter  the 
default  of  the  defendant  and  render  judgment  thereon. 

I.  It  is  a  sufficient  answer  to  this  point  that  there  is  no  showing 
in  the  record  that  a  default  existed,  and  it  certainly  cannot  be  pre-  . 
sumed  as  against  the  action  of  the  court  below.  But  independent 
of  this,  if  the  defendant  was  in  default,  it  was  a  matter  much  in 
the  discretion  of  the  judge  below  to  allow  the  filing  of  an  answer 
after  the  time  prescribed  by  statute,  especially  as  no  default  had 
been  entered,  and  there  was  no  showmg  that  the  failure  to  pleai 
had  occasioned  any  delay  or  injury  to  the  opposite  party. 

II.  The  court  did  not  err  in  refusing  a  change  of  venue.  R  ^ 
no  ground  for  such  change  that  the  people  of  the  county  where  ^ 
action  is  to  be  tried  are  generally  interested  in  the  question  involved. 
It  is  quite  manifest  from  subdivision  fifth  of  Section  164  of  th« 
Practice  Act,  that  such  interest  does  not  amount  to  a  disqualific** 
tion.    But,  independent  of  the  statute,  it  is  always  so  held. 

in.  The  motion  for  judgment  on  the  pleadings  was  also  properly 
denied.  All  the  material  facts  of  the  complaint  are  certainly  d^ 
nied  by  the  answer.  The  question  at  issue  between  the  partie* 
was,  whether  the  plaintiff's  property  belonged  in  the  county  ^ 
Douglas,  so  that  it  might  be  taxed  there  at  the  time  the  assess- 
ment was  made  by  the  proper  officer  of  that  county.  The  defend- 
ant claims  that  it  was  not,  but  that  it  was  simply  in  transit  througi^ 
that  county,  and  destined  for  the  county  of  Ormsby,  where  it  ^ 
finally  brought  and  assessed  by  him.     All  the  necessary  facts  sos- 
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ig  this  conclusion  are  alleged  in  the  answer,  and  thus  the 
is  fairly  presented  as  to  whether  the  property  belonged  in 
jlas  County  and  was  legally  assessable  there.  The  admission 
Dunsel  was  simply  that  the  mode  of  assessment  pursued  by  the 
Bor  of  Douglas  was  regular,  not  that  the  property  was  prop- 
assessable  in  that  county.  The  motion  for  judgment  on  the 
ings  was,  therefore,  properly  denied. 

7.  We  do  not  see  that  any  fact  was  submitted  to  the  jury 
ih  was  not  in  some  way  in  issue  between  the  parties.  Indeed, 
he  issues  so  submitted  bear  upon  the  main  question  in  the  case, 
ely:  whether  the  property  in  question  could  properly  have  been 
ssed  in  Douglas  County.  But,  even  admitting  that  irrelevant 
38  or  facts  admitted  by  the  pleadings  were  so  submitted ;  if  the 
itiff  was  not  prejudiced  thereby  he  has  no  substantial  ground 
omplaint.  And  it  is  not  shown  here  in  what  manner  he  is 
udiced  by  the  irregularity  complained  of. 

'.  As  we  cannot  look  into  the  evidence,  the  special  verdict  of 
jury  must  be  accepted  as  fully  supported  by  it ;  and  the  find- 
of  facts  clearly  show  that  the  property  was  not  assessable  in 
county  of  Douglas.  The  statute  requires  or  authorizes  the 
ssment  of  all  property  in  the  county  during  a  certain  time  in 
I  year.  Now,  what  property  is  to  be  understood  as  being  in 
county  ?  Can  it  be  said  that  such  as  is  simply  passing  through 
r  the  purpose  of  finding  a  market  elsewhere,  or  is  destined  for 
8  other  county  in  the  state,  is  property  in  the  county  through 
*h  it  is  passing  for  the  purpose  of  taxation  ?  Certainly  not. 
constitute  it  property  for  that  purpose  in  any  particular  county, 
^ust  be  in  such  situation  as  to  make  it  a  part  of  the  wealth  of 
county ;  it  must  belong  in  it ;  must  be  incorporated  with  the 
r  property  of  the  county.  Here  it  is  found  that  the  plaintiflF 
iiot  a  resident  of  the  state  of  Nevada  even  at  the  time  of  the 
ssment  in  Douglas  County,  and  that  the  property  was  simply  in 
situ  to  the  town  of  Empire,  in  the  county  of  Ormsby.  In  such 
J  it  was  manifestly  not  property  taxable  in  the  former  county, 
a  the  case  of  Hai/s  v.  The  Pacific  Mail  Steamship  Company y 
9ow.  597,  which  was  an  action  growing  out  of  an  assessment 
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and  taxation  of  the  steamers  of  ttie  company  in  California,  the  Tea- 
sels being  owned  and  registered  in  New  York,  but  plying  between 
Panama  and  San  Francisco,  it  was  held  ttiat  ttiey  were  not  subject 
to  taxation  in  California,  npon  ttie  ground  that  it  had  no  jurisdictioo 
over  them  for  the  purpose  of  taxation,  the  court  saying  that  ilboy 
were  satisfied  the  state  of  California  had  no  jurisdictioii  over  Homb^ 
vessels  for  the  purpose  of  taxation ;  that  they  were  not  propeA^ 
abiding  within  its  limits  so  as  to  become  incorporated  with  theothe' 
personal  property  of  the  state,  they  were  then  but  temporaril j  esBr- 
gaged  in  lawful  trade  and  commerce,  with  ttieir  ntut  at  the  hoxm^ 
port  where  the  vessels  belonged,  and  where  the  owners  were  Eabl^ 
to  be  taxed  for  the  capital  invested.     See  also  St.  LouU  v.  Ti 
Ferry  Company^  11  Wallace,  428. 

The  rule  which  would  justify  the  taxation  of  this  properiy 
Douglas  County  under  the  facts  found  by  the  jury,  would  authoriaEO 
the  taxation  of  all  property  temporarily  remaining  in  a  county  wk^lo 
being  transported  through  by  railroad  or  some  other  mode  of 
veyance  to  another  point.  Such  is  not  the  law,  nor  will  the 
warrant  that  construction. 

Judginent  below  afiirmed. 


THE  STATE  OF  NEVADA  ex  rbl.  DAVID  STOUTMEY^B* 

V.  JAMES  DUFFY  bt  als. 

Negroes  in  the  Public  Schools  —  Mandamus.  Where  the  trustees  o^  * 
public  school  refused  to  admit  a  negro,  between  the  ages  of  six  and  dgjiti^^^''^ 
and  a  resident  of  the  district,  as  a  pupil  into  such  school :  Hdd,  that  an.  ^^ 
plication  for  mandamus  to  compel  such  admission  should  be  granted. 

Exclusion  or  Negroes  from  Public  Schools  Unconstitutional.  Sectims.  '^ 
of  the  school  law,  (Stats.  1867,  96)  in  so  far  as  it  excludes  negroes  from  ^''^ 
public  schools,  is  unconstitutional 

Power  or  School  Trustees  to  "CLASsirr"  Pupils.     While  school 
cannot  legally  deny  to  any  (such  as  a  negro)  resident  person  of  propor  i  _ 
equal  participation  in  the  benefits  of  the  common  schools ;  jet  it  is  entire*/ 
within  their  power  to  send  all  blacks  to  one  school  and  all  whites  to  anotb^' 
or,  in  other  words,  to  make  such  classification,  whether  based  on  age,  seK,  f*^ 
or  any  other  existent  condition  as  may  seem  to  them  best 
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lis  was  an  original  application  to  the  Supreme  Court  on  the 
ion  of  David  Stoutmejer,  a  colored  minor  appearing  by  his 
T  and  natural  guardian,  Nelson  Stoutmeyer,  for  a  mandamus 
iring  James  DuflFy,  S.  H.  Wright  and  M.  C.  Gardner,  the 
1  of  trustees  of  the  public  schools  in  school  district  No.  1,  in 
sby  County,  to  admit  him  into  the  public  schools  of  that  dis- 
The  petition  set  forth  that  David  was  seven  years  of  age,  a 
ent  of  the  district,  cleanly  and  neat  in  his  habits,  orderly  in 
eportment,  tractable  in  his  disposition,  and  ready  cheerfully  to 
and  conform  to  all  the  laws,  rules,  usages,  customs  and  dis- 
16  of  the  schools;  that  on  April  10th,  1871,  he,  through  his 
father  and  natural  guardian,  presented  a  written  application  to 
trustees  for  admission  to  such  schools ;  and  that  they  had  failed 
refused  to  admit  him. 

.   W.  W.  DavieSj  for  Relator. 

The  constitutional  and  statutory  provisions  regulating  the  ap- 
onment  and  distribution  of  the  school  moneys  among  the  various 
ties  and  school  districts  of  this  state,  have  invariably  made  the 
>er  of  children,  irrespective  of  race  or  color,  the  basis  of  ap- 
onment.  It  is  clear  that  any  apportionment  on  such  a  basis 
d  be  unequal,  unfair  and  unjust,  unless  all  the  children,  for 
D  money  is  received,  are  allowed  the  benefits  of  instruction  in 
>ublic  schools  supported  and  maintained  by  such  moneys ;  and 
it  would  be  unreasonable  to  allow  money  for  the  education  of 
Ten  in  the  public  schools  who  are  denied  admission  to  the  same, 
of  Nov.,  Art.  XI,  Sec.  3;  Stats.  1861,  274,  Sec.  2;  1862, 
Sec.  4;  1869, 172,  Sec.  32;  1869, 173,  Sec.  38. 

;.  Section  60  of  the  school  law,  (Stats.  1867,  95)  denying 
oes  admission  to  the  public  schools,  is  unconstitutional  and 
.  It  is  in  conflict  with  the  coustitution  and  laws  of  the  United 
es.  U.  S.  Con.  Amendment,  14 ;  5  How.  410 ;  7  Peters,  469 ; 
ow.  607  ;  18  How.  71 ;  18  How.  691 ;  2  How.  84 ;  7  Wall. 
;  Laws  of  the  United  States,  39th  Congress,  1866-6,  27,  Sees, 
id  2 ;  U.  S.  Stats.  1869-70, 144,  Sec.  16 ;  U.  S.  Stats.  41st 
gressy  8d  ses. ;  42d  Congress,  Ist  ses.  No.  17, 295,  Sees.  1 
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and  2.     If  all  citizens  are  entitled  to  the  same  rights,  privile 
and  immunities,  certain  rights  cannot  be  legally  accorded  to  ^^ 
class  or  race  of  citizens,  and  denied  to  another.     The  sectio^^ 
also  in  conflict  with  that  provision  of  the  United  States  and  sta.f 
constitutions  which  declares  that  no  person  shall  be  deprived  of  prop. 
erty  without  due  process  of  law,  for  the  reason  that  the  right  to 
attend  the   public  schools   and  receive  instruction    is  a  property 
right,  capable  of  being  estimated  in  money.     JEx  parte  Garland, 
4  Wall.  344. 

III.  Section  50  of  the  school  law  is  also  in  conflict  with  Art. 
XI,  Sec.  2  of  the  state  constitution,  which  requires  the  provisicm 
by  the  legislature  of  a  uniform  system  of  common  schools,  by  which 
a  school  shall  be  established  and  maintained  in  each  school  district, 
and  such  laws  as  will  secure  a  general  attendance  of  the  children 
in  each  district  upon  said  public  schools. 

IV.  The  school  \aw  in  as  far  as  it  legislates  against  a  race  or 
class  of  citizens  on  account  of  their  color,  is  in  the  highest  de- 
gree unjust  and  should  be  declared  invalid  and  void.  If  the  legis- 
lature may  exclude  colored  citizens  from  the  public  schools,  there 
is  no  limitation  to  their  power.  The  question  is  one  of  power,  and 
if  we  admit  the  power  to  exclude  from  the  public  schools,  we  must 
admit  the  power  in  its  whole  extent,  as  a  power  complete  in  itseH 
to  be  exercised  at  the  discretion  of  the  legislature  and  subject  to 
no  limitation  or  restraint,  and  colored  citizens  may  be  excluded 
from  holding  office,  sitting  on  juries,  visiting  places  of  public  ente^ 
tainment,  and  the  like. 

V.  The  separation  of  the  children  in  the  public  schools,  on  aO" 
count  of  race  or  color,  is  in  the  nature  of  caste,  and  is  a  violation 
of  equality.  It  is  clear  that  the  trustees  may  classify  scholars  ac- 
cording to  age  and  sex,  for  these  distinctions  are  inoffensive  a^^d 
recognized  as  legal;  or  according  to  their  moral  and  inteUecta» 
qualifications,  because  such  a  power  is  necessary  to  the  government 
of  schools.  But  the  legislature  cannot  assume,  without  iudividni" 
examination,  that  an  entire  race  possess  certain  moral  or  intcUectual 
qualities,  which  renders  it  proper  to  place  them  all  in  a  school  oj 
themselves.    Nor  is  it  any  good  answer  to  say  that  separate  scbooto 
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stablished  for  their  instruction,  because  such  separate 
3  not  the  public  schools  designed  by  the  constitution. 

e  attempt  to  discriminate  against  and  to  abridge  and  im- 
ights  of  colored  citizens,  comes  with  bad  taste  from  the 
fevada.    It  will  be  remembered  that  this  state  was  or- 

the  midst  of  a  great  war,  fought  for  the  enfranchisement 
ves  and  for  the  establishment  of  the  great  doctrine  that 
re  free  and  equal,  and  that,  in  that  contest,  this  state 
ically  supported  that  doctrine.  It  will  be  ftirther  re- 
,  that  this  state,  with  the  utmost  alacrity,  ratified  the 

fourteenth  and  fifteenth  amendments  to  the  United  States 
n,  the  object  and  intent  of  which  were  to  declare  and  fix 
te  equality  of  all  men  before  the  law. 

Ellis  and  B,  M.  Clarke  argued  the  case  orally  on  behalf 
jpondent. 

ITMAN,  J. : 

asks  a  mandamus  compelling  defendants  to  admit  him 
lublic  school  of  which  they  are  trustees.  They  object 
jmedy  sought  should  not  be  granted,  first :  because  they 
the  power  to  admit,  nor  to  deny  admission ;  second :  be- 
applicant  is  a  negro. 

ver  to  admit  to  the  public  schools  is  not  in  words  confer- 
trustees  in  this  state,  but  it  is  so  inseparably  connected 

specified  powers,  and  so  inevitably  a  conclusion  there- 
no  argument  is  needed  to  prove  its  necessary  existence. 
t-5, 413 ;  1867 ,  89.  The  trustees  have  general  control  and 
I ;  and  while  they  may  not  see  fit  to  require  any  appli- 
chool  privileges  to  obtain  from  them  an  order  of  admia- 
bave  the  power  to  make  such  a  regulation ;  and  upon  the 
I,  every  person  qualified  under  the  law  to  attend  the  public 
entitled  tg  such  an  order  upon  due  demand, 
istion  then  is,  what  qualifies  a  person  to  receive  such  an 
be  applicant  must  be  over  six  and  under  eighteen  years 
d  ordinarily  a  resident  of  the  district  where  admission  is 
3o  being,  it  is  contended  for  relator  that  admission  fol- 
23 
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^  — __ 

lows  as  of  absolute  right.     While  it  would  probably  be  unsafe 
admit  the  proposition  in  its  stated  breadth ;  as  it  might  be  sufajec 
to  qualification  by  reasonable  rule,  as  to  moral  obliquity  or  menta^ 
incapacity ;  it  may  be  accepted  for  this  case,  wherein  it  is  unnec- 
essary to  look  minutely  into  the  matter,  as  the  only  ground  fyr 
refusal  here  was  the  race  of  the  applicant.     The  trustees  yield 
obedience  to  the  statute,  which  prescribes  that  ^^  Negroes,  Mongot 
ians  and  Indians  shall  not  be  admitted  into  the  public  schools,  bat 
ttie  board  of  trustees  may  establish  a  separate  school  for  their  edu- 
cation, and  use  the  public  school  funds  for  the  support  of  the  same." 
Stats.  1867, 95,  Sec.  50.     To  this  relator  replies,  that  such  statute 
is  opposed  to  the  constitution  and  laws  of  the  United  States;  and 
to  the  constitution  of  the  state  of  Nevada. 

While  it  may  be,  and  probably  is,  opposed  to  the  spirit  of  the 
former,  still  it  is  not  obnoxious  to  their  letter ;  and  as  no  jadidal 
action  is  more  dangerous  than  that  most  tempting  and  seductiTe 
practice  of  reading  between  the  written  lines,  and  interpolatmg  a 
spirit  and  intent  other  than  that  to  be  reached  by  ordinary  and 
received  rules  of  construction  or  interpretation ;  such  course  will 
be  declined,  and  reference  at  once  had  to  the  constitution  of  ^ 
state.  What  says  that  ?  ^'  The  legislature  shall  provide  for  an 
uniform  system  of  common  schools,  by  which  a  school  shall  be  es- 
tablished and  maintsdned  in  each  school  district  at  least  six  montlis 
in  every  year ;  ♦  ♦  ♦  and  the  legislature  may  p** 
such  laws  as  will  tend  to  secure  a  general  attendance  of  the  chil- 
dren in  each  school  district  upon  said  public  school.''  Const.  Art 
XI,  Sec.  2.  It  is  further  provided  in  that  article,  of  certun 
pledged  revenues,  that  "  the  interest  thereon  shall,  from  time  to 
time,  be  apportioned  among  the  several  counties  in  proportion  to 
the  ascertained  numbers  of  the  persons  between  the  ages  of  six 
and  eighteen  years  in  the  different  counties,  ♦  ♦  ♦ 
Section  3. 

These  are  the  only  references  made  to,  or,  designation  ofi  ^ 
beneficiaries  of  the  school  fund.  Either  something  or  nothing  ^ 
provided  as  to  such.  K  the  constitution  provides  anything  in  the 
language  quoted,  it  provides  for  the  education  of  all  children  w 
the  state,  between  the  ages  of  six  and  eighteen  years ;  by  meaitf 
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*  an  uniform  system  of  common  schools,  open  six  months  at  least 
^ery  year,  and  that  the  legislature  may  legislate  to  secure  a  gen- 
ial attendance  thereon.  Waiving  the  point  that  ^'  may  "  should 
ad  ^^  shall ''  in  the  last  sentence ;  yet  when  the  legislature  has 
ited,  can  it  be  said  to  have  done  so  in  accordance  with  the  const!- 
.tion  when  it  prohibits  the  attendance  of  any  children  within  the 
aied  ages  upon  the  schools  erected  as  common  schools,  and  sup- 
>rted  by  the  funds  pledged  thereto  ?  Can  such  schools  be  schools 
>inmon  to  all  children  of  appropriate  age ;  or  upon  an  uniform  sys- 
im,  when  any  such  children  are  excluded  ?  It  may  be  said  that 
le  constitution  nowhere  in  express  terms  provides  for  the  educa- 
on  of  all  children  within  certain  ages.  If  so,  then  it  nowhere 
rovides  for  the  education  of  any.  If  any  are  provided  for,  then 
II  are.  IS  all  are  not,  then  none  are ;  and  the  legislature  may 
ivert  from  the  education  of  youth  between  the  ages  of  six  and 
ighteen,  and  expend  upon  the  entire  community,  or  upon  any 
ortion  it  may  see  fit,  the  funds  which  it  has  been  universally  sup- 
osed  were  solemnly  and  irrevocably  pledged  to  the  former  purpose. 
>f  course  this  possible  result  does  not  prove  anything  of  itself; 
mi  its  contemplation  may  serve  to  turn  the  otherwise  unwilling 
lund  to  a  natural  construction  of  the  constitutional  language.  If 
he  reading  suggested  be  the  proper  one,  and  I  think  it  is,  then  the 
iction  of  the  legislature  in  passing  Section  50  of  the  school  law 
juoted  was  unconstitutional;  and  the  trustees  erred  when  they 
conceived  themselves  bound  thereby  and  acted  thereunder,  as  the 
same  was  void. 

My  conclusion  is  that  certain  funds  are  pledged  and  certain  taxa- 
tion  allowed  for  the  support  of  common  schools,  which  are  public 
and  open  to  be  enjoyed  by  all  resident  children  between  the  ages 
of  six  and  eighteen  years ;  subject,  perhaps,  to  some  qualificatien 
as  before  suggested.  So  it  has  been  held  in  Massachusetts  under 
a  constitution  no  more  specific  upon  the  subject  than  that  of  this 
state,  and  in  liGchigan  under  a  statute  similar  to  the  one  under 
consideration,  minus  its  fiftieth  section.  RolertB  v.  Boston^  5  Cush. 
198 ;  People  v.  The  Board  of  Education  of  Detroit^  18  Mich. 
400.  TSaia  general  position  is,  however,  to  be  taken  subject  to  ttie 
veij  great  powers  of  the  trustees  to  arrange  and  classify  the  schools 
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as  thev  deem  for  the  best  interest  of  the  scholars.    While  on  tiie      |:^  - 
one  hand  thev  may  not  deny  to  any  readent  person  of  proper  ag^ 
an  equal  particii:>ation  in  the  benefits  of  the  common  schools;  ud 
wlule  in  the  present  case  upon  the  facts  presented,  the  defendants 
should  have  admined  the  relator  into  the  public  school  m  quesdon; 
yet,  on  the  other  hand,  it  is  perfectly  within  their  power  to  send 
all  blacks  to  one  school,  and  aU  whites  to  another ;  or,  without  mot 
tiplying  words,  to  make  such  a  classification,  whether  based  on  ag^i 
sex,  race,  or  any  other  existent  condition,  as  may  seem  to  them 
best.      J  an   Camp  v.  Board  of  Education  of  Logan^  Y.  0.  S. 
406  ;  Roberts  v.  Boston^  5  Cush.  198. 

Whether  it  be  well  or  ill  to  classify  or  divide,  on  either  or  all  ^ 
the  conditions  suggested,  or  upon  any  other,  is  entirely  within  tl3« 
discretion  of  the  trustees,  acting  intelligently  within  their  powe^^ 

I  think  the  mandamxis  should  be  ordered. 

By  Lewis,  C.  J.,  concurring  specially. 

i. 
I  cannot  concur  in  the  view  taken  by  my  brother  Whitman, 

that  section  of  the  constitution  upon  which  his  conclumon  is  founder      ] 

but  it  is  very  clear  to  my  mind  that  the  act  in  question,  so  fiur  as     ^^ 

prohibits  the  admission  of  negroes  to  the  public  schools,  is  m  to^^; 

conflict  with  Section  21  of  the  constitution,  which  declares  that " 


all  cases  enumerated  in  the  preceding  section,  and  in  all  other 
where  a  general  law  can  be  made  applicable,  all  laws  shall  be  ge: 
end  and  of  uniform  operation  throughout  the  state." 

One  of  the  great  fundamental  principles  underiying  our  gOT( 
ment,  as  indeed  it  must  be  an  indispensable  element  of  all  troly 
publican  governments,  is,  that  every  citizen  is  equal  before  the  la^^  -*^*' 
being  entitled  to  all  the  protection  Vhich  it  grants  to  life  and  pro^'^P' 
erty,  and  all  the  immunities  and  advantages  which  it  may  afibrd  ^^^^ 
culture  or  the  amelioration  of  the  conation  of  any  individual         ^ 
class.     This  has  always  been  recognized  as  an  essential  prind^^?^^ 
of  our  form  of  government,  not  only  by  the  theoretical  writers  up^"^ 
the  subject,  and  by  all  the  distinguished  statesmen  of  our  coont^^Tf 
but  is  the  uniform  language  of  the  courts  wherever  the  questions  ^ 
brought  before  them.     Cicero  tells  us  that  the  force  of  law  eovA^ 
in  its  being  made  for  the  whole  conununity .    RousseaUi  that  '^  i-^  ^ 
preoiaelj  because  the  force  of  thingji  tends  always  to  destroy  eq«s^ 
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ity  -tbhi  fhe  force  of  legislation  ought  always  to  tend  to  mamtain  it." 
Locke,  speaking  of  the  law-making  power,  says:  ^^Thej  are  to  gov- 
em  "by  promulgated  established  laws  —  not  to  be  varied  in  particu- 
lar oases,  but  to  have  one  rule  for  rich  and  poor,  for  the  favorite  at 
coux^  and  the  countryman  at  the  plow."  And  this,  says  Gooley, 
"  "^"^y  be  justly  said  to  have  become  a  maxim  in  the  law  by  which 
be  tested  the  authority  and  binding  force  of  legislative  enact- 
."  Constitutional  limitations,  392. 
^A^nd  again  says  this  author :  ''  Equality  of  rights,  privileges  and 
capstcities  unquestionably  should  be  the  aim  of  the  law ;  and  if 
speoial  privileges  are  granted,  or  special  burdens  or  restrictions  im- 
posed in  any  case,  it  must  be  presumed  the  legislature  designed  to 
deps^  as  little  as  possible  from  this  fundamental  maxim  of  govem- 
meTxt.  The  state,  it  is  to  be  presumed,  has  no  favors  to  bestow,  and 
designs  to  inflict  no  arbitrary  deprivation  of  rights.  Special  privi- 
^^S^s  are  obnoxious,  and  discriminations  against  persons  or  classes 
^i^o  still  more  so ;  and,  as  a  rule  of  construction,  are  always  to  be 
^eaxied  against,  as  probably  not  contemplated  or  designed." 

**  The  rights  of  every  individual,"  say  the  court,  in  Walli/^8  JSeird 
^-  Smnedtfj  "  must  stand  or  fall  by  the  same  rule  or  law  that  gov- 
^y^^«  every  other  member  of  the  body  politic  or  land,  under  similar 
^5^>^o instances;  and  every  partial  or  private  law  which  directly  pro- 
poses to  destroy  or  affect  individual  rights,  or  does  the  same  thing 
^y  Wording  remedies  leading  to  similar  consequences,  is  unconsti- 
^'^tii.onal  and  void.  Were  it  otherwise,  odious  individuals  and  corpo- 
*^tiions  would  be  governed  by  one  law,  and  the  mass  of  the  commu- 
^^^^  and  those  who  made  the  law,  by  another ;  whereas,  the  like 
8^^^eral  law,  affecting  the  whole  community  equally,  could  not  have 
^^n  passed."    2  Yerg.  554. 

^gam,  in  the  case  of  Letvis  v.  Webb^  3  Greenleaf,  326,  the  court 

this  language:  '*  On  principle,  it  can  never  be  within  the  bounds 

^  legitimate  legislation  to  enact  a  special  law  or  pass  a  resolve  dis- 

P^tunng  with  the  general  law  in  a  particular  case,  and  granting  a 

P'^Tilege  and  indulgence  to  one  man  by  way  of  exemption  from  the 

Operations  and  effect  of  such  general  law,  leaving  all  other  persons 

^der  its  operation.     Such  a  law  is  neither  just  nor  reasonable  in 

Its  conaequences.    It  is  our  boast  that  we  live  under  a  government 
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of  law  and  not  of  men,  but  this  ciui  hardly  be  deemed  a  blesang 
unless  those  laws  have  for  their  immovable  ba^  the  great  prind- 
ples  of  constitutional  equality." 

This  is  the  great  foundation  principle  of  government,  the  abiogir 
tion  of  which  must  inevitably  end  in  the  ruin  and  destruction  ot  oar 
institutions.     To  miuntain  it  as  far  as  possible  was  undoubtedly  iiiA 
purpose  of  the  section  of  the  constitution  above  quoted.    Why  ebe 
require  all  laws,  so  far  as  practicable,  to  be  general  and  uiufona 
throughout  the  state  ?    No  other  object  is  manifest  except  to  g^re 
to  all  citizens  the  equal  advantage  of  the  laws,  to  deprive  the  legis- 
lature as  far  as  possible  of  the  power  of  creating  distinctions,  and 
granting  immunities  and  exemptions  to  one  class  of  citizens  orer 
another.     Nothing  can  be  conceived  more  obnoxious  or  antagonis&c 
to  this  principle  than  the  law  in  question.    It  deprives  an  entire 
class  of  citizens  of  one  of  the  most  inestimable  privileges  of  political 
organization ;  makes  the  most  invidious  discrinunation  agadnst  tiiemf 
exacting  a  revenue  from  their  property  for  the  organization  aad 
support  of  public  schools,  and  denying  them  their  advantages;  hold- 
ing them  amenable  to  the  law,  but  withholding  from  them  its  high- 
est privileges. 

Thus  it  is  manifest  that  the  law,  so  far  as  it  discriminates  againd^ 
a  class  of  citizens,  is  at  least  opposed  to  the  spirit  of  the  constitt^' 
tional  clause  referred  to.     But  is  it  opposed  to  the  letter?   C^ 
determine  this  it  is  necessary  to  ascertain  whether  the  act  is  a  ge 
eral  law,  within  the  meaning  of  the  constitution,  and  if  not,  thi 
could  a  general  law  "  be  made  applicable."     Sedgwick,  definitB-fi 
general  and  special  statutes,  says :  "  Public,  or  general  statati^^ 
are,  in  England,  those  which  relate  to  the  kingdom  at  large, 
this  country  they  are  those  which  relate  to  or  bind  all  within 
jurisdiction   of   the   law-making    power,    limited,  as  that  poir 
may  be,  in  its  territorial  operation  or  by  constitutional  restnun 
Private  or  special  statutes  relate  to  certain  individuals,  or  partic 
lar  classes  of  men."     In  SbllancTs  case^  4  Rep.,  we  find  a 
discussion  of  this  question.     After  stating  the  rule  to  be  that 
act  is  special  which  does  not  include  the  genus,  but  only  the  spec^  ^ 
or  individuals,  Coke  says,  in  illustration  of  the  rule :  "  So,  myste^  ^ 
or  trade  is  a  general  word,  trade  of  grocery  is  special,  and 
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rocer,  by  name,  is  individuum ;  and,  therefore,  acts  of  parliament 
>nceming  mysteries  or  trades  are  general,  but  an  act  of  parliament 
onceming  the  trade  of  grocer  is  a  special  act,  as  it  it  is  said,  28 
I.  8  Dyer,  27 ;  because  the  trade  of  grocers  contains  under  it 
ut  individua  or  singular  persons,  as  this  or  that  grocer  by  name  " 

*  '^  But  an  act  concerning  all  the  nobility,  or  lords  of  the  par- 
lament,  or  all  the  bishops  of  England,  or  all  corporations  made  by 
Qng  Henry  YI,  are  special  and  particular  acts."  Again :  '^  So, 
>b8erye  what  act  to  persons  is  general  and  what  not.  Now,  know 
ihat  although  ttie  matter  is  special,  so  that  under  it  there  are  but 
mdimduaj  yet  if  it  be  general  as  to  persons,  thereof  the  judges 
Bhall  take  cognizance ;  but  if  the  act  concerns  aliquod  »ingularej 
teu  individuumy  although  it  is  general  as  to  persons,  yet  the  judges 
shall  not  take  cognizance  thereof." 

I  am  not  aware  that  the  correctness  of  the  general  rules  stated 
°J  Lord  Coke  in  this  case  has  been  questioned,  although  many 
cases  have  been  found  where  they  have  been  misapplied.  Still, 
^©  general  rule  is  universally  recognized,  that  a  law  which  does 
^ot  embrace  all  persons  in  the  same  situations  or  conations,  is  a 
special  law.  Whenever  the  courts  maintain  a  law  passed  for  the 
'Epilation  of  some  local  or  special  subject,  it  will  be  observed  it  is 
*oiie  upon  the  ground  that,  although  local  or  special  in  some 
^pects,  it  in  some  way  affects  the  entire  people,  or  from  the  very 
^^Jire  of  the  subject  of  le^lation  a  general  law  would  manifestly 

^^pplicable.  I  have  been  unable  to  find  any  case  which  has 
^*d  an  act  to  be  general,  which  extended  a  privilege  to  one  class 

citixens  to  the  exclusion  of  others  in  like  circumstances.  To 
!^e  the  law  general  it  is  not  perhaps  necessary,  under  the  rule  of 
^^  Coke,  that  it  should  include  all  persons  within  the  jurisdiction 
.  Qie  law-making  power,  but  only  that  it  embrace  all  who  are  in 
,  ®  condition,  or  who  are  embraced  within  a  class  designated  by 
^^Umstances  peculiar  to  itself.  But  what  are  the  circumstances 
**ich  are  generally  recognized  as  creating  such  class  ?  Only  age 
^^  Bex,  or  such  as  naturally  result  from  the  social  state,  as  the 
^^umstance  of  trade,  employment,  profession,  or  the  like.  These 
'^^ditions  are  the  natural  fruits  of  the  political  compact,  depending 
^P%  no  act  of  leg^lation  for  their  creation,  and  such  are  the  class 


352  SUPREME   COURT  OF  NEVADA.  [Jam., 


State  ex  rel.  Stontmejer  v.  Dufl^. 


distinctions  which  are  generally  recognized  by  the  law.  In  tbe^^ 
cases,  all  the  persons  included  in  the  class  would,  under  Ciok^^s 
rule,  constitute  a  genus,  and  therefore  a  law  including  Uie  end^^ 
class  would  be  general,  according  to  the  case  put  by  him  of  a  IsrW 
respecting  trades,[or  the  spirituality.  But  to  say  that  any  phys<^^il 
peculiarity,  outside  of  that  of  sex,  which  is  universally  recogniBe^ 
is  sufficient  to  designate  such  class,  is  simply  ridiculous.  If 
the  legislature  might  confer  certain  rights  and  privileges  upon 
persons  possessing  certain  physical  characteristics,  to  the  ezcluffiC3^^ 
of  all  others ;  as,  for  example,  those  having  hair  of  a  certain  col(^^9 
or  who  might  be  of  a  certain  stature,  and  so  on,"dividing  the  peopiS^e 
into  classes  by  trivial  distinctions,  and  then  adopt  legislation 
various  as  the  classes,  and  as  unequal  and  discriminating  as 
might  choose.  That  the  legislative  department  of  this  state 
the  authority  to  do  so  will  not  be  claimed  by  any  person 
with  our  organic  law.  But  the  legislature  has  no  more  right 
designate  a  class  by  the  color  of  the  skin,  thim  by  the  color  of 
hair.  Negroes,  possessing  all  other  qualifications,  are,  by  the 
est  law  of  the  land,  citizens  of  this  state.  No  law  now  in  force, 
which  we  are  bound  to  recognize,  places  them  in  any  difiFer^*^^ 
position,  so  far  as  citizenship  is  concerned,  to  any  other  class  o^ 
citizens ;  (the  constitutional  provision  of  this  state  excluding  thi 
from  the  right  of  suffi*age,  being  now  admitted  to  be  a  dead  lett^' 
obliterated  in  fact,  as  if  it  had  never  existed)  they  follow 
same  pursuits,  are  engaged  in  the  same  employments,  may 
members  of  the  same  professions,  are  in  fact  in  no  way  marked 
distinguished  as  a  class,  except  by  the  one  physical  characteria^t^^" 
mentioned ;  but  that  alone  is  not,  by  any  law  or  decision  that 
come  to  my  knowledge,  sufficient  to  classify  them  so  that  a  law 
be  called  general  which  simply  embraces  them,  to  the  exclusion.  ^^ 
all  others,  or  embraces  all  others,  excluding  them.  I  conclude  "tl*^ 
law  is  not  general  which  does  not  embrace  all  persons  similarly  s**" 
uated  or  conditioned,  and  that  the  mere  matter  of  color  does  T^o^ 
place  a  negro  in  a  condition  or  situation  which,  in  legal  contemp'^ 
tion,  is  different  from  other  citizens.  It  is  no  answer  to  say,  th^^ 
age  and  sex  are  no  more  distinctive  characteristics  than  color,  ao^ 
therefore  that  the  rule  which  authorizes  a  classification  by  reason  of 
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ttiose  characteristics  will  equally  authorize  a  classification  by  color. 
A.ny  classification  whatever  is  obnoxious  to  the  principle  of  equality 
which  I  have  suggested,  and  is  only,  as  Gooley  says,  permissible 
when  unavoidable ;  hence  classification  should  not  be  extended  fur- 
^er  than  is  absolutely  necessary.  Age  and  sex  have  always  been 
marks  of  classification,  both  by  the  laws  of  this  country  and  Eng- 
bnd,  and  are  recognized  by  the  constitution  of  this  state,  and  laws 
pttssed  including  all  persons  of  such  classes  have  uniformly  been 
held  to  be  general.  We  cannot,  therefore,  disregard  such  decisions 
and  the  classifications  of  our  ovm  constitution,  but  we  can  refuse  to 
ooake  further  classifications,  which  seem  utterly  unnecessary  and 
'uyuat. 

However,  although  it  be  not  a  general  law,  it  becomes  necessary 
^&1  to  determine  whether  the  subject  matter  be  such  as  will  admit 
^^  the  passage  of  any  but  a  special  act.  It  will  be  seen  the  constitu- 
tion requires  all  laws  to  be  general  and  uniform  thoughout  the  state 
^heu  such  laws  "pan  be  made  applicable."  That  this  imposes 
^^  duty  upon  the  legislature  of  adopting  general  laws  where  they 
^^*^  be  made  applicable,  there  is  no  question ;  the  difficulty  exists 
'^  determining  what  is  to  be  understood  by  a  law  being  applicable. 
"^^^^  thing  to  which  it  is  to  be  applicable  is  evidently  the  subject 
"^tterof  legislation.  It  could  not  be  said  to  be  applicable  to  any- 
*^g  else. .  But  what  is  to  make  a  law  applicable  to  the  subject 
^^  legislation?  The  general  definition  of  this  word  applicable  is 
Stable,  proper,  appropriate,  adapted. 

A.  general  law,  then,  can  only  be  applicable,  suitable  or  appro- 
priate, when  the  subject  concerning  which  the  law  treats  or  which 
^1b  for  the  legislation  is  general  in  its  character ;  that  is,  a  subject 
^  'Which  the  entire  people  or  class  legally  recognized  as  such  have 
^  interest.  If  the  subject  of  the  law,  independent  of  the  law 
it8elf,  be  purely  local  or  special,  in  which  the  people  at  large  have 
*^^  interest,  then  clearly  a  general  law  would  be  inapplicable  and 
^Called  for ;  it  would  be  legislating  for  all  the  people,  when  the 
T^^Uation  or  condition  of  only  a  few  demanded  it.  But  if  the  sub- 
J^ct  of  the  law  be  one  in  which,  from  its  very  nature,  the  whole 
People  are  interested,  then  the  legislature  is  required  to  enact  a 
S^tieral  law.    To  illustrate :  the  subject  of  removing  the  county  seat 
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of  any  particular  county  from  one  locality  to  another  is  clearly  i 
subject  in  which  none  but  the  people  of  the  particular  coanty  are 
interested;  or  the  case  where  a  particular  county  dearestoudt 
rsulroad  which  is  beneficial  to  itself  alone ;  in  neither  case  are  & 
people  of  the  state  at  large  interested  in  the  subject ;  a  genenl 
law,  therefore,  would  be  utterly  inapplicable  to  the  subject  matter, 
that  is,  the  subject  not  being  general,  a  general  law  would  not  be 
called  for,  and  if  adopted,  would  be  practically  inoperative  in  most 
of  the  state,  or  perhaps,  operate  mischievously.     But  the  case  of 
taxation  for  the  purpose  of  carrying  on  the  state  government,  die 
manner  in  which  clidms  shall  be  allowed  or  paid  by  the  state,  and 
kindred  matters,  are  subjects,  the  very  nature  of  which  suggest 
general  legislation,  because  all  the  people  are  directly  interested 
therein.     Many  similar  subjects  might  be  mentioned,  but  these  wiD 
suffice  to  illustrate  the  construction.     This  interpretation  is  that 
most  obviously  warranted  by  the  language  of  the  constitution,  and 
I  think  will  avoid  the  ridiculous  result  of  forcing  the  legislatare  to 
enact  general  laws  when  the  subject  of  legislation  is  purely  and 
manifestly  local  or  special  on  the  one  hand,  and  the  equally  un- 
happy result  on  the  other  of  allowing  the  legislative  body  to  be  the 
final  judge  of  whether  a  law  can  be  made  applicable.     So  in  effect, 
interpreting  this  injunction  of  the  fundamental  law  to  mean  nothing 
but  that  general  laws  shall  be  passed  when  the  legislature  may  think 
proper.     With  the  view  which  I  take  of  this  clause,  if  the  subject 
matter  respecting  which  a  law  is  passed  is  clearly  of  general  inte^ 
est,  then  the  judicial  department  has  it  in  its  power  to  force  general 
legislation  respecting  it  in  conformity  with  the  constitution ;  but  u 
not  clearly  of  such  character,  then  in  accordance  with  the  rule  uni- 
versally adopted,  the  action  of  the  legislature  would  not  be  inter- 
fered with. 

Can  there  be  any  doubt  but  the  subject  of  education,  or  the  con- 
trol and  management  of  the  public  schools,  and  the  question  a* 
to  what  children  shall  or  shall  not  be  admitted  to  the  privilege 
afforded  by  them,  are  matters  of  general  interest  ?  No  question 
can  be  suggested  in  which  the  entire  people  of  the  state  are  mo^ 
generally  concerned.  It  is  confined  to  no  class,  race,  or  locakty* 
All  who  pay  taxes  at  all  contribute  to  the  establishment  and  suppo^ 
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the  schools,  and  as  one  of  the  most  inestimable  blessings  of  the 
cial  compact,  all  are  interested  in  the  enjoyment  of  the  advan- 
ges  which  they  afford.  This  is  a  subject,  then,  which  most  clearly 
ills  for  general  legislation  and  none  other.  In  that  the  law  in 
lestion  denies  the  privilege  to  one  class  of  citizens  to  have  their 
lildren  educated  at  these  schools,  it  is  special,  and  is  so  far  void. 
.  law  including  all  citizens  of  the  state  would,  doubtless,  be  a  gen- 
^  law,  as  it  would,  perhaps,  embrace  all  for  whom  legislation  can 
3  demanded  in  this  state.  At  least,  citizenship  constitutes  a  dis- 
active  class  recognized  by  the  constitution  of  the  state,  and  is  an 
uveisal  mark  of  classification  in  all  governments.  However,  it 
Sufficient  in  this  case  to  say  that  whether  a  law  which  includes 
1  citizens^  or  the  children  of  all  citizens,  although  expressly  ex- 
oiding  those  who  are  not  so,  may  not  be  a  general  law  is  not  de- 
ded. 

As  to  the  power  of  the  trustees  to  classify  scholars,  putting  some 
one  buildmg  or  school  and  others  in  another,  I  fully  agree  with 
idge  Whitman.  So  long  as  the  same  advantages  of  education 
^  given  to  all,  such  classification  would  not  interfere  with  the 
i^titutional  principle  upon  which  I  place  my  conclusion. 
I  therefore  concur  in  issuing  the  writ. 


fij^  Garbeb,  J.,  dissenting. 

Ill  the  oral  argument  of  this  cause,  it  was  not  suggested  that  the 
•^tute  m  question  was  in  conflict  with  any  provision  of  our  state 
^x^titution.  The  case  of  the  relator  was  sought  to  be  msuntained 
^  tfae  ground  that  the  statute  was  in  violation  of  the  fourteenth  amend- 
®Ut  to  the  constitution  of  the  United  States.  I  fully  agree  with 
y  associates  that  this  position  of  counsel  is  utterly  untenable.  The 
^tute  does  not  abridge  any  privilege  or  immunity  of  the  applicant, 
^  a  citizen  of  the  United  States.  The  privilege  of  admission  to 
[^  common  schools  of  this  state  is  no  more  inherent  in  or  connected 
^th  the  $tatu$  of  citizenship  than  is  the  elective  franchise ;  and  to 
^^Ure  that  against  unfriendly  state  le^lation,  an  additional  amend- 
^nt  was  required  and  was  proposed.  This  privilege  is  not  em- 
^^ced  within  any  meaning  which  has  ever  been  attributed  to  the 
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words  "  life,  liberty  or  property,"  and  the  equal  protection  of  tfae 
lai¥S  cannot  ivell  be  denied  to  a  right  which  never  existed. 

I  also  quite  agree  with  Chief  Justice  Lewis,  that  the  elerei^tii 
article  of  our  state  constitution  contains  no  provision  in  the  slight- 
est degree  affecting  the  validity  of  this  statute.     The  provision  tlial 
the  legislature  may  pass  laws  tending  to  secure  a  general  attend- 
ance of  children,  was  simply  intended  to  affirm  the  power  of  tiie 
le^lature  to  provide  for  compulsory  education,  in  case  the  adop- 
tion of  such  a  system  should  be  deemed  expedient.     Such  laws^ 
elsewhere  enacted,  have  been  declared  to  be  unconstitutional ;  and 
the  evident  and  only  object  and  scope  of  the  provision  was  to  set 
at  rest  the  question  of  legislative  power  in  this  regard.    It  is  argued 
that,  because  the  school  funds  are  directed  to  be  apportioned  io 
proportion  to  the  numbers  of  all  persons  between  certain  ages, 
therefore  all  such  persons  must  be  admitted  to  the  schools.    Has 
seems  to  me  a  most  unwarrantable  conclusion.     If  any  prindpldof 
constitutional  construction  can  be  said  to  be  well  settled,  it  is  tliti 
the  courts  cannot  declare  any  limitation  of  the  general  powers  con- 
ferred upon  the  le^lature,  except  those  imposed  by  tiie  fiindar 
mental  law,  either  in  express  terms  or  by  necessary  implicatioD* 
Had  the  intention  been  to  compel  the  education  jof  all,  it  is  bat  bir 
to  the  framers  of  the  instrument  we  are  construing  to  suppose  that 
language  would  have  been  at  their  command  to  express  that  inten* 
tion.     But  it  is  evident  that  no  such  idea  was  in  their  contemplft' 
tion.     What  they  were  seekmg  for,  they  found — namely,  a  role  of 
apportionment  which  would  most  nearly,  in  its  practical  operatk^ 
approximate  a  division  of  the  fund  according  to  the  educations!  n^ 
cessities  of  each  county.     The  argument,  if  it  proves  anytbingi 
proves  too  much  —  for,  under  this  construction,  no  discriminstioD 
whatever  could  be  made.     The  blind,  the  idiotic,  the  insane,  4^ 
vicious  and  the  diseased  must  all  be  admitted ;  and  if  ^^  maj/*  ^ 
the  preceding  section,  is  to  read  "  shall,"  then  the  whole  schod 
law  is  void,  because  it  fails  to  accord  to  the  Shoshone  infants  their 
constitutional  privilege  of  compulsory  education. 

The  cases  cited  from  Massachusetts  and  Michigan  are  vide  o> 
the  mark.     In  that  from  5  Gushing,  the  question  presented  is  ^^     j 
stated  by  Chief  Justice  Shaw :  "  Conceding,  therefore,  in  the  ^ 
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eat  manner,  that  colored  persons,  the  descendants  of  Africans,  are 
entitled  by  law  in  this  commonwealth  to  equal  rights,  constitu- 
tional and  political,  civil  and  social,  the  question  then  arises  whether 
the  regulation  in  question,  which  provides  separate  schools  for  col- 
ored childrei^,  is  a  violation  of  any  of  these  rightsv"  In  answering 
tiiis  question,  he  says :  ^'It  is  urged  that  this  mamtenance  of  separ 
nte  schools  tends  to  deepen  and  perpetuate  the  odious  distmction 
of  caste,  founded  in  a  deep-rooted  prejudice  in  public  opinion.  This 
prejudice,  if  it  exists,  is  not  created  hy  laWy  and  probably  cannot  be 
ehaoged  by  law.  Whether  this  distinction  and  prejudice,  existing 
b  tiie  opinions  and  feelings  of  the  community,  would  not  be  as 
dbetually  fostered  by  compelling  colored  and  white  children  to 
UBociate  together  in  Uie  same  schools,  may  well  be  doubted ;  at  all 
events,  it  is  a  fair  and  proper  question  for  the  committee  to  consider 
ttd  decide  upon,  having  in  view  the  best  interests  of  both  classes  of 
duldren  placed  under  their  superintendence ;  and  we  cannot  say  that 
their  decision  upon  it  is  not  founded  on  just  grounds  of  reason  and 
^rience,  and  in  the  results  of  a  discriminating  and  honest  judg- 
>nent.  The  increased  distance  to  which  the  plaintiff  was  obliged  to 
go  to  school  from  her  father's  house,  is  not  such,  in  our  opinion,  as 
to  render  the  regulation  in  question  um*easonable,  still  less  illegal." 
^  case  from  18  Mich,  was  decided  in  obedience  to  a  statute  ex- 
V^y  providing  that  all  residents  of  any  district  should  have  an 
^oal  right  to  attend  any  school  therein. 

The  next  question  is,  whether  this  is  a  special  law.  This  term 
V  nsed  m  the  constitutions  of  many  of  our  sister  states,  and  their 
^^'^  are  generally,  if  not  universally,  in  accord  as  to  its  meaning, 
''i^  a  late  Iowa  case,  the  court  say :  ^^A  law  applying  to  all  railroad 
^<^rations  is  just  as  general  and  uniform  as  it  would  be  if  it  ap- 
I^  to  all  common  carriers.  Very  many  laws,  the  constitutional- 
ly of  which  is  not  doubted,  do  not  operate  alike  upon  all  citizens  of 
^  state.  These  laws  are  general  and  uniform,  not  because  they 
operate  upon  every  person  in  the  state,  for  they  do  not ;  but  because 
every  person  who  is  brought  within  the  relations  and  circumstances 
P^Yided  for  is  affected  by  the  law.  They  are  general  and  uniform 
^  th^  operation  upon  all  persons  in  the  like  situation ;  and  the  fact 
^  Viktor  being  general  and  uniform  is  not  affected  by  the  number  of 
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persons  within  their  scope  and  operation.     20  Iowa,  848 ;  vide  S 
lb.  374 ;  27  Ind.  95 ;  14  Barb.  563. 

In  Maryland,  it  is  held  that  all  that  is  required  to  make  a  sta 
ute  general,  as  distinguished  from  special,  is  that  it  shall  apply 
all  persons  within  the  territorial  limits  described  in  the  act ;  tii 
the  object  of  the  constitution,  in  prohibiting  special  as  distingcuflhi 
from  local  legislation,  was  to  prevent  the  abuses  that  occurred 
the  great  multiplicity  of  laws  passed  for  particular  and  indiridc 
cases,  and  not  to  prevent  legislation  to  meet  the  wants  of  co 
munities  less  extensive  in  their  territorial  limits  than  the  sta 
29  Md.  521 ;  tnie  58  E.  C.  L.  Rep.  620.  According  to  &« 
authorities,  the  statute  in  question  is  clearly  a  general  law,  anc 
do  not  understand  Judge  Lewis  as  dissenting  fr^m  the  princip 
they  enunciate.  But  he  contends  for  an  additional  element  in  - 
definition  of  a  general  law,  the  existence  of  which,  it  seems  to  x 
may  be  conceded  for  the  sake  of  the  argument,  without  prejudice 
the  conclusion  that  this  statute  falls  strictly  within  that  definitk 
It  is  not  denied  that  the  legislature  may  classify  persons  by  k 
age,  occupation,  residence,  or  the  like,  but  it  is  said  that  it  cann 
make  or  adopt  novel  and  arbitrary  classifications ;  that  all  penai 
are  to  be  deemed  in  the  like  situation,  between  whom  there  exier 
neither  a  substantial  distinction,  nor  a  distinction  which  has  bee 
customarily  recognized,  or  which  precedent  has  sanctioned  as  wa: 
ranting  this  sort  of  discriminating  legislation.  It  is  then  assame 
that  the  only  difierence  between  a  negro  child  and  a  white  chO 
lies  in  the  color  of  the  skin ;  and  on  this  assumption  it  is  argae 
that  this  statute  introduces  a  classification  entirely  novel  and  aib 
trary.  The  fallacy  of  the  argument  is  patent.  It  singles  out  tb 
most  trivial  and  unimportant  of  the  marks  of  distinction  betwee 
the  two  races.  The  other  and  vital  one^ — those  the  existence  < 
which  alone  induced  the  legislature  to  enact  this  section  of  the  sts 
ute — are  ignored.  I  find  them  well  stated  by  an  eminent  judp 
in  an  opinion  written  about  the  time  this  statute  was  passed,  9t 
which  affirms  the  right  of  a  public  carrier  to  separate  his  passe' 
gers  by  the  characteristic  of  color.  He  says :  "  The  right 
separate  being  clear  in  proper  cases,  and  it  being  the  subje 
of  sound  regulation,  the  question  remaining  to  be  considered  i 
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whether  there  is  such  a  differcDce  between  the  white  and  black 

races  within  this  state,  resulting  from  nature,  law  and  custom,  as 

makes  it  a  reasonable  ground  of  separation.     The  question  is  one 

of  difference,  not  of  superiority  or  inferiority.     Why  the  Creator 

made  one  black  and  the  other  white,  we  know  not ;  but  the  fact  is 

apparent,  and  the  races  distmct,  each  producing  its  own  kind,  and 

following  the  peculiar  law  of  its  constitution.     Conceding  equality, 

with  natures  as  perfect  and  rights  as  sacred,  yet  God  has  made 

them  dissimilar ;  with  those  natural  instincts  and  feelings  which  He 

always  imparts  to  His  creatures  when  He  intends  that  they  shall 

not  overstep  the  natural  boundaries  He  has  assigned  to  them.   The 

natural  law  which  forbids  their  intermarriage,  and  that  social  amal- 

gtmation  which  leads  to  a  corruption  of  races,  is  as  clearly  divine  as 

^t  which  imparted  to  them  different  natures.     The  tendency  of 

intiinate  social  intermixture  is  to  amalgamation,  contrary  to  the  law 

rf  races.     The  separation  of  the  white  and  black  races  upon  the 

''irface  of  the  globe  is  a  fact  equally  apparent.     Why  this  is  so,  it 

w  not  necessary  to  speculate ;  but  the  fact  of  a  distribution  of  men 

^7  race  and  color  is  as  visible  in  the  providential  arrangement  of 

^  earth  as  that  of  heat  and  cold.     The  natural  separation  of  the 

^oen  is,  therefore,  an  undeniable  fact,  and  all  social  organizations 

^hich  lead  to  their  amalgamation  are  repugnant  to  the  law  of 

'^^re.    From  social  amalgamation  it  is  but  a  step  to  illicit  inter- 

^^^'^rse,  and  but  another  to  intermarriage.     The  right  of  these 

^dely  separated  races  to  be  free  from  social  contact  is  as  clear  as 

*  he  free  from  intermarriage.        ♦        ♦        ♦        l^^  2ini  cus- 

^  having  sanctioned  a  separation  of  races,  it  is  not  the  provmce 

^  the  judiciary  to  legislate  it  away.     We  cannot  say  there  was  no 

*8ference  in  fact,  when  the  law  and  the  voice  of  the  people  have 

^d  there  was.     The  laws  of  the  state  are  found  in  its  constitution, 

l^tutes,  institutions  and  general  customs.     It  is  to  these  sources 

J^ges  must  resort  to  discover  them.     If  they  abandon  these  guides 

*®y  pronounce  their  own  opinions,  not  the  laws  of  those  whose 

^cen  they  are.    Following  these  guides,^  we  are  compelled  to  de- 

^w«  (hat,  at  the  time  of  the  alleged  injury,  there  was  that  natural, 

*^&1  and  customary  difference  between  the  white  and  black  races 

^  this  state  which  made  Uieir  separation  as  passengers  m  a  public 


860  SUPREME    COURT  OF  NEVADA.  [Jai*- 


State  ex  rel.  Stoatmeyer  v.  Dnfliy. 


conveyance  the  subject  of  a  sound  regulation  to  secure  order,  p: 
mote  comfort,  preserve  the  peace  and  maintain  the  rights  of  bc^^™ 
carriers  and  passengers."     55  Penn.  213. 

I  understand  Judge  Lewis  to  admit  that  the  le^Iature  can  ^^ 
dude  all  females ;  such  a  statute  would  not  be  special,  according  ^ 
bis  definition.  Yet  it  certainly  cannot  be  maintained  that,  so&r  ^A 
the  right  to  an  education  is  concerned,  there  is  any  more  subst 
tial  difference  between  a  white  boy  and  a  white  girl,  than  betw€ 
a  white  and  a  negro  child.  It  is  said  that  the  one  is  a  customiu' 
and  the  other  a  novel  classification.  But  is  this  so  ?  At  the 
this  statute  was  enacted,  and  when  our  constitution  was  adopt^^ 
the  negro  was  not  a  voter ;  he  could  not  hold  office ;  he  could 
testify  in  a  civil  case  where  a  white  was  a  party ;  and  the  ii 
marriage  of  the  two  races  was  unlawful,  aud  the  solemnization 
such  a  marriage  a  misdemeanor.  In  the  language  of  Judge 
new :  '^  Under  the  constitution  and  the  laws,  the  races  stood  ic 
separate  relation  to  each  other.  The  same  difference  is  found 
the  institutions  and  customs  of  the  state.  There  had  been  no  ini 
mixture,  socially,  religiously,  civilly,  or  politically." 

So  far  from  being  a  novel  classification,  it  was  not  only  known    'to 
and  recognised  by  our  own  constitution,  statutes  and  customs,  bvai 
was  almost  universally  made  the  basis  of  le^lation  throughout  tlm0 
United  States.     In  Indiana,  for  instance,  under  a  similar  constitu- 
tional inhibition  of  special  legislation,  negroes  were  long  prohibit^W 
from  testifying,  by  a  statute  the  constitutionality  of   wluch  w^i 
never  assailed:     It  is  admitted  that  we  cannot  disregard  the  cla&si- 
fications  of  our  own  constitution,  and  it  cannot  be  denied  that  th^s^ 
is  no  one  of  them  more  prominent  than  that  which  gives  to  tl:^« 
white  the  privilege  of  voting  and  holding  office,  and  dcfnies  tfa-® 
same  privilege  to  the  negro.     Hence  it  inevitably  follows  tb^''^ 
when  this  statute  was  approved,  it  was  a  valid  and  constitutioi»^ 
law.    How,  then,  has  it  become  void  ?   Not,  it  is  conceded,  becaiL^s* 
it  is  now,  any  more  than  it  was  then,  repugnant  to  any  provision  of  tfc*® 
laws  or  constitution  of  the  United  States — not  by  any  amending  ^* 
of  our  own.     By  what  other  process  a  statute,  constitutionally^' 
enacted,  can  have  become  unconstitutional,  I  cannot  imagine, 
pose  a  sixteenth  amendment  should  be  adopted,  declaring  that 
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tate  shall  deny  to  females  the  right  of  suffrage :  would  that  render 
U  our  statutes  which  apply  to  females  alone,  unconstitutional  ?  No 
ne  vrould  contend  for  such  a  proposition ;  yet  the  argument  would 
^e  the  same  as  that  here  used  in  behalf  of  the  negro.  It  could  be 
ben  urged  with  equal  force,  that  females  are  citizens  ;  stand,  as  to 
itizenship,  in  the  same  position  as  any  other  class  of  citizens ;  that 
he  TTord  "male"  is  obliterated  from  our  constitution  as  if  it  had 
lever  existed ;  that  they  follow  the  same  pursuits,  may  be  members 
^f  the  same  professions,  and  are,  in  fact,  no  way  marked  or  distin- 
S^uahed  as  a  class,  except  by  physical  characteristics,  &c.  The 
argument,  as  applied  either  to  the  case  before  us  or  the  one  sup- 
i>08od,  virtually  asserts  the  novel  doctrine,  that  a  statute  once  valid 
^ftu  be  declared  invalid,  by  the  application  of  the  maxim,  "  ceaaante 
^otione  leffi^j  ceasat  et  ipsa  lex.^^  But  the  reason  has  not  ceased. 
■%e  distinguishing  characteristics  of  the  races  remain  the  same. 
^or  has  the  word  "  white"  been  obliterated  from  our  constitution, 
I-*  i^mains,  and  with  it  is  retained  the  ineligibility  to  office  of  all 
**^«  qualified  electors  under  that  constitution.  This  "  classification 
>i  Our  own  constitution"  is  wholly  without  the  scope  of  any  of  the 
^'"^©ndments  relied  upon. 

It  seems  to  have  be^n  assumed  throughout,  that  the  statute  ex- 
-•UcJeg  negroes  from  the  public  schools ;  but  if  the  alternative  be, 
^ther  to  declare  the  section  void,  or  to  construe  it  as  positively 
^^^Qttinanding  the  board  of  trustees  to  establish  a  separate  school  for 
*o  education  of  negroes,  the  latter  course  should  be  adopted.  The 
^^8  on  this  subject  are  thus  expressed  by  the  text  writers :  "  As 
*  Conflict  between  the  statute  and  constitution  is  not  to  be  implied, 
'*  '^ould  seem  to  follow,  where  the  meaning  of  the  constitution  is 
Wear,  that  the  court,  if  possible,  must  give  the  statute  such  a  bon- 
^^^ction  as  will  enable  it  to  have,  effect.  This  is  only  saying,  in 
Mother  form  of  words,  that  the  court  must  construe  the  statute  in 
^^^^ordance  with  the  legislative  intent ;  since  it  is  always  to  be  pre- 
'^^'laed  the  legislature  designed  the  statute  to  tate  effect,  and  not 
^  be  a  nullity.  Where  a  statute  directs  the  doing  of  a  thing  for 
'*^e  sake  of  justice  or  the  public  good,  the  word  "may"  is  the  same 
^  the  word  "shall."  The  words  shall  or  may  are  to  be  construed 
^  imperative  in  all  cases  where  a  public  body  or  officers  have  been 
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elotlied  bj  statute  with  power  to  do  an  act  which  concerns  the  pab- 
fie  interest  or  the  rights  of  third  persons ;  and,  in  such  cases,  the 
execation  of  die  power  or  the  domg  of  the  thing  reqmred  may  be 
iDBisted  on  as  a  dntj,  thoagh  the  phraseology  of  the  statute  be  pe^ 
misBiTe  merely,  and  not  peremptory."  The  section  in  qaestioD, » 
originaUy  enacted  in  March,  1865,  provided  that  ^  the  board  may 
establish  a  separate  school  for  die  education  of  negroes,  ifdimti 
udmsable  hy  ti^m."  As  amended,  and  as  it  now  stands,  it  amplj 
pcoyides  that  the  board  may  establish  such  separate  school.  Thii 
<Nni88ion,  ex  induttriaj  of  the  language  expressly  leaving  the  nut- 
ter to  the  discretion  of  the  board,  is  significant ;  and,  though  mi  m 
itself  conclusive,  so  strengthens  the  presumptions  of  legialatiTe 
intent  suggested  by  the  rules  of  construction  above  quoted,  as  to 
demonstrate  the  posdbility  of  construing  the  statute  as  imperatiTe. 
Hence  it  would  follow,  that  the  duty  enjoined  upon  the  trostees  is 
to  establish  a  separate  school, — ^not  to  admit  the  api^cant  to  Asl 
already  established  ;  and  as  the  writ  can  only  issue  to  compel  the 
performance  of  the  duty  enjoined,  and  not  to  compel  the  doing  of 
what  th^  law  prohibits,  it  results  that,  by  awarding  the  writ,  this 
court,  to  all  intents,  decides  that  the  leg^ture  is  deprived,  not 
only  of  the  power  to  exclude  negroes  from  the  common  schools,  M 
abo  of  the  power  to  provide  for  their  education  in  separate  seboob; 
and  is  compelled,  either  to  give  the  sanction  of  law  to  the  intenux- 
tore  of  the  two  races  in  the  same  school,  or  to  deprire  boA 
races  of  all  educational  advantages  whatever :  a  conclusion  wbieb, 
it  seems  to  me,  can  only  be  arrived  at  by  an  equal  disregaitl  of 
principle  and  authority. 
I  think  the  mandamus  should  be  denied. 
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-AMUEL  HOSIER  ^aZ.,  Appellants, t;.  EDWIN  CALDWELL 

et  al,^  Respondents. 

as  of  Water  Percolating  into  one's  own  Soil  not  Actionable.  Where 
plaintiffs  appropriated,  possessed  and  used  a  spring  of  running  water  upon  land 
which  they  occupied ;  and  defendants  dug  a  well  upon  adjoining  land  occupied 
bj  them ;  and  the  spring  dried  up  after  the  digging  of  the  well,  but  there  was 
no  yisible  connection  between  the  well  and  the  spring — the  flow  of  water  into 
defendants*  land  being  by  percolation :  Held^  that  plaintiffs  had  no  cause  of 
action  against  defendants  for  damages  or  for  an  injunction. 

Light  of  Owner  of  Land  to  Dig  for  Water  in  it.  A  person  may  lawfuUy 
dig  A  well  upon  his  own  land,  though  thereby  he  destroy  the  subterranean,  un- 
defined sources  of  his  neighbor's  spring. 

'^brcx>latino  Water  a  Part  of  the  Soil.  Wftter  percolating  through  the  soil 
is  not,  and  cannot  be,  distinguished  from  the  soil  itself;  and  of  such  water,  the 
proprietor  of  the  soil  has  the  free  and  absolute  use,  so  that  he  does  not  directly 
inyade  that  of  his  neighbor,  or,  consequently,  injure  his  perceptible  and  clearly 
defined  rights. 

Appeal  from  the  District  Court  of  the  Eighth  Judicial  District, 
N\A\a  Pine  County. 

Four  different  actions  were  commenced  by  the  plaintiffs,  Samuel 
fofiier  and  M.  Guptil,  two  at  law  and  two  in  equity.  In  one  ac* 
ioD,  plaintift  demanded  damages  in  the  sum  of  $100  against 
^«mes  Wilson,  and  in  another,  damages  in  the  sum  of  $385  against 
iSdwin  Caldwell  and  Albert  Caldwell,  for  diversion  of  water  from 
heir  spring,  at  Hamilton  City,  in  May,  1869.  The  other  two 
iotions  were  against  the  same  defendants  respectively,  to  restrain  a 
lontinuance  of  the  alleged  diversion.  By  consent  of  attorneys,  the 
lecision  in  the  Wilson  case  was  to  be  the  same  as  that  in  the  Cald- 
f ell  case ;  and  a  non-suit  having  been  granted  in  the  latter,  the 
lame  judgment  was  entered  in  the  former.  Motions  for  new  trial 
laving  been  denied,  all  the  cases  were  carried  up  on  appeal  by  the 
pliuntifb  in  the  same  record. 

Harry  L  Thamtonj  for  Appellants. 

I.  Could  the  defendants  lawfully  dig  wells  upon  their  own  lands, 
wittiin  a  few  feet  of  and  above  the  spring  of  plaintifi,  and  thereby 
eat  off  fiom  the  spring  its  supply  of  water  7    They  oould  not ;  be. 
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cause  the  supply  of  waters  to  the  spring  came  through  a  well-defined 
subterranean  gravel  channel  from  the  lands  of  defendants,  and  this 
channel  was  intersected  by  the  wells  of  defendants.  The  spring 
was  perennial,  flowing  out  in  a  stream  upon  the  surface.  The  de- 
fendants located  their  lands  just  above  the  land  and  spring  of  plain 
ifi,  subsequent  to  the  possession  and  use  of  the  land  and  spring  b 
plaintiffs,  and  dug  their  wells  close  to  and  above  the  spring,  kno 
ing  that  they  would  tap  it  and  take  away  its  waters  into  their  well^^^jg 
The  spring  was  not  fed  by  percolating  waters  from  any  source,  bcv-  .^q^ 
by  the  water  flowing  through  the  gravel  channel.  See  "WnnhhumM  ^^ 
Easements  and  Servitudes,  Gh.  Ill,  Sec.  7 ;  Smith  v.  Adatni^ 
Page,  435 ;  Boath  v.  DrUcoll,  20  Conn.  533 ;  Chatfidd  v. 
•on,  28  Vt.  49 ;  S.  C.  31  Vt.  358;  Wkeatley  v.  Baugh,  25 
St.  528 ;  Acton  v.  Blundell,  12  Mees.  &  W.,  336 ;  Dexter  v.  2" — % 
Providence  Aqueduct  Company ^  1  Story  C.  C.  R.  387. 

II.  Our  accepted  doctrine  is,  that  an  ownership  in  water  can        be 
acquired  by  prior  appropriation  and  use.     The  act  of  the  39th  c 
gross,  entitled  '<  An  act  granting  the  right  of  way  to  ditch  and 
nal  owners  over  this  public  lands,  and  for  other  purposes,"  Sectioc^^  9, 
operated  as  a  legislative  grant  of  this  spring  to  Mosier  and  Gu^z^tiL 
^hey  held  the  land  under  a  presumed  grant  from  the  proprie  *Sor. 
The  grant  of  the  spring  would  be  annulled  and  worthless  if  8ufc=»e- 
quent  locators  were  allowed  to  take  up  the  adjacent  land,  and.     bj 
digging  wells  in  it,  cut  off  the  water  granted  to  Mosier  and  Cki'yjtil, 
All  the  land  being  public,  the  defendants  hold  their  lands  und^^sr* 
presumed  grant  from  the  common  proprietor,  but  the  grant  to  t&^eio 
was  subject  to  the  prior  grant  to  plaintifis  of  the  water  flowing   -out 
of  it  into  the  spring.     See  Invins  v.  Fhillips,  5  Cal.  145 ;  CmJvk 
V.  Burnett,  2  Hill,  620. 

D.  W.  Perletfy  for  Respondents. 

I.  The  law  is  now  as  well  settled  both  in  England  and  in  several 
of  the  United  States,  with  regard  to  subterranean  waters,  as  it  is  in 
California  with  regard  to  open  running  streams.     See  Washburn  on 
Easements,  Section  7 ;  Greenleaf  v.  Francis,  18  Pick.  117 ;  Act^ 
v.  Blundell,  7  Erch.  300;  Same  v.  Same,  12  Mees.  k  Wei.  32<; 
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Chee9man  v.  JRicharda^  2  Hurlst  &  N.  168 ;  Hammond  v.  Sallj 
10  Sim.  551 ;  Boath  v.  Driscoll,  20  Conn.  533  ;  Chatfield  v.  WU- 
4(my  28  Vt.  49 ;  Harwood  v.  Benton,  32  Vt.  724 ;  Ellk  v.  Dwnr 
«m,  21  Barb.  250 ;  R^idcliffe  v.  Mayor,  4  Comst.  195 ;  Wheatley 
y.  Bough,  25  Penn.  528 ;  TFA^tetone  v.  Bawaer,  29  Penn.  59  > 
Parker  v.  Boston  ^  Maine,  3  Cash.  107 ;  !ZVi«fe««  of  Detti  v. 
Toumans,  50  Barb.  316. 

n.  The  transcript  shows  that  the  waters  flowing  into  the  plaint- 
ifi*  spring  were  entirely  subterranean,  and  were  supplied  by  perco- 
lation ;  that  above  the  spring  there  was  no  water-course  or  defined 
channel  of  any  kind  ;  that  the  defendants  exercised  only  a  lawful 
right  to  dig  wells  on  their  own  land,  and  that,  if  any  damage  there- 
by resulted  to  the  plaintiffs,  it  was  damnum  absque  injuria. 

Harry  I.  Thornton,  for  Appellants,  on  rehearfng. 

[After  discussing  the  testimony,  counsel  contended  that  there  was 
Bafficient  evidence  to  justify  the  jury  in  finding  that  plaintiffs'  spring 
Was  supplied  by  two  defined  subterranean  streams,  which  were  cut 
off  by  the  wells  of  defendants ;  that  if  the  same  rule  of  law  applies 
to  catting  off  subterranean  streams  that  applies  to  diverting  surface 
Btreams  from  the  proprietor  below,  the  court  below  erred  in  grant- 
ing the  nonsuit ;  and  that,  in  view  of  the  facts,  the  question  was, 
"Whether  a  person  could  lawfully  dig  a  well  upon  his  own  land, 
^whereby  he  would  cut  off  the  defined  subterranean  stream  supply- 
ing his  neighbor's  spring.] 

D.  W.  Perley,  for  Respondents,  on  rehearing. 

The  question  is  not  whether  there  was  a  gravel  bed  leading  or 
cronnecting  the  well  with  the  spring ;  but  whether  that  bed  was  under 
ground,  invisible,  subterranean,  and  its  general  course  and  direc- 
"tion  wholly  unknown ;  and  whether  the  waters  which  flowed  from 
one  to  the  other  (conceding,  for  the  purposes  of  the  argument,  that 
they  did  so  flow)  were  entirely  subterranean.  See  also  Hanson  v. 
JfeCue,  CaUfornia  Supreme  Court,  October  Term,  1871. 
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By  the  Court,  Whitman,  J. : 

Appellants  brought  actions  against  Edwin  Caldwell  and 
Caldwell,  codefendants,  and  James  Wilson.  As  the  facts  m 
similar  in  both  cases,  the  judgment  in  one  was  agreed  as  the  ja( 
ment  in  the  other,  and  the  cases  are  brought  here  substantially 
one.  The  actions  were  at  law  for  damages  for  stopping  the  flow 
water  to  appellants'  spring ;  and  in  equity  to  restrain  a  continuaii^k^  ^«0 
of  the  wrong. 

The  appellants  proved  the  appropriation,  possession  and  use  O' 
spring  of  running  water  upon  laud  occupied  by  them  from  VL 
1868 ;  the  digging  of  wells  by  respondents  upon  land  similarly 
pied  and  possessed  in  May,  1869 ;  the  drying  up  of  said  spring 
the  digging  of  the  wells ;  that  no  water  appeared  upon  the  surl 
of  respondents'  ground  i  that  there  was  no  visible  connection 
tween  the  wells  aitd  the  spring  —  the  flow  of  the  water  being 
percolation.     Upon  this  state  of  facts,  respondents  asked  and 
tained  a  nonsuit.     From  the  judgment  thereon,  and  from  the  oi 
denying  a  new  trial,  this  appeal  is  taken. 

The  question  simply  is :   May  one  lawfully  dig  a  well  upon     i^ 
own  land,  though  thereby  he  destroy  the  subterranean,  undefined 
sources  of  his  neighbor's  spring  ?     That  he  may  do  so,  is  undoat>^ 
edly  the  settled  law.     The  rule  is  thus  given  by  Mr.  Washburn : 
"  It  may  be  stated,  as  a  general  principle  of  nearly  universal  appK" 
cation,  that  while  one  proprietor  of  land  may  not  stop  or  divert  tlo 
waters  of  a  stream  flowing  in  a  surface  channel  through  it,  so  as  to 
deprive  a  land  owner,  whose  estate  lies  upon  the  stream  below  that  of 
the  proprietor  first-mentioned,  of  the  use  of  the  same,  or  essentially 
impair  or  disturb  the  use  thereof;  if,  without  an  intention  to  injure  ^n 
adjacent  owner,  and  while  making  use  of  his  own  land  to  any  suitaWo 
and  lawful  pu'rpose,  he  cuts  off,  diverts,  or  destroys  the  use  of   *o 
underground  spring,  or  current  of  water  which  has  no  known  »™ 
defined  course,  but  has  been  accustomed  to  penetrate  and  flow  i^^ 
the  land  of  his  neighbor,  he  is  not  thereby  liable  to  any  action  *or 
the  diversion  or  stoppage  of  such  water."     Washburn's  Easemc^** 
and  Servitudes,  441.  • 

To  elaborate  the  reasons  for  this  rule,  would  be  but  to  re-sfc**® 
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Lat  has  been  often  well  defined  in  numerous  decided  cases ;  but 
^  sum  of  all  is,  that  such  water  is  not,  and  cannot  be,  distin- 
mshed  from  the  estate  itself,  and  of  that  the  proprietor  has  the 
^«  and  absolute  use,  so  that  he  does  not  directly  invade  that  of 
1  neighbor,  or,  consequently,  injure  his  perceptible  and  clearly 
Sned  rights.  For  a  full  discussion  of  the  subject,  see  Wash. 
^0, 448,  and  for  a  review  of  the  authorities,  Tru%Ue%  of  the  VSr 
ge  of  Delhi  v.  Youmans,  50  Barb.  316.  The  case  at  bar  comes 
3arly  within  the  general  rule  quoted.  Therefore  the  judgment 
id  order  of  the  district  court  were  correct. 
They  are  affirmed. 


A  petition  for  rehearing  having  been  granted,  the  following  opin- 
a  was  filed  at  the  April  Term,  1872. 

By  tiie  Court,  Whitman,  J. : 

A  careful  review  of  this  case,  upon  rehearing,  does  not  incline  us 
alter  the  original  statement  of  facts;  the  conclusion  therefrom  is 
mittcd  to  be  correct.  The  evidence,  as  we  read  it,  does  not  tend 
show  that  there  was  any  visible,  open,  running  stream,  in  a  well- 
fined  channel,  which  had  been  interfered  with.  That  the  digging 
respondents' wells  cut  off  the  underground  springs  and  waters, 
rcolating  through  the  channel  of  a  loose  gravel  stratum,  is  proba- 
f  the  fact ;  but  such  state  of  case  is  no  stronger  than  the  facts  of 
:ton  v.  Blundell^  12  Exch.  324,  or  Chasemore  v.  RichardB^ 
.  L.  Ca.  349,  ruling  cases  in  England,  which  are  sustained  by 
8  weight  of  American  authority.  TroBtees^  ^c,  of  the  Village  of 
dhi  V.  Youmans,  50  Barb.  316. 

The  word  percolate  w^  used  in  the  original  opinion,  as  it  seems 
be  used  in  the  decided  cases,  perhaps  not  with  strict  correctness 
definition,  to  designate  any  flowage  of  subsurface  water,  other 
m  that  of  a  running  stream,  open,  visible,  clearly  to  be  traced. 
The  judgment  of  the  district  court  is  affirmed. 

Garber,  J.,  having  been  of  counsel  in  the  court  below,  did  not 
rticipate  in  the  foregoing  decisions. 


— » 
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JOHN  DOUGHERTY,  Respondent,  v.  WELLS,  FARGO 

&  CO.,  Appellant. 

Oroumd    for   Non-suit   must    be   Speciticallt  Stated.      Where  a  motion  I 
non-!«uit  was  made  in  the  district  court  upon  a  certain  specified  ground, 
properly  denied,  so  far  as  that  ground  was  concerned :  Jleldj  that  the  mo& 
could  not  be  sustained  in  the  Supreme  Court  upon  a  ground  not  suggested 
the  court  below. 

Action  for  Monet  Had  and  Received — Ground  of  Non-suit  Waived  ir  an 
Urged  at  Proper  Time.    Where,  in  an  action  against  Wells,  Fargo  k 
for  money  had  and  received,  the  testimony  introduced  by  plaintiff  showed  t.lmaa.t 
he  had  delivered  to  defendant's  agent  a  certificate  of  deposit,  with  instructi 
to  renew  it,  but  instead  of  doing  so  the  agent  had  procured  it  to  be 
and  appropriated  the  money  to  his  own  use ;  and  defendant  moved  for  a  eb. 
suit  on  the  ground  that  the  action  "  could  not  be  maintained  for  the  loss  CJ 
certificate  of  deposit,"  which  was  denied  :  Held,  on  appeal,  that  though  a  i 
tion  for  non-suit  might  have  been  susuiined  on  the  ground  that  the  action 
money  had  and  received  would  not  lie  for  malfeasance  of  defendant's  age 
yet,  no  such  ground  having  been  taken,  and  a  liability  of  defendant  hav 
been   established,  (though   not  upon  contract  as  alleged)  the  judgment 
plaintiff  should  not  be  disturbed. 

Admission  of  OBjEcrioNAnLE  Evidence  that  coulu  not  Prejudice.  Wlm< 
on  appeal  from  a  judgment  for  the  recovery  of  money,  the  admission  of  p»-< 
proof  of  the  contents  of  a  certificate  of  deposit  was  assigned  as  error;  and  *^ 
appeared  that  it  was  unnecessary  for  plaintiff  to  rely  upon  or  prove  the  <ro»" 
tents  of  the  certificate,  and  that  the  admission  of  the  evidence  could  there  ^ 
not  prejudice  defendant ;  Heldy  no  such  error  as  would  justify  a  reversal  of 
judgment. 

No  Presumption  of  Reception  by  Principal  of  Monet  Fraudulently  C^*- 
tained  by  Agent.  There  is  no  presumption  of  law  that  a  principal  rccei^'** 
money,  which  his  agent  obtains  by  a  wrongful  act  of  his  own  in  no  •^^•^ 
authorized  or  sanctioned  by  the  principal. 

Unauthorized  Acts  of  Agent  not  done  as  Agent.  Ko  one  can  be  the  a-g^*' 
of  another  in  the  doing  of  an  act  which  is  in  no  wise  authorized  by,  or  w  toJ^ 
may  be  done  against  the  expressed  wish  of,  the  principal. 

When  Principal   Liable  for  Unauthorized  Acts  of  Agent.     \Miere,  ir*.      ^*° 
action  against  Wells,  Fargo  &  Co.,  it  appeared  that  plaintiff  delivered  sej.   ^" 
certificate  of  deposit  to  the  agent  of  the  company,  for  the  purpose  of  havi  » "»&  J^ 
sent  to  San  Francisco  to  be  renewed  ;  and  the  agent  fraudulently  procur-  «^  *' 
to  be  cashed,  and  appropriated  the  money  to  his  own  use :  .//rW,  that  \%^  ^*^ 
Fargo  k  Co.  were  liable,  not  upon  the  nile  that   the  agent   acted   fo "«"  "■^ 
principal  in  that  particular  transaction,  but  because  he  was  employed  \>  ^  ^^ 
company  in    that   character   of  business,  and   held   out  by  it  as  a  ptfi^^^^ 
authorized  and  fully  to  be  trusted. 


il 
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from  the  District  Court  of  the  Eighth  Judicial  District, 
3  County. 

rs  that  the  plaintiff,  in  1865,  held  a  certificate  of  deposit 
,  issued  to  him  by  Wells,  Fargo  &  Co.,  at  San  Francisco, 
In  1869,  he  delivered  it  to  J.  W.  Sweeney,  Wells, 
b.'s  agent  at  Shermantown,  in  White  Pine  County,  with 
5  to  forward  it  by  express  to  San  Francisco,  there  to  be 
md  the  renewed  certificate  to  be  returned  to  him  at 
wn,  at  the  same  time  paying  the  charges.  The  agent, 
renewing  the  certificate,  obtained  the  money  on  it,  and 
•ned  either  certificate  or  money.  This  action  was  com- 
February  14th,  1871.  There  was  a  verdict  and  judg- 
aintifF.  A  motion  for  a  new  trial  having  been  overruled, 
appealed. 

TFren,  for  Appellant. 

)  is  a  fatal  variance  between  the  complaint  and  the  proof. 
s  defendant  moved  for  a  non-suit,  plaintiff  was  apprized 
ance,  and  should  have  asked  leave  to  amend  his  plead- 
ing to  do  so,  the  court  should  have  granted  the  non-suit. 

court  erred  in  admitting  the  evidence  in  relation  to  the 
the  certificate  of  deposit — the  evidence  shows  that  the 
been  paid  upon  the  certificate.  Having  been  paid  by 
go  &  Co.  at  San  Francisco,  the  presumption  was  that  it 
ession  of  that  company ;  and  proof  of  its  contents  was  not 
until  after  notice  to  the  company  to  produce  the  original, 
re  upon  its  part  to  do  so. 

3  court  erred  in  refusing  the  instruction  asked  by  de- 

^  Barrow^  for  Respondent. 

tiff  can  maintain  this  suit  upon  the  "  common  count  for 
and  received."  Defendant's  counsel  argued  that  the 
Id  have  been  trover  to  recover  the  certificate  of  deposit 
:e.  But  what  difference  could  it  make  to  defendant 
le  action  was  in  trover  or  for  money  had  and  received  ? 
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Cannot  plaintiff  in  all  cases  like  this  waive  the  tort  and  bring  his 
action  in  assumpsit  for  money  had  and  received  ?     The  action  for 
money  had  and  received  is  liberal  and  equitable  in  its  character, 
and  will  be  sustained  in  every  case  where  it  appears  that  in  justice 
and  equity  defendant  has  received  money  of  plaintiff,  or  money  thai 
plaintiff  is  entitled  to,  and  which  in  equity  and  conscience  defend- 
ant has  no  right  to  retain.     1  Selwyn  Nisi  Prius,  81 ;  Knutz  ▼• 
Livinffstotiy  15  Cal.  347  ;  JEddy  v.  Smith,  13  Wend.  490 ;  M(U(m 
V.  Watte,  17  Mass.  562 ;  6  Black,  318 ;  2  Ind.  292 ;  8  Ind.  234 ; 
17  Johns.  132 ;  11  Johns.  468 ;  3  Sneed,  (Tenn.)  454 ;  5  Black, 
14 ;  27  Barb.  655  ;  5  Pick.  281 ;  1  Hill,  296 ;  5  Hill,  580;  12 
Cal.  90 ;  13  Wend.  154  ;  37  Barb.  291 ;  2  Scam.  318 ;  12  Pick. 
124. 

II.  It  is  a  well  settled  rule  of  law  (applicable  to  this  case)  that 
if  one  of  two  innocent  persons  must  suffer  loss  by  the  act  of  a  third, 
he  who  put  it  in  the  power  of  the  third  person  to  do  such  act  should 
in  a  court  of  justice  be  compelled  to  sustain  the  loss  occasioned  bj 
its  commission. 

III.  If  the  certificate  had  not  been  converted  into  money,  the 
defendant  could  and  should  (if  in  its  possession)  have  produced  it 
And  if  it  had  been  paid,  what  difference  would  it  have  been  to  the 
defendant  whether  the  certificate  was  produced  or  not  ? 

IV.  The  instruction  as  worded  was  calculated  to  mislead  the 
jury.  If  the  lawfully  authorized  agent  of  defendant  had  received 
the  money,  plaintiff  could  recover  without  any  proof  that  the  agent 
had  passed  the  money  over  to  the  corporation.  To  this  extent  the 
instruction  was  erroneous.  In  contemplation  of  law,  the  money 
collected  by  the  agent  would  be  in  the  possession  of  defendant,  and 
in  that  sense  the  instruction  would  be  correct.  But  it  was  evidently 
so  worded  as  to  convey  the  other  idea,  and  was,  therefore,  properiy 
refused. 

By  the  Court,  Lewis,  C.  J. : 

The  first  assignment  of  error  in  this  case  is  founded  upon  the 
refusal  of  the  court  to  non-suit  the  plaintiff,  a  motion  to  that  end 
having  been  made  ^'  upon  the  ground  that  an  action  instituted  Ar 
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jrhad  and  received  would  and  could  not  be  maintained  for  the 
f  a  certificate  of  deposit."  This  was  the  only  ground  sug- 
1  in  support  of  the  motion.  But  the  proof  did  not  show,  or 
to  show  the  loss  of  the  certificate.  It  was  by  no  one  claimed 
t  had  been  lost,  but  only  that  the  agent  of  the  defendant  had, 
lation  of  his  duty,  procured  it  to  be  paid  and  appropriated  the 
f  to  his  own  use ;  and  thus  the  action  was  brought,  not  f(Mr 
168  of  the  certificate,  but  rather  for  the  money  illegally  appro- 
d  by  the  defendants'  agent.  As  there  was  no  intimation  in 
roof  that  the  instrument  had  been  lost,  the  non-suit  would  not 
been  warranted  upon  the  ground  upon  which  it  was  claimed ; 
8  it  was  denied  by  the  judge  below,  the  appellant  cannot  be 
tted  to  sustain  his  motion  in  this  court  upon  a  ground  not 
suggested.  Sharon  v.  Minnockj  6  Nev.  377.  Had  the 
Q  been  made  upon  the  ground  that  an  action  for  money  had 
eceived  could  not  be  sustained,  or  would  not  lie  for  the  mal- 
ice or  tortious  act  of  the  agent,  the  motion  might,  perhaps, 
been  sustained.  (But  this  was  not  suggested.)  The  liability 
>  defendant  was,  however,  clearly  proven,  although  not  upon 
•ound  of  money  that  had  been  received  by  it  for  or  from  the 
lant,  as  alleged  in  the  complaint ;  but  upon  the  ground  that  it 
le  in  a  proper  action  for  the  malfeasance  of  its  agents  when 
;  within  the  general  scope  of  their  authority,  as  we  will  show 
\er.  Thus,  as  a  liability  was  established,  although  not  upon 
.ct,  as  alleged  in  the  complaint,  the  verdict  for  the  plaintiff 
k  now  be  disturbed  upon  a  ground  not  suggested  at  the  time 
advantage  should  have  been  taken  of  it,  if  at  all. 
)  second  assignment  of  error  is,  that  the  parol  proof  of  the 
its  of  the  certificate  should  not  have  been  received.  If  it 
admitted  that  such  evidence  were  improperly  admitted,  still 
I  case  it  cannot  be  held  such  error  as  will  justify  a  reversal  of 
rdict,  because  it  is  quite  manifest  the  defendant  was  not  prej- 
l  by  it.  It  was  entirely  unnecessary  for  the  plaintiff  to  in- 
)e  evidence  as  to  the  contents  of  the  certificate  of  deposit,  for 
admitted  by  the  agent  of  defendant,  that  he  had  received  one 
md  dollars  on  the  instrument  given  to  him  by  the  plaintiff, 
hat  he  had  appropriated  it.    This  was  sufficient  wi&out  any 
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proof  whatever  of  the  character  or  contents  of  the  paper  defirend 
to  the  agent.  The  certificate  belonged  to  the  plaintiff,  and  the 
agent  received  a  thousand  dollars  upon  it :  of  this  there  is  no  dis- 
pute whatever.  What  mattered  it  then  what  might  be  the  contents 
of  the  paper  ?  None  in  the  world.  What  money  was  received  for 
or  upon  it  belonged  to  the  plaintiff,  whatever  sum  that  might  have 
been,  or  whatever  might  have  been  the  character  of  the  pqwr; 
hence  anj  proof  as  to  its  contents  was  utterly  unnecessary,  and 
could  not  therefore  have  prejudiced  the  defendant.  The  testimonj 
that  the  agent  had  admitted  the  receipt  of  the  money  on  the  ce^ 
tificate  was  not  objected  to,  and  the  record  does  not  show  that  hifl 
statements  in  this  respect  were  not  of  the  res  gestae^  and  therefore 
admissible  and  competent  evidence.  We  must  therefore  presome  that 
they  were  so. 

The  third  assignment  is  that  the  court  erred  in  refusing  to  jffn 
this  instruction  to  the  jury  :  "  Unless  you  find  that  the  defendant 
received  the  money  sued  for  in  this  action,  the  plaintiff  cannot  re- 
cover." As  matter  of  fact,  it  is  not  pretended  that  the  monej 
appropriated  by  its  agent  was  ever  received  by  the  defendant 
The  evidence  shows  that  the  plaintiff  had  an  old  certificate  of 
deposit  issued  by  Wells,  Fargo  &  Co.,  of  San  Francisco,  wluchhe 
wished  to  get  renewed,  and  delivered  it  to  the  defendant's  agent  for 
the  purpose  of  having  it  sent  to  San  Francisco  for  renewal,  paying 
the  proper  charges  for  its  transmission.  The  agent,  however,  w* 
stead  of  getting  the  certificate  renewed,  fraudulently  procured  it 
to  be  cashed,  and  appropriated  the  money  to  his  own  purposes. 
Now  it  is  not  pretended  that  under  such  state  of  facts  the  defend- 
ant really  received  the  money  in  question ;  but  it  appears  to  be 
claimed  that  in  contemplation  of  law  it  did,  because  it  came  to  the 
hands  of  its  agent  in  the  course  of  his  employment.  Upon  tli 
theory  only  can  it  be  claimed  that  the  money  was  ever  receired  by 
the  defendant,  and  upon  this  only  can  it  be  claimed  that  the  in- 
struction was  correct  in  this  particular  case,  as  it  is  not  pretended 
that  the  defendant  actually  received  the  money.  But  it  is  not  > 
presumption  of  law  that  the  principal  receives  money  which  ^ 
agent  obtains  by  a  wrongful  act  of  his  own,  in  no  wise  authorise 
or  sanctioned.     It  is  true,  the  principal  is  liable  to  third  persons  m 
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I  case,  but  it  is  not  because  the  agent  acts  for  him  in  such 
saction,  or  tiiat  he  has  received  any  benefit  from  the  unauthor- 
act,  or,  as  in  this  case,  that  he  has  received  the  money ;  for 
lany  cases,  where  the  agent  does  an  unauthorized  act,  as  was 
3  here,  the  principal  receives  no  benefit ;  nor  can  the  law  pre- 
e  that  he  does,  when  the  act  of  his  agent  is  or  may  be  in  direct 
)dtion*to  his  wishes.  In  the  particular  act  so  done  he  is  not 
let  the  agent  of  the  principal^  for  no  one  can  be  the  agent  of 
ther  in  the  doing  of  an  act  which  is  in  no  wise  authorized  by, 
rhich  may  indeed  have  been  done  against,  his  expressed  wish, 
t  is  not  upon  this  ground  that  the  principal  is  held  liable  for 
nthorized  acts  done  by  an  agent  within  the  general  scope  of 
authority.  That  he  may  be  held  in  such  case  is  undoubted. 
78  say :  ^^  In  the  next  place,  as  to  the  liability  of  the  principal, 
turd  persons,  for  the  malfeasances,  negligences,  and  torts  of  his 
Qt.  It  is  a  general  doctrine  of  law  that,  although  the  principal 
ot  ordinarily  liable  (for  he  sometimes  is)  in  a  criminal  suit,  for 
acts  or  misdeeds  of  his  agent ;  unless,  indeed,  he  has  author- 
or  cooperated  in  those  acts  or  misdeeds ;  yet  he  is  held  liable 
bird  persons  in  a  civil  suit  for  the  frauds,  deceits,  concealments, 
representations,  torts,  negligences,  and  other  malfeasances,  or 
feasances,  and  omissions  of  duty,  of  his  agent,  in  the  course  of 
employment,  although  the  principal  did  not  authorize,  or  justify, 
oarticipate  in,  or  indeed  know  of  such  misconduct,  or  even  if 
orbade  the  acts  or  disapproved  of  them."  Story  on  Agency, 
.462. 

*he  liability,  however,  in  such  case  arises  not  upon  the  rule  that 
agent  acted  for  the  principal  in  that  particular  transaction,  but 
iuse  he  is  employed  by  the  principal  in  that  character  of  busi- 
s,and  is  so  held  out  as  a  person  authorized  and  fully  to  be  trusted 
em.  When  the  agent  in  such  case  does  an  act  which  is  appar- 
J  within  the  general  scope  of  his  authority,  although  not  so  in 
>  if  the  principal  were  not  held  liable  for  the  act,  a  third  per- 
» who  had  reason  to  believe  that  the  agent  was  reliable,  and 
^ssed  authority  in  the  particular  matter  from  the  general  char- 
'r  of  his  employment,  might  suffer  loss ;  hence  the  law  holds 
principal  liable  upon  the  ground  that  he,  rather  than  a  third 
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person  equally  innocent,  should  suffer.     Clark  y.  The  JfeCropoii- 
tan  Banky  3  Duer,  248,  where  it  is  said :     ^^  It  is  ondoabtedly 
true  that  in  many  cases  a  principal  is  responnble  for  the  act  of  In 
agent,  which,  although  an  abuse  or  excess  of  the  authoritj  of  tl» 
agent,  was  within  the  general  scope  of  the  business  he  wu  eo- 
plojed  to  transact ;  but  it  is  only  true  between  the  prindpil  aodi 
third  person  who,  believing  and  having  a  right  to  believe  that  an 
agent  was  acting  within,  and  not  exceeding  or  abuang  his  as* 
thoritj,  would  sustain  a  loss,  if  the  act  were  not  considered  as  dttt 
of  the  principal.     It  is  only  true  where  the  sole  question  is,  by 
which  of  two  innocent  parties  a  loss  resulting  from  the  firand  or 
misconduct  of  an  agent  ought  to  be  borne  ?" 

If  the  principal  is  held  liable  upon  this  ground  rather  &$n  upon 
the  ground  that  the  agent  was  actmg  for  him  in  the  particular  n- 
authorized  act,  (which  is  certainly  the  true  reason)  then  it  foDowi 
the  instruction  asked  and  refused  was  not  correct  as  applied  to  the 
facts  of  the  case ;  for  the  defendant  might  be  held  liable,  althoogji 
it  neither  in  fact  nor  in  law  received  the  money  illegally  appio- 
priated  by  its  agent.     It  was  for  this  reason  properly  refosed. 

Judgment  and  the  order  denying  a  new  trial  are  aflirmed.  It 
b  so  ordered. 


THE  STATE  OF  NEVADA,  Respondent,  v.  JAMES  D.  ON- 

NEDY,  Appellant. 

Criminal  Law  —  Charge  assuming  Proof  or  Material  Facts.  Where  Id  ft 
murder  case  the  court  instructed  the  jury  that,  *'  In  order  to  make  a  Wa% 
under  such  circumstances  as  has  been  proven  justifiable  homicide,  it  nmt 
appear  that  the  party  killing  had  retreated  as  far  as  he  safely  could  at  tkt 
time,  and  in  good  faith  declined  all  further  contest,  and  was  compeUed  to  kS 
his  adversary  in  order  to  save  himself  from  death  or  great  bodily  harm,  wUflh 
to  a  reasonable  man  would  appear  imminent":  ffeUi,  that  this  was  mbitM' 
tially  saying  to  the  jury  that  defendant  was  guilty  either  of  murder  or  ■*** 
slaughter,  provided  they  were  satisfied  he  did  not  retreat  to  the  wall  befoiebe 
killed  deceased  —  thus  assuming  the  proof  of  all  the  other  material  and  li* 
sential  facts — and  was  clearly  error. 

JuBTiriADLB  Homicide  —  Retreat  kot  Nbcessart  aftxr  Thrkaib  and  Hoboi 
Demonstrations.  Where  on  a  murder  trial  it  appeared  that  deoeaied  hd 
beaten  defendant  in  a  bmtal  manner,  and  when  oompeDed  by  third  perfonf  to 
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desist,  had  in  the  hearing  of  defendant  asked  for  a  pistol,  and  said  he  would 
shoot  him  on  sight ;  and  that  when  they  next  met,  deceased,  without  being 
assailed  rushed  at  defendant  with  hostile  demonstrations:  H^Ml^  that  if 
the  demonstrations  were  such  as  to  justify  the  belief  that  the  deceased  in- 
tended to  carry  out  his  threat,  defendant  would  be  justified  in  killing  him 
without  retreating. 

Appeal  from  the  District  Court  of  the  Seventh  Judicial  Dis- 
ct,  Lincoln  County. 

The  defendant  was  indicted  for  the  murder  of  John  Keeland, 
eged  to  have  been  committed  on  February  15th,  1871,  at  the 
m  of  Pioche.  He  was  convicted  of  the  crime  of  murder  in  the 
;ond  degree,  and  sentenced  to  imprisonment  at  hard  labor  in  the 
%ie  prison  for  the  term  of  fifteen  years.  A  motion  for  new  trial 
Ting  been  overruled,  he  took  this  appeal. 

SHis  ^  Eing^  for  Appellant. 

The  instruction  given  by  the  court  to  the  jury  was  error.  It 
mmed  the  killing  of  deceased  by  defendant,  which  was  in  issue, 
assumed  the  proof,  or  establishment  in  evidence,  of  the  circum- 
mces  of  the  case.  It  assumed  the  conclusive  establishment,  by 
3  evidence,  of  such  a  state  of  facts  that,  without  the  establish- 
mt  of  a  certain  stated  explanatory  state  of  facts,  the  jury  could 
t  find  a  less  offense  than  murder.  It  w&s  calculated  to  mislead 
9  jury,  inasmuch  as  it  amounted  to  saying  that  the  circumstances 
oven,  in  the  opinion  of  the  court,  required  a  verdict  of  murder, 
less  the  jury  considered  certain  other  and  modifying  circum- 
mces  as  proven,  in  wluch  case  the  verdict  might  be  justifiable 
micide  or  acquittal;  shutting  out  consideration  of  the  lesser 
ense  of  manslaughter.  See  also  St<Ue  v.  McQ-innUy  5  Nev. 
17 ;  State  v.  Anderson,  4  Nev.  265 ;  Caldwell  v.  Center^  80 
d.  639 ;  People  v.  WiUiame,  17  Cal.  142 ;  State  v.  Duffy,  6 
Bv.  188. 

X.  A.  Buckner,  Attorney-General,  for  Respondent. 

The  instruction  objected  to  as  erroneous,  if  read  alone,  would  seem 
be  amenable  to  the  objection;  but  when  taken  in  connection  with 
e  fourth  instruction,  the  objection  vanishes.    It  is  there  said :  ^^  K  it 
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has  been  proven  to  the  satisfaction  of  the  jury  that  a  man  has  been 
killed,  and  that  man  has  been  proven  to  be  the  one  ^hichitis 
charged  in  the  indictment  that  the  defendant  killed,  it  matters  oot, 
provided  the  jury  believe  the  defendant  did  the  killing,  whether  ik 
was  proven  that  'Jack  Keeland'  or  John  Keeland  was  killed." 
The  charge  of  the  court  must  be  taken  as  a  unit. 

By  the  Court,  Lewis,  C.  J.: 

The  jury  in  this  case  were  instructed  that,  "  In  order  to  make  a 
killing,  under  such  circumstances  as  have  been  proven,  justifiable 
homicide,  it  must  appear  that  the  party  killing  had  retreated  as 
far  as  he  safely  could  at  the  time,  and  in  good  faith  declined  all 
further  contest ;  and  was  compelled  to  kill  his  adversary  in  order 
to  save  himself  from  death  or  great  bodily  harm,  which  to  a  reas- 
onable man  would  appear  imminent."  This  instruction  clearij 
assumes  the  proof  of  material  facts,  leaving  but  one  question  to  be 
detennined  by  the  jury,  namely :  whether  the  defendant  had  re- 
treated as  far  as  he  safely  could,  before  he  killed  the  deceased. 
The  "circumstances  proven,"  as  it  is  stated  by  the  court,  rendered 
him  clearly  guilty  of  a  crime,  provided  the  jury  did  not  find  the 
one  fact — that  he  retreated  as  far  as  he  safely  could — ^in  his  favor. 
This  was  substantially  saying  to  the  jury  that  the  defendant  was 
guilty,  either  of  murder  or  manslaughter,  provided  they  were  satis- 
fied he  did  not  retreat  to  the  wall  before  he  killed  the  deceased, 
thus  assuming  the  proof  of  all  the  other  material  and  essential 
facts. 

The  evidence  shows  that,  a  short  time  before  the  killing,  the  de- 
ceased bad  beaten  the  defendant  in  a  brutal  manner,  and  when 
compelled  to  desist  by  the  interference  of  third  parties,  asked,  m 
the  hearing  of  the  defendant,  for  a  pistol ;  and  said  that  he  would 
shoot  him,  the  defendant,  "  on  sight."  There  is  also  some  sligW 
evidence  that,  ten  or  fifteen  minutes  afterwards,  when  the  par<i^ 
met,  the  deceased  rushed  at  the  defendant  in  a  hostile  manner, 
when  the  scuffle  which  resulted  in  the  death  of  deceased  occurred* 
If  it  be  true  that  the  threat  was  made  by  the  deceased  to  kill  de- 
fendant the  first  time  he  saw  him,  and  when  they  next  met  he  rusheo 
at  him  with  hostile  demonstrations,  the  defendant  (if  not  the  assail- 
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)uld  not  be  compelled  to  retreat,  but  if  the  demonstrations 
ch  as  to  justify  the  belief  that  the  deceased  intended  to  carry 
threat,  the  defendant  would  be  justified  in  killing  him  with- 
eating.  Roscoe's  Grim.  Evidence,  765.  But  this  instruo- 
ores  all  these  circumstances  of  the  case,  and  assumes  that 
as  no  ground  of  justification  to  the  defendant  except  that  of 
retreated  as  far  as  he  safely  could, 
tnent  reversed. 


STATE  OF  NEVADA,  Respondent,  v.  DANIEL  E. 

HARKIN,  Appellant. 

Law  —  Charging  Mattkr  or  Fact.  In  a  murder  case,  where  it  ap- 
ed that  defendant  had  kicked  deceased  in  the  face,  but  the  prosecution 
^nded  that  the  killing  was  by  a  kick  upon  the  breast,  and  offered  test!- 
f  to  show  bruises  there;  and  the  judge,  in  overruling  objections  to  such 
Dony,  remarked,  in  the  hearing  of  the  jury,  "  that  there  was  as  much 
nony  that  defendent  had  kicked  deceased  upon  the  chest  as  upon  the 
'*:     Held^  error,  as  charging  in  respect  to  mattter  of  fact 

)N  or  JuDGR^s  Opinion  as  to  Facts  in  Rulings  as  to  Etidenoe.  The 
ion  of  a  judge  in  respect  to  a  matter  of  fact  in  a  criminal  case  can  be  as 
lively  conveyed  \o  the  jury  by  expressing  it  in  their  hearing  while  ruling 
1  an  objection  to  evidence,  as  by  embodying  it  in  an  instrucUon  to  them; 
lie  has  no  more  right  to  volunteer  such  an  opinion  in  one  case  than  in  the 
r. 

to  Cure  Erroneous  Expression  of  Opinion  as  to  Facts.  Where  a 
3  in  the  course  of  a  murder  trial,  in  overruling  an  objection  to  testimony 
ing  to  show  that  defendant  had  kicked  deceased  fatally  in  the  breast, 
.rked,  "that  there  was  as  much  testimony  that  defendant  had  kicked 
ised  upon  the  chest  as  upon  the  face,"  and  afterward  took  occawon  to 
:  to  the  jury  that  in  making  the  remark  he  was  simply  ruling  upon  an 
3tion  to  testimony,  and  addressing  himself  more  directly  to  counsel,  and 
he  did  not  wish  to  be  understood  as  saying  how  much  or  how  little  teeti- 
f  there  was  upon  any  particular  point,  and  that  the  whole  matter  was  for 
.  to  pass  upon :  Held^  that  the  error  of  the  remark,  if  curable  at  all,  was 
;ured  by  the  caution — there  being  no  retraction  of  his  opinion,  but  merely 
claimer  of  opinion  as  to  the  absolute  weight  of  such  testimony. 

p  Inadvertence  as  fatal  as  Willful  ones.    If  a  judge  in  the  course 

criminal  trial  expresses  in  the  hearing  of  the  jury  his  opinion  as  to  a 

er  of  fact,  the  injury  to  defendant  demands  redress  as  Imperatively  in  thQ 

of  a  mere  inadvertence  on  his  part  as  in  case  of  a  willftil  evasion  of  the 

26 
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Indictment  for  Murdkb — Diucurber  —  Surplusage.  Where  an  indictmeDtfor 
murder,  in  other  respects  sufficient,  charged  that  defendant  "feloniously, 
willfully  and  with  malice  aforethought,  to  kill  WUllam  ffardwick^  did  with  his 
hands  and  feet  strike,  beat  and  kick,*'  &c.,  going  on  to  charge  the  iDfliction 
thereby  of  mortal  wounds  upon  deceased,  from  which  he  died ;  and  a  d^ 
fnurrer  was  interposed  on  the  ground  that  the  facts  stated  did  not  constitute 
fLVL  offense  known  to  the  statute :  Hddy  properly  overruled,  for  the  reason 
iliat  the  words  *'  to  kill  William  Hardwick  **  might  be  rejected  as  surplusage, 
find  an  indictment  for  murder,  good  on  general  demurrer,  would  still  re- 
main. 

Ihdictment  charging  Murder  argumentatitelt  aided  on  General  Demubbol 
Where  in  an  indictment  for  murder,  otherwise  sufficient,  it  was  substantially 
charged  that  defendant  with  malice  aforethought  struck  deceased,  thereby 
girlng  him  a  mortal  wound,  of  which  he  died ;  and  it  was  objected  on  general 
demurrer  that  the  killing  was  not  charged  in  positive  and  direct  terms,  bnt 
only  argumentatively :  ffeld^  that  though  such  an  indictment  might  be  held 
defective  on  special  objection,  it  was  aided  on  general  demurrer. 

Approved  forms  or  Indictment  should  be  adhered  to.  Though  indictments  in 
unusual  language  may  be  held  sufficient,  nothing  is  gained  by  a  depaitnre 
from  approved  precedents  and  forms. 

Appeal  from  the  District  Court  of  the  Second  Judical  District, 
Douglas  County. 

The  diflBculfy,  which  resulted  in  the  killing  of  deceased,  oc- 
curred in  a  place  known  as  the  Snug  Saloon,  in  Genoa,  Doo^s^ 
County.     Several  persons  were  present,  besides  deceased  ani 
defendant.     Hardwick  was  under  the  influence  of  liquor.    Aft^^ 
some  conversation  with  Harkin  about  twenty  dollars  which  HatA" 
wick  owed  Harkin,  Hardwick  referred  to  threats  that  he  eb>^ 
Harkin  had  made  against  him.    Harkin  denied  making  any  threat 
The  two  men,  together  with  a  third  person  present,  then  drank 
gether  at  Hard  wick's  expense.     Soon  afterward  Hardwick  tum^^ 
to  Harkin,  and  insisted  that  Harkin  had  threatened  him,  and  th^^ 
he,  Hardwick,  was  a  poor        *  *  ♦  * 

[usmg  a  coarse  phrase],  and  had  just  as  lief  die  there  as  ax::^ 
place,  and  spoke  about  going  out  and  fighting.  Upon  this  Harld^ 
struck  Hardwick  and  knocked  him  down,  and  then  jumped  upC^ 
him  and  kicked  him  several  times.  Hardwick  lay  bleeding  ar^ 
insensible  for  some  time,  and  died  four  or  five  days  afterward. 

Defendant,  being  convicted  of  murder  in  the  second  degrer^ 
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ras  sentenced  to  the  State  prison  for  twenty-five  years.    A  motion 
or  new  trial  having  been  overruled,  this  appeal  was  taken. 

JEUis  ^  King  and  Thomas  Wells^  for  Appellant. 

I.  The  indictment  does  not  precisely  and  with  certainty  charge 
efendant  with  killing  Wm.  Hardwick.  It  only  charges  such  killing, 
*  at  all,  by  argument,  or  by  inference,  or  by  conclusion  of  law.    See 

Blackstone,  306, 307, 310  and  376.  It  nowhere  directly  and  cer- 
iinly  charges  that  defendant  killed  or  wounded  the  deceased.  It 
\  claimed  that  '^  to  kill "  is  used,  and  that  this,  in  connection  with 
hat  follows,  is  equivalent  to  charging  that  defendant  killed  de- 
based. We  think  not.  It  may  be  inferred  from  the  language 
sed  that  defendant  killed  deceased,  but  in  neither  is  it  directly  or 
ith  certainty  charged  that  he  did  kill  him. 

II.  The  judge  had  no  right  to  make  the  statement  that  there 
'as  as  much  evidence  that  defendant  kicked  deceased  on  the  chest 
s  on  the  face.  It  was  without  warrant  of  law  or  fact.  It  was 
rithout  his  province  as  judge.  It  was  as  much  calculated  to  im- 
ress  and  influence  the  minds  of  the  jury,  as  if  he  had  said  ^^  your 
bjection  to  the  evidence  of  and  concerning  the  autopsy  to  be  given 
y.  the  medical  witnesses  is  not  good,  and  is  overruled  because 
here  is  positive  evidence  that  defendant  did  kick  Hardwick  on  the 
►reast."  3  Gr.  &  Wat.  1371 ;  State  v.  Ah  Tong,  ante,  148.  It 
natters  not  when^  during  the  progress  of  a  trial,  a  court  invades 
he  province  of  the  jury,  by  charging  as  to  evidence ;  or  by  saying 
my  thing  calculated  to  impress  or  influence  their  minds,  or  shape 
iheir  conclusions  za  to  what  has  been  proven ;  or  as  to  what  degree 
>f  credence  is  to  be  ^ven  to  any  particular  part  of  the  testimony ; 
)r  to  the  evidence  upon  any  ^ven  point  or  fact  in  the  case.  See 
ilso,  4  Winston,  47 ;  3  Jones,  (Law)  6 ;  14  Wis.  427 ;  27  Cal. 
518 ;  16  Cal.  98 ;  Const.  Nev.  Art.  VI,  Sec.  12. 

in.  Defendant  asked  the  court  (not  in  the  presence  of  the  jury) 
to  remedy  the  wrong.  The  record  shows  what  the  court  did  in 
response.  It  made  *^  bad,  worse."  Defendant  tried  again  to  have 
the  injustice  (not  willful,  we  are  sure)  repaired,  by  asking  certain 
instractions,  which  were  refused ;  and  again  by  a  motion  for  a  new 
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trial,  which  was  denied.  In  intendment  of  law,  and  in  justice  to 
the  defendant,  the  utterance  complained  of  should  be  treated  the 
same  as  an  instruction  to  the  jury.  See  1  Gr.  k  Wat.  on  New 
Trials,  310  et  seq. ;  12  Johns.  518 ;  8  Wend.  102 ;  12  Mass.  22 ; 
11  Pick.  140, 162  and  868 ;  6  Cow.  682 ;  17  Cal.  142. 

J.  W.  Bealy^  for  Respondent. 

I.  The  indictment  was  sufficient,  because  it  complied  fuHj  and 
Bubstantiallj  with  the  requirements  of  the  statute  in  ^'  containing 
the. title  of  the  action,  specifying  the  name  of  the  court  to  which 
the  indictment  is  presented,  and  the  names  of  the  parties ;  a  state- 
ment of  the  acts  constituting  the  offense  in  ordinary  and  ccmcise 
language,  and  in  such  a  manner  as  to  enable  a  person  of  oommoo 
understanding  to  know  what  is  intended."  Grim.  Prac.  Act,  Sees, 
from  233  to  246 ;  State  v.  Ander9<m^  8  Nev.  255 ;  People  ▼.  Ste9- 
ensan,  9  Cal.  278 ;  9  Cal.  576 ;  10  Cal.  818 ;  27  Cal.  507 ;  84 
Cal.  191,  211. 

n.  The  remark  of  the  judge  ^^  that  there  was  as  much  testimon; 
that  defendant  had  kicked  deceased  upon  the  chest  as  upon  th 
face  "  should  not  be  considered  fatal,  or  even  sufficient  ground  fo; 
a  new  trial,  when  upon  suggestion  of  counsel  for  defendant  Qi^.m=±^ 
court  fully  corrected  the  error  and  closed  the  correction  by  saying 
"  The  whole  matter  is  for  the  jury  to  pass  upon,  and  they  will  ol 
serve  for  themselves  what  the  testimony  is."     People  v.  St 
sauy  28  Cal.  465 ;  People  v.  Moore,  8  Cal.  90 ;  People  t.  Gareus^ 
25  Cal.  531.    The  court  by  its  remark  was  only  giving  a 
for  its  ruling  upon  the  admission  of  evidence  in  relation  to 
on  the  chest,  and  it  may  be  fairly  interpreted  to  have  been  only   ^^^  a 
statement  of  the  evidence.    The  judge  ^^  may  state  the  testimosKr "^Dy 
and  declare  the  law."     Stats.  1861,  472.     It  was  not  possible         <  to 
rule  upon  the  question  of  the  admissibility  of  the  testimony 
ing  wounds  on  the  breast  of  deceased,  without  allowing  the  j 
to  glean  inferentially  the  opinion  of  the  court  upon  the  questio! 
evidence  as  to  blows  upon  the  chest. 

L.  A.  BuckneTj  Attorney-General,  also  for  Respondent.      ^  — 
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Bj  the  Ooorty  Garber,  J.  : 

The  appellant  was  convicted  of  murder  in  the  second  degree,  on 
sn  indictment  accusing  him  of  the  crime  of  murder,  committed  as 
follows :  '^  That  said  Daniel  E.  Harkin,  of  the  county  of  Douglas, 
£tate  of  Nevada,  on  the  mnth  day  of  November,  a.  d.  1871,  or 
tiiereabouts,  at  Genoa,  county  of  Douglas,  State  of  Nevada,  without 
authority  of  law,  feloniously,  willfully,  and  with  malice  aforethought 
4o  kill  William  Hardwick^  did,  with  his  hands  and  feet,  strike,  beat 
^md  kick  the  said  William  Hardwick  in  and  upon  the  head,  neck, 
Ireast  and  body ;  then  and  there,  by  said  beatmg,  striking  and 
lacking,  giving  unto  said  William  Hardwick  several  mortal  strokes, 
-wounds  and  bruises,  in  and  upon  the  head,  neck,  breast  and  body 
of  him,  said  William  Hardwick ;  from  which  said  several  mortal 
strokes,  wounds  and  bruises,  given  as  aforesaid  by  said  Daniel  E. 
Harkin,  he,  said  William  Hardwick,  died,  on  the  fourteenth  day  of 
November,  a«  d.  1871,  at  Genoa,  in  the  county  of  Douglas,  State 
of  Nevada."- 

The  defendant  demurred,  on  the  ground  that  the  facts  stated 
do  not  constitute  a  public  offense,  as  known  to  our  statutes.  The 
demurrer  was  overruled.  On  the  trial,  the  prosecution  contended 
that  the  death  resulted  from  a  kick  inflicted  on  the  breast  of  de- 
ceased, and  introduced  testimony  tending  to  show  that  the  defend- 
ant knocked  the  deceased  down  and  kicked  him  on  the  face,  and 
also  on  the  breast.  The  defendant  contended  that  deceased  was 
not  kicked  on  the  breast,  and  that  the  wound  or  bruise  on  the 
breast  resulted  from  a  fall,  which,  it  was  testified,  happened  the 
day  before  the  affray.  The  testimony  tending  to  establish  the  fact 
of  the  kicking  on  the  face  was  much  stronger  and  more  positive 
than  that  going  to  show  a  kicking  on  the  breast.  The  prosecution 
was  allowed — and  properly  allowed — against  the  objection  of  the 
defendant,  to  prove  by  physicians  that  they  detected  signs  of 
braises  or  ecchymosis  on  the  breast.  The  point  of  the  objection 
^as,  that  the  state  had  not  shown  that  any  wound  or  bruise  had 
t>een  inflicted  upon  the  breast  of  the  deceased  by  the  defendant. 
Xii  overmling  this  objection,  the  judge  remarked,  in  the  presence 
^^d  hearing  of  the  jury,  ^^  that  there  was  as  much  testimony  that 
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defendant  had  kicked  deceased  upon  the  chest,  as  upon  the  face/' 
To  the  use  of  this  language  in  the  hearing  of  the  jury,  the  defeod- 
ant  then  objected.  The  record  further  shows,  that  ^^  after  all  the 
testimony  was  in,  and  just  before  the  commencement  of  the  ail- 
ment, the  court  remarked  as  follows :  ^  Upon  suggestion  of  coonsel 
for  the  defendant,  and  in  order  that,  beyond  any  peradyentore,  &e 
jury  may  have  no  misunderstanding  as  to  the  words  or  meaning  of 
the  court,  when,  in  ruling  upon  an  objection  to  certdn  testimoDy, 
the  court  sdd  that  there  is  as  much  testimony  that  the  defendant 
kicked  deceased  upon  the  breast  as  upon  the  face,  or  used  words 
to  that  effect,  the  court  wishes  to  say  that  it  was  simply  roliog 
upon  the  objection  as  it  was  made,  and  the  question  was  as  to  ilie 
competency  of  the  testimony  objected  to.  The  testimony  was 
allowed,  and  the  objection  was  overruled.  This  court  does  not 
wish  to  be  understood  as  saying  how  much  or  how  little  testimony 
there  is  upon  any  particular  point.  The  whole  matter  is  for  the 
jury  to  pass  upon,  and  they  will  observe  for  themselves  what  the 
testimony  is ' ;  and  that  the  above  remarks  were  not  delivered 
direct  to  the  jury,  as  though  the  court  were  delivering  an  oral 
charge  to  them,  but  the  court  spoke  and  acted  more  directly  to 
counsel  for  defendant,  precisely  as  when  making  the  ruling  upon 
the  point  in  which  the  alleged  objectionable  words  were  used. 

"  Nothing  was  then  said  further,  and  the  argument  then  com- 
menced." 

Had  the  language  objected  to  occurred  in  the  written  instmc- 
tions  given  to  the  jury,  the  use  of  it  would,  beyond  question,  ha^^ 
constituted  such  manifest  error  as  to  entitle  the  defendant  to  a  no^ 
trial.  The  wit  of  man  could  scarcely  devise  a  more  palpable  viol^^ 
tion  of  that  provision  of  our  organic  and  statute  law,  which  prohibits 
judges  from  charging  juries  in  respect  to  matters  of  fact.  **  The 
great  object  of  this  provision  is  to  prevent  the  judge  from  interfe^ 
ing  with  the  province  of  juries  by  any  statement  of  his  own  jfl%' 
ment  or  conclusion  upon  matters  of  fact ;  to  guard  against  «ny 
bias  or  undue  influence  which  might  be  created  in  tiie  .minds  of 
jurors,  if  the  weight  of  the  opinion  of  the  court  should  be  pennitt^ 
to  be  thrown  into  the  scale,  in  deciding  upon  issues  of  fact**  ^ 
AUen,  279. 
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It  is  evident  that  the  opinion  of  the  court  can  be  as  effectively 
lonveyed  to  the  jury  by  expressing  it  in  their  hearing  while  ruling 
ipon  an  objection  to  evidence,  as  by  embodying  it  in  what  purports 
o  be  a  declaration  of  the  law  for  their  instruction.  Accordmgly — 
ind  we  think  correctly — it  has  been  held,  that  the  judge  has  no 
nore  right  to  volunteer,  before  the  jury,  his  opinion  upon  a  material 
act  in  controversy,  while  deciding  a  question  of  law  on  the  trial, 
ihan  he  has  to  charge  the  jury  in  respect  to  such  fact.  27  Cal. 
}19 ;  2  Winston,  47.  The  right  to  a  decision  on  the  facts,  by  a 
nry  uninfluenced  and  unbiassed  by  the  opinion  of  the  judge,  has 
t>een  deemed  worthy  of  a  constitutional  guarantee.  It  cannot  be 
lawfully  denied,  by  the  simple  evasion  of  looking  at  the  counsel 
instead  of  at  the  jury,  or  of  foisting  the  opinion  into  a  ruling  upon 
testimony. 

The  opinion  here  expressed  was  entirely  uncalled  for.  It  was 
not  necessary,  in  order  to  explain  the  ruling,  to  say  anything  about 
the  relative  weight  of  the  testimonj^.  It  was  enough  that  there 
was  testimony  sufficient  in  law  to  authorize  the  jury  to  infer  from 
it  the  fact  that  the  deceased  sustained  the  injury  in  question  at  the 
hands  of  the  defendant.  6  Nev.  349-350.  The  necessity  imposed 
upon  the  court  of  deciding  the  question  of  law  whether  there  was 
any  evidence  from  which  the  jury  could  draw  a  certain  inference, 
afforded  no  pretext  for  the  announcement  of  an  opinion  on  the  ques- 
tion of  fact  as  to  the  weight  of  such  evidence,  as  compared  with 
other  testimony  in  the  case. 

The  error,  if  curable,  was  not  cured  by  the  remarks  made  at  the 
close  of  the  testimony.  At  best,  they  left  the  matter  where  it  was 
before.  There  was  no  retraction  of  the  opinion  that  the  testimony 
^ending  to  prove  the  two  facts  referred  to  was  equiponderant ;  but 
Herely  a  disclaimer  of  any  opinion  as  to  the  absolute  weight  of  such 
testimony.  As  we  held  in  State  v.  Ah  Tong^  ante^  the  express 
statement  that  the  whole  matter  was  for  the  jury  to  pass  upon  was 
usufficient  to  obviate  the  effect  of  the  opinion  previously  expressed. 

Moreover,  it  is  difficult  to  give  to  these  remarks  any  pertinency 
Prhatever,  without  regarding  them  as  an  oral  instruction  to  the  jury; 
^nd,  80  considered,  the  fact  that  they  were  not  reduced  to  writing 
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would  constitute,  of  itself,  ample  ground  for  a  reversal.  PeopU  t. 
Bands  J 1  Nov.  33 ;  People  v.  Ah  Tong,  12  Cal.  346. 

Of  course,  we  impute  no  want  of  fumess  or  impardaUtj  to  the 
learned  judge  before  whom  this  case  was  tried.  Such  inadvertettee 
as  this  evidently  was  will  sometimes  occur  in  the  hurry  of  a  trial, 
with  whatever  purity  and  ability  justice  is  administered.  But  whra 
it  does  occur,  the  injury  to  the  defendant  demands  redress  as  im- 
peratively in  the  case  of  a  mere  inadvertence,  as  in  case  of  a  wilUiil 
'evasion  of  the  law ;  and,  we  think,  it  is  shown  that  to  tolerate  tbe 
former  would  necessarily  result  in  ^ving  free  scope  to  the  latter. 

The  demurrer  to  the  indictment  was  properly  overruled.  Reject- 
ing as  surplusage  the  words  <'  to  kill  William  Hardwick,'^  an  in&t- 
ment  good  on  general  demurrer  remains.  17  Cal.  169.  These 
words  may  be  disregarded  as  though  they  were  struck  {rem  the 
indictment.  1  Bishop's  Grim.  Prac,  §  231.  It  will  then  charge  aU 
the  elements  of,  or  facts  necessary  to  constitute  the  crime  of  murder 
as  defined  in  our  statute,  viz :  that  at  a  time  mentioned,  at  a  place 
within  the  jurisdiction  of  the  court,  the  defendant  did  unlawfiiDy 
kill  the  deceased  with  malice  aforethought.  People  v.  Cronin,  34 
Cal.  209 ;  Newcomb  v.  The  State,  37  Miss.  396 ;  State  v.  TentB, 
54  Maine,  408.  It  is  urged  that  the  killing  is  not  charged  in  posi- 
tive and  direct  terms,  but  only  argumentatively  and  by  inference. 
We  are  inclined  to  think  that  if  this  objection  had  been  distinctly 
specified  in  the  demurrer,  it  should  have  been  sustained.  Bat,  if 
the  statement  that  A  struck  B,  thereby  ^ving  him  a  mortal  woond, 
of  which  he  died,  be  only  an  argument  that  A  killed  B,  it  is  ce^ 
tainly  an  infallible  argument.  The  defectiveness,  if  any,  of  such  a 
pleading  is  not  in  the  matter  pleaded,  but  in  the  manner  of  plead- 
ing it.  The  point  of  the  objection  is  that  the  indictment  is  not 
direct — not  that  the  facts  stated  do  not  constitute  a  public  offense. 
Therefore,  although  not  direct,  but  only  argumentative,  the  indict- 
ment is  aided  on  general  demurrer.  Stats.  1861, 465,  Sees.  286- 
287 ;  Gould's  Pleadings,  Ch.  3,  Sees.  28-30. 

Nothing  is  gained,  however,  by  a  departure  from  approved  prec- 
edents and  forms.  In  this  case,  for  instance,  days  of  labor  spent 
in  investigating  and  arguing  the  sufficiency  of  the  indictment  would 
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kve  been  saved  by  the  insertion  of  the  usual  and  formal  allegation 
'  an  assault  in  lieu  of  the  words  italicized,  and  the  addition  of  the 
aose  ^^  and  so  the  jurors  aforesaid,  etc.,  do  say  that  the  said  Dan- 
l  K.  Harkin  him,  the  said  William  Hardwick,  in  manner  and  form 
bresaid,  feloniously,  willfully,  unlawfully  and  of  his  malice  afore- 
tought,  did  kill  and  murder,  etc.," — annexing  (either  expressly 
•  by  proper  copulatives)  the  epithets  unlawfully,  with  malice  afore- 
Lought,  etc.,  to  every  act  set  forth  as  a  constituent  of  the  offense. 
The  judgment  and  the  order  refusing  a  new  trial  are  reversed, 
id  the  cause  remanded  for  a  new  trial. 

By  Whitman,  J. : 

I  concur  in  the  judgment  upon  the  reasoning  of  Justice  Garber. 
^pon  the  other  point  discussed,  I  express  no  opinion. 


AMUEL  B.  FERGUSON,  Respondent,  v.  A.  H.  RUTHER- 

FORD  ET  ALS.,  Appellants. 

'iHUL  OF  Right  of  Propxr  Cross-examination  Error.  Where  on  the  trial 
of  an  action  of  assumpsit  for  work  and  labor,  in  which  defendant  pleaded 
a  general  denial  and  a  special  contract  which  had  not  been  complied  with, 
plaintiff  testified  as  a  witness  on  his  own  behalf  to  a  contract  different  from 
that  claimed  by  defendant,  and  to  the  performance  of  the  work  and  labor  and 
its  Talue ;  whereupon  defendant  claimed  the  right  to  show,  by  cross-examina- 
tion of  plaintiff,  the  existence  and  terms  of  the  special  contract  as  he  claimed 
it,  which  was  denied  on  the  ground  that  it  was  not  proper  cross-examination : 
Hdd^  error. 

Otincb  of  Cross-Exahination.  a  defendant  cannot  on  cross-examination  of 
plaintiff  draw  out  proof  of  **  new  matter ";  but  he  may  properly  elicit  all 
such  particular  facts  as  can  tend  to  disprove  the  essential  or  ultimate  facts  in 
the  plaintiff  *s  case,  which  the  direct  examination  tended  to  prove. 

^iw  Hatter  "  in  Action  on  Contract.  As  "  new  matter "  is  matter  in  con- 
fession and  avoidance,  such  as  cannot  be  introduced  in  evidence  under  an 
answer  simply  denying  the  allegations  of  the  complaint,  it  follows  that  in  an 
action  on  a  contract  it  is  not  proving  new  matter  for  the  defendant  to  show 
that  there  are  other  terms  in  the  contract  relied  on  besides  those  shown  by 
plaintiff,  whether  such  proof  be  calculated  to  defeat  the  action  or  only  to 
reduce  the  damages.  ^ 
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Cross-Examination  hat  be  Thorough,  Searching  and  ExnACsriYE.  So  far  as  « 
party  has  a  right  to  cross-examine,  it  is  his  privilege  to  make  a  tbonragfa, 
searching  and  exh:iu>tive  i  xamination. 

Right  op  Defendant  ox  Cp.oss-Examination  of  Plaintiff.  Where  in  to  action 
on  contract  the  pkintilf  took  the  stand  and  testified  to  the  existence  and 
terms  of  the  contract  as  claimed  by  him :  Heldj  that  the  defendant  had  tbe 
right  to  draw  out,  on  cross-exanunation  and  by  leading  questions,  anjthiog 
which  would  tend  to  contradict,  weaken  or  modify  the  direct  testimonj  of 
plaintiff,  or  any  inference  which  might  have  resulted  from  it,  tending  in  any 
degree  to  support  his  ca?e. 

Appeal  from  the  District  Court  of  the  Seventh  Judicial  D»- 
trict,  Lincoln  County. 

The  defendants  in  this  action  were  A.  H.  Rutherford,  George 
W.  Rutherford  and  L.  J.  Hanchett.  The  facta  are  stated  in  the 
opinion. 

Hawley  ^  Barrow^  for  Appellants. 

I.  It  was  error  for  the  court  to  refuse  to  allow  defendants  to 
cross-examine  plaintiff  upon  the  whole  contract,  the  matters  pe^ 
taining  to  the  crushing  and  reduction  of  the  ores,  and  as  to  all 
payments  made  therefor  and  for  freight  -  money  advanced.  A 
cross-examination  is  about  the  only  test,  certainly  the  most  effica- 
cious one,  which  the  law  has  yet  devised  to  discover  the  trutJi. 
To  deprive  a  party  of  this  right  is  such  irregularity  and  error  as 
to  prevent  the  party  from  having  a  fair  and  impartial  trial,  and  is 
sufficient  to  reverse  the  case.  1  Greenl.  Ev.,  §446;  10  Micb. 
460 ;  14  Cal.  23 ;  29  Ind.  456  ;  37  New  York,  143  ;  47  Maine, 
470 ;  8  Black,  556 ;  29  Ind.  293 ;  33  Cal.  647  ;  8  Gray,  172. 

n.  It  is  true,  defendants  might  have  made  the  plsuntiff  tbeir 
own  witness  and  then  examined  him.  But  a  party  ought  not  to  be 
compelled  to  make  his  adversary's  witness  his  own  in  order  to 
explain  a  transaction  about  which  the  witness  has  testified  in  chief) 
when  the  object  can  be  accomplished  by  a  regular  cross-exanun** 
tion  conducted  within  proper  limits.  Such  a  rule  if  adopted  would 
entirely  destroy  the  object  of  a  cross-examination,  and  deny  to  » 
party  the  right  which  tiie  law  allows  of  attacking  the  credibility  of 
a  witness  or  testing  the  accuracy  of  his  memory,  or  disproving  bis 
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statements,  or  of  explaining  the  entire  transaction.  See  White  v. 
J)eickins,  19  Geo.  285.  Nor  does  it  cure  the  error  because  some 
of  the  matters  were  partially  inquired  into  afterward,  and  allowed 
imthout  objection.  See  also  Cazenove  v.  Vaugharij  1  Maule  & 
Selw.  4  ;  IRasim  v.  Forrest^  25  Wend.  651. 

m.     It  was  part  of  plaintiff's  original  case  to  prove  the  entire 

oontract,  and  it  was  error  to  stop  half  way  in  chief  and  allow 

plaintiff  the  privilege  of  running  over  the  whole  track  in  rebuttal. 

1  Greenl.  Ev.  §  74  ;  Leland  v.  Bennett^  5  Hill,  289 ;  Valentine  v. 

Mahoney,  37  Gal.  398. 

A%hleyy  Thornton  ^  Kelly ^  for  Respondent. 

The  questions  were  properly  ruled  out  at  the  time,  since  they 
^ere  intended  by  defendants  to  call  out  evidence  to  sustain  the 
counter  clum,  and  defendants  could  not  introduce  their  special  de- 
fence in  cross-examination.  Besides,  the  ruling  out  of  these  ques- 
tioDg  was  immaterial,  as  the  matters  inquired  about  were  fully  exam- 
ined into  without  objection,  as  shown  by  the  questions  and  answers 
^ven. 

By  the  Court,  Gabber,  J. : 

The  first  count  of  the  complaint  in  this  case,  if  it  states  any  cauBe 
of  action,  sets  forth  a  general  indebitatus  assumpait  for  work  and 
labor  performed  for  the  defendants  in  crushing  and  amalgamating 
for  them  certain  quartz  ores.  The  answer  attempts :  first,  to  deny 
each  allegation  of  the  complaint ;  and  second,  to  set  up  that  the  serv- 
ices were  rendered  under  a  special  contract  that  the  ores  should  be 
worked  for  twenty  dollars  per  ton,  the  plaintiff  guaranteeing  to  re- 
turn to  the  defendants,  in  bullion,  seventy-five  per  cent,  of  the  pulp 
assay,  and  that  such  return  had  not  been  made. 

On  the  trial,  before  a  jury,  the  plaintiff  testified  on  his  own  be- 
half as  follows :  "  Between  September  1st,  1870,  and  December 
lat,  1870, 1  crushed,  at  my  mill  in  Silver  Park,  for  defendants  and 
at  their  request,  one  hundred  and  sixty  and  a  half  tons  of  ore. 
I  was  to  receive  for  the  crushing  and  amalgamating  twenty  dollars, 
<ioin,  per  ton.    I  also  paid  freight  on  said  ores  in  part.     On  the 
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last  two  lots  of  ore  I  paid  out  for  frei^t  9297.76  in  coin,  whici 
has  not  been  repaid  me.  This  amount  was  paid  at  die  reqnest  o 
Ratherford  and  Hanchett." 

The  defendants  then  attempted  to  cross-examine  as  follows: 

Question  1.  State  whether  there  was  a  special  contract  made  be- 
tween you  and  the  defendants  for  the  crushing  and  working  the  orec 
jou  have  referred  to  ? 

Question  2.  WiU  you  state  whether  the  agreement  to  pay  yoc 
$20  per  ton  was  the  whole  contract  made  between  you  and  defend 
ants  with  regard  to  crushing  the  ores,  or  whether  it  was  only  pa^ 
of  the  contract  ? 

Question  3.  Did  you  not,  at  the  time  defendants  agreed  to  p^ 
you  $20  per  ton  for  crushing  said  ores,  agree  with  them,  as  part  % 
the  same  contract,  that  you  would  guarantee  to  return  to  them  T 
per  cent,  of  the  value  of  the  pulp  assay  of  all  siud  ores  ? 

Question  4.  Did  you  say  you  were  to  have  $20  for  cmshiiig  j 
Ans.  Tes. 

Question  5.  Was  that  all  the  agreement  ?  , 

Ans.  It  was  not. 

Question  6.  Was  that  the  whole  contract  in  regard  to  the  crash- 
ing ?  Ans.  I  was  to  crush  "  No.  7"  ore  at  75  per  cent  of  the 
pulp  assay  in  bullion.  The  contract  was  made  with  A.  H.  Rotb- 
erford,  and  was  not  to  extend  to  the  "  M.  F."  or  "  No.  9"  ore. 

Question  7.  Will  you  state  the  entire  contract  between  you  and 
Rutherford,  in  regard  to  the  crushing  of  the  ore  for  which  to 
action  was  brought  ?  State  the  whole  contract,  and  when  it  wtf 
made^  and  by  whom  ?  Ans.  I  met  A.  H.  Rutherford  at  Wheelert 
store ;  he  asked  what  per  cent.  I  would  work  "  No.  7  "  ore ;  I  toM 
him  I  would  work  5  or  10  tons  as  a  test  at  76  per  cent ;  I  received 
no  ore  from  him  under  this  talk,  and  made  no  bargain.  Aboot 
August  20th,  I  met  him  in  Hamilton ;  he  was  not  satisfied  about 
the  return  of  some  ore  he  had  worked  there ;  I  told  him  I  could 
work  his  "  No.  7  "  ore  to  75  per  cent,  if  it  worked  as  weU  aa  the 
ore  I  had  worked  for  Church.  "  No.  9  "  and  "  M.  F."  ore  were 
not  in  the  agreement;  the  amount  still  due  me  from  defendants  is 
$861.53  for  crushing,  and  $297.75  paid  for  hauling. 

Question  8.  Have  you  received  to  your  own  use,  or  retained  out 
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llion  produced  by  you  from  said  ores,  any  of  sdd  bullion  ? 
te  the  amount. 

>n  9.  Have  you  ever  received  any  money  from  the  defend- 
rushing  the  rock  referred  to  ?  If  so,  when  and  how  much  ? 
)n  10.  If  you  crushed  in  all  160  tons  of  ore,  at  $20  per 
is  it  that  you  only  claim  the  sum  of  $861.58  for  sdd 
?  Why  do  you  not  claim  the  whole  $3,200  ? 
lestions  numbered  1,  2,  3,  8,  9  and  10,  were  objected  to 
aintiff,  on  the  ground  that  they  were  introductory  of  the 
i's  case.  The  objection  was  sustained  and  the  questions 
allowed  to  be  answered,  to  which  ruling  the  defendants 

The  defendants  then  requested  permission  to  examine 
ss  generally  as  to  the  existence  and  terms  of  said  special 
and  to  show  thereby  that,  according  to  its  terms,  tlic 
if  he  complied  therewith,  had  in  his  hands  more  than 
'  said  bullion  to  pay  him  the  contract  price,  and  that  all 
referred  to  in  the  complaint  were  included  in  the  agree- 
d  that  the  plaintiff  had  kept  all  the  accounts  relatmg  to 
nd  bullion  and  assays.  This  was  refused,  and  to  the  re- 
defendants  excepted.  There  was  no  reexamination,  and 
lony  of  this  witness  constituted  the  plaintiff's  case  in 

thereupon  he  rested, 
fendants  then  introduced  testimony  in  support  of  the  case 
offered  to  make  out  by  cross-examination,  and  the  plaintiff, 
1,  introduced  testimony  tending  to  sustain  his  theory  that 
*tion  of  the  ore  was  embraced  within  or  worked  under  the 
act ;  and,  further,  that  so  much  thereof  as  bound  him  to 
)f  the  75  per  cent,  had  been  waived  by  mutual  consent 
work  was  done.  The  verdict  was  in  favor  of  the  plaintiff 
en  claimed,  $1,159  53. 

pellants  assign  for  error  the  denial  of  the  privilege  of 

lination  as  above  set  forth.     The  respondent  contends : 

the  rulings  were  correct,  for  the  reason  specified  in  his 

and   second,  that  they  were  immaterial,  because  the 
iquired  about  were  fully  examined  into  without  objection, 
by  the  answers  above  copied, 
tibe  first  proposition,  the  result  is  the  same,  whether  we 
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apply  to  the  facts  of  this  case  the  English  or  the  American  nde. 
By  the  former,  the  defendants  had  the  right  to  cros^-examine  the 
witness  upon  all  matters  material  to  the  issue.  See  2  Gray,  (Mass.) 
264 ;  24  Wis.  70.  By  the  latter,  they  could  not,  on  cross-exannna- 
iion,  draw  out  proof  of  ^^  new  matter  " ;  but  ought  elicit  all  sach 
particular  facts  as  might  tend  to  disprove  the  essential  or  oldiDate 
facts  in  the  plaintiff's  case,  which  the  direct  examination  tended 
to  prove.     14  Cal.  24. 

The  plaintiff's  case  as  he  made  it — that  which  the  direct  exami- 
nation tended  to  establish  —  was,  that  a  special  contract  between 
him  and  the  defendants  had  been  fully  executed  according  to  its 
terms,  and  that  nothing  remained  to  be  done  but  the  payment  of 
the  agreed  price.  2  Wallace,  9 ;  14  Grattan,  453 ;  1  W.  &  Serg. 
304 ;  2  Vroom,  336 ;  28  Dl.  378.  The  resultant  facts  which 
the  proposed  cross-examination  tended  to  establish,  went  in  £rect 
denial  of  this  case  of  the  plaintiff.  ''  New  matter "  is  matter  in 
confession  and  avoidance.  Gould's  PI.  Ch.  3,  Sec.  195.  It  cannot 
be  introduced  under  an  answer  simply  denying  the  allegations  of 
the  complaint.  But  these  facts  did  not  constitute  new  matter. 
They  qualify  the  contract  relied  on  by  the  plaintiff,  and  introduce  a 
new  condition  into  it.  A  special  plea,  embodying  such  facts,  is  bad 
on  special  demurrer,  as  amounting  to  the  general  issue.  NoA  t. 
Breeze,  11  Mees.  &  W.  352 ;  Jones  v.  Nanney,  1  lb.  333.  Tbis 
is  conclusive  that  they  are  not  matters  in  confession  and  avoidance; 
for,  even  after  the  relaxation  of  practice  which  allowed  many  spec- 
ial defenses  to  be  proved  under  the  general  issue,  all  facts  confessing 
the  truth  of  the  declaration  might  be  specially  pleaded.  Gould, 
Ch.  6,  Sec.  56.  Since  the  new  rules  in  England,  requiring  all 
matters  in  confession  and  avoidance  to  be  specially  pleaded  in  every 
species  of  assumpsit,  such  a  defense  as  that  here  set  up  is  admis- 
sible under  the  general  issue.  Consequently,  under  our  statute  a 
denial  of  the  allegations  of  the  complaint  is  sufficient  to  let  it  in* 
See  Cousins  v.  Paddon,  C.  M.  &  R.  (Exch.)  556 ;  Fegg  v.  Steady 
38  E.  C.  L.  Rep.  373  ;  31  lb.  562 ;  MoffeU  v.  Sackett,  18  N.  Y. 
527 ;  14  Cal.  414. 

In  order  to  recover  the  contract  price,  the  burden  was  on  the 
plaintiff  to  prove  the  contract  and  his  performance  of  it    If?  ^ 
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stead  of  this,  he  had  proved  a  fulfillment  in  good  faith,  but  not  in 
the  manner  prescribed,  and  the  sanction  and  acceptance  of  the  de- 
fendants, still  the  burden  of  producing  and  proving  the  contract 
would  have  rested  on  him.  Laduc  v.  Seymour^  24  Wendell,  64, 
and  cases  supra.  It  follows  that  it  is  not  proving  new  matter,  for 
fhe  defendants  to  show  that  there  are  other  terms  in  the  contract 
from  ivhich  the  plaintiff  has  deviated,  either  to  defeat  the  action, 
or  to  reduce  the  damages,  accordingly  as  the  case  of  the  plaintiff 
is  shaped.  Thus  far,  the  defendants  can  go  under  their  denials. 
The  &ct  that  circumstances  called  forth  by  legitimate  cross-exami- 
nation happen  also  to  sustsun  a  cross-action  or  counter  claim,  affords 
no  reason  why  they  should  be  excluded.     8  M.  &  W.  858. 

In  answer  to  the  second  proposition  of  counsel,  but  little  need 
be  said.  So  far  as  they  had  the  right  to  cross-examine  at  all, 
it  was  the  privilege  of  the  defendants  to  make  a  thorough,  search- 
ing and  exhaustive  examination.  Admitting  that  it  may  be  so  need- 
lessly and  impertmently  protracted  as  to  justify  the  interposition 
of  the  court,  this  is  a  thing  of  rare  occurrence ;  and,  except  in  ex- 
treme cases,  counsel  should  not  be  controlled  or  hampered  in  the 
exercise  of  a  duty  so  delicate  and  important. 

The  facts  here  do  not  excuse  the  interference  of  the  court,  nor 
do  they  justify  what  was  practically  an  absolute  denial  of  the  right. 
That  right  was,  to  draw  out  on  cross-examination  and  by  hading 
questions  anything  which  would  tend  to  contradict,  weaken  or 
modify  the  evidence  the  plaintiff  had  ^ven  on  his  direct  examina- 
tion, or  any  inference  which  might  have  resulted  from  it,  tending  in 
any  degree  to  support  his  case — ^for  instance,  to  show  that  his  con- 
duct had  been  at  variance  with  his  testimony  or  its  tendency.  13 
Gray,  283 ;  14  Mich.  184.  Under  this  rule,  some  of  the  questions 
were  obviously  pertinent.  The  plaintiff  might  have  so  answered 
as  to  show  that  he  claimed  an  amount  inconsistent  with  his  theory 
that  he  did  not  make  the  guarantee  to  the  extent  asserted  by  the 
defendants,  and  that  to  the  extent  that  he  did  guarantee,  this 
condition  of  the  contract  was  waived.  Until  the  questions  asked 
were  answered,  neither  the  court  nor  the  counsel  could  well  vde- 
termine  the  necessity  or  propriety  of  following  them  up  with  other 
questions ;  and,  to  have  proffered  others,  in  defiance  of  the  distmct 
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Tbe  jodgmens  axui  order  appealed  from  are  reTersed. 


THE  STATE  OF  NEVADA  kx  ml.  H.  S.  MASON,  v.  THE 
BOARD  OF  COUNTY  COMMISSIONERS  OF  0RM8BT 
COUNTY. 

PowEK  or  CovsTT  CoMMUBiosns  OTiB  ScpnjQfEsrTAL  AaaiasMEJia.  Under 
the  act  of  18^7,  (Suts.  1867,  111)  tbe  boud  of  coantjr  commiwioDen  tn 
enipowere<l  to  'modifj,  equalize  or  discharge  anr  supplemental  assessoenti 
therein  prorided  for,  opon  proper  application  of  the  pcuij  in  interest 

Coxvrarcnox  or  Statttk  Ru.ati50  to  SrrPLiMKrrAL  Assessmknts.  Tbe  lis* 
gnage  of  the  act  of  1867,  proriding  for  sapplemental  assessments,  (StitL 
1867,  111)  does  not  limit  the  power  of  the  board  of  coantjcommisnooettiB 
reference  to  the  roodifjing,  eqoalLdng  or  discharging  of  sapplemental  tMen* 
ments ;  but  is  evidcntlv  intended  to  enlarge  it  in  distinction  to  the  restrictioDi 
imposed  on  the  commissioners  sitting  as  a  board  of  equalization  under  tbe 
general  rercnuc  law. 

SKS8I058    AND     TiMR     rOR     EqUALIZI50    OR    DiSCnAROINO     SUPPLKMXNTAL    ASSBI- 

MKNT8.  Under  the  statute  relating  to  supplemental  assessments,  (Stats.  1867, 
111)  action  may  be  taken  by  the  board  of  county  commissioners  to  modiff, 
equalize  or  discharge  such  assessments,  irrespective  of  the  particular  ebtf" 
acter  of  session  of  the  board ;  nor  is  there  any  limitation  imposed  hj  tbe 
statute  as  to  the  time  of  application. 

DlSCllAHOK    or    SUPPLEMKNTAL    ASSKSSHENT    BT    (TOUNTT    GOMMISSIONKBS    90f  U^* 

CONSTITUTIONAL.  The  excpcise  of  the  functions  of  the  board  of  connty 
commissioners  in  the  discharge  of  a  supplemental  assessment  under  tbe 
statute  providing  therefor  (Stats.  1867,  111)  is  not  obnoxious  to  the  cao^ 
tutional  division  of  powers.    (Const  Art.  III.) 

Powers  or  County  Commissioners.  The  duties  of  county  commisrioners  ^ 
various  and  manifold ;  sometimes  judicial,  and  at  others  legislative  and  eseo- 
utivo ;  in  matters  relating  to  the  police  and  fiscal  regulations  of  counties,  tbe; 
are  such  as  may  be  enjoined  by  law,  without  any  nice  examination  iot^  ^ 
character  of  the  powers  conferred. 

Interpretation  or  Section  26,  Article  IV,  or  Cohstitution.  The  co^ 
tutional  provision  relating  to  county  commisdoners  seems  to  have  bees 
adopted  (Vom  California;  and  it  may  be  lawfully  presumed  to  have  bees 
taken  with  the  judicial  interpretation  attached  to  it  in  that  state. 
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IISCHARGE  or  SuPPLESnifTAL    ASSESSMENT    AITEB    REFUSAL  TO  EQUALIZE.      Wheie 

an  application  was  made  to  the  board  of  coanty  commissioners  to  equalize  a 
supplemental  assessment  under  the  act  of  1867,  (Stats.  1867,  III)  which  was 
denied  ;  and  afterward  an  application  was  made  to  discharge  the  same  assess- 
ment :  Held^  that  the  bqard  had  not  exhausted  its  power  in  reference  to  the 
assessment  by  its  action  on  the  application  to  equalize. 

>18nilCT10N  BETWEEN   **  EQUALIZING  "   AND   "  DlSCHARGINO  **   AN  ASSESSMENT.      The 

discharge  of  a  supplemental  assessment  under  the  act  of  1867,  (Stats.  1867, 
111)  is  entirely  different  from  an  equalization  of  the  same. 

JxBTiORABi — Weight  of  Etidenoe  not  subject  to  Review.  Where  on  cer- 
tiorari from  an  order  of  county  commissioners  discharging  a  supplemental 
assessment,  the  record  showed  that  the  commissioners  acted  within  their 
jurisdiction;  and  it  was  objected  that  the  eyidence  was  in  conflict  with 
the  order:  Held^  that  the  question  as  to  how  they  acted  was  not  a 
subject  of  review  on  certiorari. 

Thib  was  an  original  proceeding,  on  certiorari,  in  the  Supreme 
}oart.  The  affidavit  set  forth,  among  other  things,  that  the 
K>unt7  treasurer  and  ex-officio  tax  receiver  of  Ormsby  County,  in 
.869,  assessed  the  property  of  the  Virginia  and  Truckee  Railroad 
/ompany  at  $161,000,  under  the  provisions  of  the  act  of  March 
.2ai,  1867,  (Stats.  1867,  111)  ;  that  on  January  11th,  1870, 
he  company  made  an  application  to  have  the  assessment  equal- 
led ;  that  such  application  was  denied ;  that  on  January  25th, 
.870,  a  second  application  for  equalization  was  made,  upon  which 
kpplication  the  commissioners  of  their  own  motion  struck  out  and 
emitted  the  entire  assessment ;  that  a  writ  of  certiorari  was  issued 
)j  the  Supreme  Court  to  review  such  action  of  the  commissioners, 
rhich  upon  review  in  the  Supreme  Court  was  reversed,  [see  State 
X  rel.  Swift  v.  Ormsby  County  Commissioners y  6  Nev.  95]  ; 
bat  afterward,  on  July  7th,  1870,  the  company  made  an  applicar 
on  to  discharge  the  assessment ;  and  in  response  thereto  the  board 
r  commissioners  made  an  order  discharging  the  same.  It  was  to 
mew  the  proceedings  on  the  application  for  discharge  that  this 
rit  was  issued. 

L.  A.  BrtchneTy  Attorney-General,  and  Clark  ^  Lyon^  for  Re- 
ktor: 

I.  The  commissioners  had  no  jurisdiction  to  ^^  equalisee,  modify  or 
iflcharge  the  tax  except  at  a  general  or  special  session/'  and  not 

26 
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then  unless  within  thirty  days  from  the  assessment.    Stats.  1867, 
111,  Sees.  1  and  2. 

n.  The  commissioners  have  no  constitutional  power  to  dischargo 
a  tax.  This  is  purely  a  judicial  question,  with  which  the  cooris, 
not  the  commissioners,  must  deal.  Const.  Art.  VI,  Sees.  1  and  6 ; 
Cooley's  Com.  Law,  91  and  92 ;  38  Cal.  279. 

III.  The  record  fails  to  disclose  the  general  facts  conferring  ja- 
risdiction.  There  was  no  general  or  special  meeting  of  the  board 
to  hear  the  complaint,  such  as  is  contemplated  by  law. 

rV.  The  commissioners  having  once  hea,pl  the  complamt  of  ilie 
nulroad  company,  and  having  finally  acted  tliereon,  exhausted  their 
jurisdiction  in  the  premises.  People  v.  Supervisors  of  ScheMdiir 
dy  County^  35  Barb.  408. 

y.  The  evidence  in  the  case  is  in  direct  conflict  wiUi  the  order  of 
the  board. 

Mesick  ^  Woodj  for  Defendants  :* 

I.  The  commissioners  had  jurisdiction  to  discharge  the  asses- 
ment.  The  same  statute  which  imposed  the  assessment  confentd 
upon  them  authority  to  equalize,  modify  or  discharge  such  assess- 
ment. Hence  it  may  be  said  that  the  le^slature  authorized  the  as- 
sessment to  be  made  only  upon  the  condition  that  it  mi^t  be  so 
equalized,  modified  or  discharged.  It  was  as  competent  t(x  tbe 
legislature  to  make  this  condition  as  to  provide  for  the  assessment 
at  all ;  and  it  was  likewise  as  competent  for  it  to  delegate  the  power 
of  equalizing,  modifying  or  discharging  the  assessment  when  nude, 
as  to  exercise  it  itself. 

II.  The  conmiissioners  were  invested  with  jurisdiction  to  enter 
upon  the  hearing  of  the  matter  of  the  petition,  unless  by  reason  of 
prior  action  the  board  had  become  functus  officio  in  respect  to  this 
matter,  or  their  jurisdiction  was  barred  by  lapse  of  time.  Their 
jurisdiction  was  not  barred  by  lapse  of  time  so  long  as  the  matter 
stood  as  a  mere  assessment.  No  limitation  is  expressed  in  the  act. 
Limitations  are  expressed  in  the  general  revenue  law  in  respect  of 
the  period  of  jurisdiction  of  the  board  of  equalisation  over  other  as* 
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tssments.  Hence,  a  different  legislative  intent  in  this  case.  To 
fer  a  limitation  where  none  is  expressed  would  be  a  violation  of 
ain  rules  of  construction,  and  lead  to  the  accomplishment  of  the 
ivy  injustice  which  the  legislature,  from  the  terms  of  the  act, 
ainlj  intended  to  prevent. 

As  to  any  prior  action  of  the  board,  there  are  two  suflBcient  an- 
vers  :  one,  that  there  is  no  sufficient  evidence  of  any  such  prior 
3tion ;  the  other,  that  the  former  action,  if  entitled  to  be  consid- 
red,  was  not  an  application  to  discharge,  but  only  to  equalize.  Dis- 
iiar^g  an  assessment  and  equalizing  an  assessment  are  manifest- 
r  different  and  distinct  acts. 

m.  The  assessment  complained  of  was  subject  matter  for  the 
irisdiction  of  the  board ;  but  the  quantity  or  quality  of  the  means 
sed  to  persuade  their  mind  were  not  jurisdictional  matters,  and, 
[lerefore,  they  are  not  the  subject  of  review  here.  On  the  testi- 
lony  taken,  they  found  that  the  property  assessed  was  not  property 
rhich  the  assessor  has  neglected  or  omitted  from  any  cause  to  make 
A  assessment  of,  nor  property  which  had  come  into  the  county 
ince  the  closing  of  the  assessment  roll.  Whether  these  conclusions 
rere  correct  or  otherwise  is  not  a  question  of  jurisdiction  at  all,  and 
tannot  be,  and  therefore  is  not  a  question  for  review  on  certiorari. 
for  aught  that  appears  then,  the  board  kept  within  the  line  of  their 
orisdiction,  and,  in  discharging  the  assessment,  made  a  vahd  order, 
fhich  should  be  affirmed. 

By  the  Court,  Whitman,  J. : 

The  Act  of  1867,  Stats.  1867,  p.  Ill,  providing  for  supplemen- 
al  assessments,  has  been  before  considered.  Virginia  and  Truckee 
B.  J?.  Co.  V.  Ormshy  County  CommiasionerSy  5  Nev.  341 ;  The 
dilate  of  Nevada  ex  rel.  Swift  v.  Ormsby  County  CommissionerSj 
\  Nev.  95.  From  these  cases  it  follows  that  the  board  of  county 
lommissioners  was  under  that  act  empowered  to  modify,  equalize  or 
liscfaarge  any  such  assessment  upon  proper  application  of  the  party 
D  interest. 

Such  application  has  been  made  in  this  case,  and  the  assessment 
gainst  the  Virginia  and  Truckee  Railroad  Company  discharged, 
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which  action  plaintiff  seeks  to  review  and  reverse  on  a  writ  of  certio- 
rari :  contending,  first,  that  such  action  could  only  properly  be  liad 
at  general  or  special  session,  and  not  then  unless  within  thirty  dijs 
from  the  assessment ;  that  there  is  no  showing  as  to  the  seasioD, 
and  that  more  than  thirty  days  after  assessment  had  elapsed  before 
application  made. 

The  language  of  the  act  does  not  limit  the  power  of  the  board; 
but  is  evidently  intended  to  enlarge  it  in  distinction  to  the  re8tri^ 
tions  imposed  on  the  commissioners  sitting  as  a  board  of  eqaalisatkn 
under  the  general  revenue  law.  It  is  said  that  upon  applicatioa 
for  relief,  ^'  the  board  of  commissioners  shall  hold  a  general  or  8pe^ 
ial  session,  to  hear  and  fully  determine  the  matter.  Stats.  1867, 
111,  Sec.  1.  That  is,  action  may  be  taken  irrespective  of  thepv- 
ticular  character  of  session.  The  record  brought  up  shows  that  the 
board  was  in  formal  session  when  acting  on  the  petition  of  the  ITff* 
ginia  and  Truckee  Railroad  Company,  and  that  is  suflBcient.  There 
is  no  limitation  imposed  by  the  statute  as  to  the  time  of  apphcatkm 
for  discharge ;   none  should  be  inferred. 

It  is  next  objected  that  the  discharge  of  a  tax  is  a  judicial  act,  and 
as  such,  beyond  the  powers  of  the  board  of  commissioners.  Hm 
plaintiff  would  have  no  right  to  this  writ  unless  the  board  had  soch 
powers,  .because  it  is  only  granted  '^  when  an  inferior  tribaoal, 
board  or  officer  exercising  judicial  functions  has  exceeded  the  joris- 
diction  of  such  tribunal,  board  or  officer."  Stats.  1869,  263,  See. 
436.  But  the  exercise  of  such  functions  is  not,  as  pldntiff  sappoeee, 
obnoxious  to  the  constitutional  division  of  powers.  In  1857,  the 
Supreme  Court  of  California  said,  reversing  the  opinioQ  in 
People  V.  Hester y  6  Cal.  679,  which  held  that  the  writ  of  ce^ 
tiorari  would  not  lie  to  review  the  action  of  county  supenrieon: 
"  The  error  in  the  case  of  the  People  v.  Hester j  consisted  in  ow- 
looking  the  fifth  section  of  the  ninth  article  of  the  constitatSoo, 
which  provides  that  ^  the  legislature  shall  have  power  to  provide  fiv 
the  election  of  a  board  of  supervisors  in  each  county,  and  these  flt- 
pervisors  shall  jointly  and  individually  perform  such  duties  as  OMJ 
be  prescribed  by  law.'  This  section  must  be  regarded  as  liooit* 
ing  the  third  article  (distributing  powers).    In  using  the  word  *8a* 
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penrisors'  the  constitntion  intended  to  adopt  it  mih  its  known  mean- 
ing, and  in  the  sense  in  which  it  was  generally  understood. 

**  The  word  *  supervisors,'  when  applied  to  county  officers,  has  a 
legal  signification.  The  duties  of  the  officer  are  various  and  mani- 
fold ;  sometimes  judicial,  and  at  others  legislative  and  executive. 
From  the  necessity  of  the  case,  it  would  be  impossible  to  reconcile 
fhem  to  any  particular  head ;  and  therefore,  in  matters  relating  to 
the  police  and  fiscal  regulations  of  counties,  they  are  allowed  to 
perform  such  duties  as  may  be  enjoined  upon  them  by  law,  without 
any  nice  examination  into  the  character  of  the  powers  conferred. 
This  role  will  preserve  the  utility  of  these  officers,  while  it  is,  at 
the  same  time,  in  harmony  with  the  spirit  of  the  constitution  itself." 
PeojIU  V.  El  Dorado  County^  8  Cal.  68 ;  People  v.  Supervisors 
Motrin  County,  10  Cal.  344 ;  Waugh  v.  Chauncy,  13  Cal.  12 ; 
jRtAhMon  y.  Board  of  Supervisors  Sacramento,  16  Cal.  208. 

Section'  26  of  Article  IV,  of  the  constitution  of  Nevada,  seems 
to  have  been  adopted  from  California,  substituting  the  synonym 
"commissioner,"  for  "supervisor";  so  it  may  be  lawfully  presumed 
to  have  been  taken  with  the  judicial  interpretation  attached. 

It  is  argued  that  the  board  had  exhausted  its  power  in  the  mat- 
ter of  the  railroad  application,  because  it  had  once  acted  upon  the 
petition  to  equalize  the  same  tax.  If  the  legal  proposition,  that 
mch  a  tribunal,  having  once  acted,  cannot  review  its  action,  be 
correct,  yet  the  facts  in  this  case  do  not  furnish  us  with  the  neces- 
sary premise.  The  application  first  acted  on  was  one  to  equalize  ; 
the  one  under  review  is  to  discharge :  two  entirely  difierent  propo- 
ntions.  While,  perhaps,  the  power  to  discharge  might  include  the 
ri^t  to  equalize,  yet  the  authority  to  equalize  would  give  no  direct 
license  to  discharge.  The  ultimate  object  might  possibly  be  at- 
tained, by  equalizing  to  a  minimum ;  yet  that  would,  if  done  in 
good  faith,  be  an  extreme  case,  and  an  evident  exception  to  the  rule. 
Through  excess  of  caution,  that  no  exception  could  be  taken  to  the 
absolute  control  of  the  board  upon  application  for  action  in  these 
peculiar  assessments,  the  legislature  seems  to  have  used  the  words 
"  equalize,"  "  modify,"  "  discharge,"  that  every  conceivable  form 
of  relief  might  be  included ;  so,  notwithstanding  the  board  had 
once  acted  upon  a  petition  to  equalize,  it  yet  retained  the  power  to 
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act  upon  a  subsequent  application  from  the  same  paiij  to  dis- 
charge ;  that  being  another  and  entirely  different  matter.  It  wiD 
also  be  seen,  that  this  is  more  a  question  of  individual  right  in  the 
petitioner,  than  of  jurisdictional  power  in  the  board:  such  ri^t 
must,  by  the  received  rules,  be  liberally  construed ;  and  eannot, 
therefore,  be  limited,  as  would  be  the  case  were  the  position  of 
counsel  sustained. 

The  objection  that  the  evidence  is  in  conflict  with  the  order,  can- 
not be  considered.  As  the  record  shows  affirmatively  that  tbe 
commissioners  acted  within  their  jurisdiction,  how  they  acted  is  not 
the  subject  of  review  by  this  court.  FaU  v.  The  County  Cmm-- 
sioners  of  Humboldt  Co.y  6  Nev.  100. 

The  action  of  the  board  is  affirmed. 

By  Garber,  J.,  dissenting : 

I  think  the  commissioners  exhausted  the  jurisdiction  conferred 
upon  them  by  the  statute,  when  they  considered  and  denied  the 
application  to  equalize.  The  grant  of  power  to  the  commissioneis 
must  be  strictly  construed.  7  Ohio  Stats.  115.  And  so  construed, 
it  seems  to  me  that  the  legislature  contemplated  one  appHcation 
only  by  the  person  aggrieved.  Upon  such  application,  the  commis- 
sioners are  given  the  power,  either  to  modify  or  wholly  to  discharge 
the  assessment.  By  their  refusal,  on  the  first  application,  to  mod- 
ify it,  they  virtually  affirmed  its  validity — they  adjudged  that  the 
whole  amount  was  properly  assessed.  And  such  their  adjadicatioQ 
was,  by  the  very  terms  of  the  statute,  a  final  determination  of  the 
matter.  Practically,  too,  this  construction  of  the  statute  seems 
fair  and  just.  It  gives  to  the  party  aggrieved  ample  opportunity 
to  show  any  cause  he  may  have,  why  the  assessment  should  be 
either  totally  set  aside,  if  illegal,  or  reduced  in  amount,  if  exces- 
sive ;  and  only  denies  to  him  the  right  to  litigate  his  claim  by 
piecemeal. 
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OHN  S.  MORRIS,  Appellant,  v.  W.  W.  McCOT,  Respond- 
ent. 

LlQUIDATlD    DaMAGXS'*    WHIN    HELD   TO   BI    MERI    '*  PiNALTT."      Where  McGoj 

coTenanted  with  Morris  to  pay  certain  debts  owing  by  Morris,  and,  in  case  of 
failure,  to  pay  to  Morris  $10,000  as  fixed,  settled  and  liquidated  damages : 
Held,  that  the  sum  so  named  was  to  be  considered  a  penalty  and  not  liqui- 
dated damages,  and  that  in  a  suit  on  the  covenant  the  recovery  should  be 
limited  to  the  actual  damage  with  legal  interest 

UrUI   A8   TO    WHAT   SHALL    BE    **  PeNALTT  **    INSTEAD   OF   "LIQUIDATED    DaHAOIB." 

Where  parties  stipulate  for  the  payment  of  a  large  sum  of  money  as  damages 
for  the  failure  or  nonpayment  of  a  smaller  sum  at  a  given  time,  such  large 
sum  so  agreed  upon,  no  matter  what  may  be  the  language  of  the  parties,  will 
be  deemed  a  penalty  and  not  liquidated  damages. 

^TENANT     rOR     PERFORlfANCB    Or    VARIOUS    ACTS  —  WHEN    STIPULATED    DaMAGBI 

MERE  Penalty.  Where  a  covenant  is  such  that  it  secures  the  performanoe 
or  omission  of  various  acts,  some  of  which  may  not  be  readily  measurable  by 
any  exact  pecuniary  standard,  together  with .  others  in  respect  of  which  the 
damages  on  the  breach  of  the  covenant  are  certain  or  readily  ascertainable  by 
a  jury,  any  sum  therein  agreed  upon  as  damages  in  case  of  breach  will  always 
be  held  a  mere  penalty. 

Covenant — when  Consideration  stated  not  to  be  varied  bt  Parol.  Where 
in  a  suit  f6r  damages  under  a  bond,  which  called  in  terms  for  a  large  sum  as 
**  liquidated  damages*'  but  was  in  law  a  penalty  to  secure  the  payment  of  a 
smaller  sum,  and  there  was  no  ambiguity  in  the  instrument :  Held^  that  the 
agreement  was  fully  embraced  in  the  writing,  and  that  plaintiff  could  not  be 
allowed  to  show  by  parol  that  the  consideration  for  the  agreement  was  of 
greater  value  than  the  sum  so  secured  to  be  paid. 

Oovbnant  to  pat  "Liquidated  Damages** — ^when  Parol  Evidence  concern- 
ing "  Situation  of  Parties  '*  Allowable.  In  a  suit  on  a  bond  which  pro- 
vides for  the  performance  of  certain  acts,  and  for  the  payment  of  a  stipulated 
sum  as  damages  in  case  of  breach,  parol  evidence  concerning  the  subject  mat- 
ter of  the  contract,  so  far  as  the  situation  of  the  parties  is  concerned,  is  only 
admissible  when  it  tends  to  show  that  the  failure  to  perform  the  acts  agreed 
upon  has  resulted  in  such  damages  as  cannot  be  readily  ascertained  by  any 
pecuniary  standard. 

*'OpfER  OP  Proof**  must  show  what  Proof  is  Offered.  Where,  in  a  suit 
on  a  bond  providing  in  terms  for  the  payment  of  a  large  sum  as  liquidated 
damages,  plaintiff  offered  to  prove  by  parol  "  the  situation  of  the  parties  and 
circumstances  surrounding  them,**  which  offer  was  refused ;  and  the  bill  of 
exceptions  failed  to  show  what  particular  situation  or  circumstances  it  was 
offered  to  prove,  or  whether  they  had  any  bearing  on  the  contract :  Held, 
that  the  oi(er  was  not  sufficient,  and  was  presumptively  properly  refused. 
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Appeal  from  the  District  Court  of  the  Sixth  Judicial  Disiaict, 
Lander  County. 

The  bond  sued  on  in  this  action  was  as  follows :  ^^  Whereas  John 
W.  Morris,  William  D.  Morris  and  John  S.  Morris  have  this  twen- 
ty-first day  of  July,  1869,  conveyed  to  me,  W.  W.  McCoy,  by 
good  and  sufficient  deed,  all  their  right,  title  and  interest  in  and  to 
all  the  personal  and  real  property  known  as  the  property  of  the 
Eureka  Smelting  and  Mining  Company,  situated,  lying  and  being 
in  Eureka  Mining  District,  Lander  County,  state  of  Nevada.  Now, 
therefore,  in  consideration  of  said  transfer  and  conveyance  on  the 
part  of  the  said  John  W.  Morris,  William  D.  Morris,  and  John  8. 
Morris,  I  do  hereby  covenant  and  agree  to  and  with  the  said  John 
S.  Morris  that  I  will  pay  and  fully  discharge  all  debts  and  obligir 
tions  of  whatever  name  or  kind  that  may  now  be  due  and  owing,  or 
that  may  become  due,  from  the  said  John  S.  Morris  as  a  member  of 
the  firm  of  Morris,  Monroe  &  Co.,  created  in  the  management  or 
working  of  the  said  Eureka  Smelting  and  Mining  Company's  prop- 
erty, being  the  same  this  day  conveyed  to  me  by  the  siud  John  W. 
Morris,  William  D.  Morris  and  John  S.  Morris.  And  I  do  further 
covenant  and  agree  to  and  with  the  said  John  S.  Morris,  that  I  will 
pay  and  fully  discharge  that  certain  promissory  note  made,  execut- 
ed and  delivered  in  the  year  1869,  to  one  P.  B.  Poryjoybythe 
said  John  S.  Morris,  in  the  sum  of  about  one  hundred  and  eighty 
dollars.  And  I  do  further  covenant  and  agree  to  and  with  the  fiud 
John  S.  Morris  that  I  will  hold  him  harmless  against  all  actions  at 
law  or  in  equity  that  may  be  brought  against  him  individually,  or  as 
a  member  of  the  firm  of  Morris,  Monroe  &  Co.,  for  the  recovery  of 
any  of  the  debts  now  due,  or  to  become  due,  against  the  said  John 
S.  Morris  as  a  member  of  the  firm  of  Morris,  Monroe  &  Co.,  made 
or  created  in  the  management  or  working  of  said  property;  and 
that  I  will  pay  all  costs  and  other  expenses  that  the  said  John  S. 
Morris  may  be  put  to,  or  become  liable  for,  in  the  defense  of  any 
action  that  may  be  brought  for  the  enforcement  of  any  debt  or  other 
obligation  created  in  the  management  or  working  of  said  mining 
property.  For  the  faithful  performance  of  each  and  every  of  the 
covenants  and  agreements  hereinbefore  mentioned,  I  do  bind  my- 
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self  unto  the  said  John  S.  Morris  in  the  sum  of  ten  thousand  dollars 
gold  coin  of  the  United  States,  as  fixed,  settled  and  liquidated 
damages  to  be  paid  to  the  said  John  S.  Morris,  if  I  make  default  in 
the  performance  cf  any  of  the  said  covenants  and  agreements.  In 
iritness  whereof,  I  have  hereuntp^^tG^^y  hand  and  seal,  this  twen- 
ty-first day  of  July,  1869.  ^^^^-  W.  McCoy,  [seal.] 
"  Witness :  F.  M.  Smith,       ^  "* 

W.  W.  HOBART.' 

The  complaint  alleged  that  defendant  had  made  default  in  each 
of  the  covenants  of  the  bond,  and  proceeded  to  set  forth  that  plaint- 
iff had  been  sued  on  one  debt  owing  by  him  as  a  member  of  the  firm 
of  Morris^ Monroe  &  Co.,  and  compelled  to  pay  thereon  for  dama- 
ges, costs  and  attorney's  fee  the  sum  of  $283.13,  and  that  he  had 
paid  another  debt  so  owing  by  him  of  $168.  There  was  a  prayer 
for  910,000  damages.  The  answer  denied  fully  the  allegations  of 
the  complaint.  There  was  a  judgment  for  defendant,  from  which 
plaintiff  appealed. 

The  statement  on  appeal  contained  a  series  of  offers  of  evidence 
by  the  plaintiff,  adverse  rulings  thereon,  and  exceptions.     The  chief 
oSers  were  to  prove  by  parol  that  McCoy  fully  and  explicitly  under- 
stood and  intended  that  he  was  to  pay  the  stipulated  sum  of  $10,- 
OOO  as  fixed,  settled,  and  liquidated  damages  upon  the  breach  by 
Um  of  either  of  the  conditions  of  the  bond  in  the  slightest  particu- 
lar, and  expressly  promised  to  do  so  without  cavil  or  dispute ;  and 
ftlso  that  the  value  of  the  consideration  expressed  in  the  bond  was 
largely  in  excess  of  all  the  debts  of  Morris  undertaken  to  be  psdd 
bjr  McCoy. 

After  stating  the  above  offers,  their  exclusion  and  exceptions, 
t|ie  statement  on  appeal  proceeded  to  set  forth  that  the  Court  be- 
low refused  to  allow  any  testimony  at  all  in  relation  to  the  above 
Matters  offered,  or  in  relation  to  the  situation  of  Morris  and  McCoy 
^t  the  time  of  the  execution  and  delivery  of  the  bond,  or  the  cir- 
Oumstances  by  which  they  were  surrounded,  together  with  plaint- 
iff's exceptions  thereto ;  and  that  then  plaintiff  introduced  in  evi- 
dence the  bond,  and  that  there  was  no  other  evidence  produced  by 
either  party. 
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George  S.  Hupp,  for  Appellant. 

I.  It  was  competent  for  the  parties  to  the  bond  in  suit  here  to 
agree  that,  upon  a  breach  by  the  obligor,  the  sum  therein  named 
should  be  considered  and  treated  as  liquidated  damages,  and  not  ^ 
as  a  penalty.     Sedgwick  on  Damages,  417-420 ;  Ghldswarthj/  y«^ 
Strutt,  1  Excheq.  659 ;'  Orisdee  y.  BoUan,  8  Car.  &  P.  240 ;  1^ 
Barb.  147 ;  18  Barb.  338 ;   19  Barb.  109,  889 ;  25  Cal.  7( 
et  seq, 

n.  The  testimony  offered  by  plaintiff  was  admissible.    In 
action  on  an  agreement  for  the  payment  of  a  certain  sum  if 
promisor  should  not  do  a  certain  act,  where  the  question  is,  whetli^^i^ 
such  sum  is  a  penal  one  or  liquidated  damages,  parol  evidence    j^ 
admissible  concerning  the  subject  matter  of  the  agreement,  so     -^ 
as  respects  the  situation  of  the  parties  and  the  &cts  relating  to  ^%^ 
agreement,  and  especially  to  the  consideration  thereof.     Mm^^ 
v.  Kingy  7  Met.  583 ;  Perkins  y.  Lyman,  11  Mass.  81 ;  Tkow9Hi 
v.  Truscott,  53  Barb.  204 ;  1  Greenleaf  on  Ey.  §§  286,  7,  8. 

When  the  purpose  for  which  a  writing  was  executed  is  not  incsoo. 
sistent  with  its  terms,  it  may  properly  be  proyed  by  parol.  Huid' 
ins  y.  Hibbard,  34  N.  Y.  26. 

SUlhouse  ^  Tilford,  for  Respondent. 

I.  So  far  as  the  testimony  excluded  tended  to  inyalidate  th« 
bond  sued  upon,  by  showing  that  it  was  but  a  part  of  a  system  of 
fraud  and  oppression  alleged  to  haye  been  committed  by  the  de- 
fendant on  the  plamtiff,  it  was  clearly  inadmissible.     The  plaintiff 
haying  introduced  the  instrument  and  made  it  a  part  of  his  ease, 
claiming  under  its  proyisions  $10,000  as  liquidated  damages;  ,aa 
the  defendant  haying  denied  and  put  in  issue  all  the  allegations 
the  complaint,  it  was  certainly  not  competent  for  the  plaintiff  to 
tack  the  yery  instrument  on  which  this  action  was  founded, 
eyidence  must  be  pertinent  to  the  issue  made  by  the  pleadings 

II.  If  a  coyenant  is  for  the  performance  of,  or  for  the  abst? 
from  some  act  or  acts,  and  the  damages  resulting  from  a  yif 
of  the  covenant  can  be  ascertained  and  measured  by  an  ex' 
cuniary  standard,  then  the  sum  stipulated  for  the  yiolation 
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ovenaDt  as  damages  is  deemed  a  penalty,  or  in  the  nature  of  a 
enal  sum,  whatever  may  be  the  language  of  the  instrument.  If 
hie  instrument  provide  for  the  payment  of  a  larger  sum,  on  the 
lilure  of  the  obligor  to  pay  a  less  sum,  in  the  manner  prescribed^ 
be  larger  sum  is  always,  whatever  may  be  the  language  employed 
1  the  instrument,  considered  a  penalty.  Kemhle  v.  Farren^  6 
ting.  141 ;  3  Car.  &  Payne,  240 ;  Sedgwick  on  Dam.  411 ;  Mer- 
m  v.  Memll,  15  Mass.  488 ;  11  Mass.  76 ;  Head  v.  Bowers,  23 
ick.  455 ;  3  Johns.  Cases,  297 ;  17  Wend.  447  ;  22  Wend.  201 ; 
4  Wend.  246  ;  18  Johns.  219  ;  12  Barb.  367  ;  18  Barb.  50  ;  5 
andf.  192 ;  19  Barb.  106. 

HI.  A  sum  named  as  liqiudated  damages  must  be  construed  a 
enalty  in  all  cases  where  the  agreement  contains  various  stipula- 
ODS  differing  in  importance,  and  it  is  to  each  and  all  of  them  that 
le  damages  apply.  See  note  to  Sedgwick  on  Dam.  410 ;  1  Ind. 
34 ;  3  Ohio  St.  241. 

lY.  If  the  construction  contended  for  by  plaintiff^'s  counsel  be 
>rrect,  then  for  a  failure  to  pay  the  sum  of  $180,  the  amount 
F  the  promissory  note  specified  in  the  second  article,  the  defend- 
nt  became  liable  to  Morris  for  $10,000.  But  the  damages  result- 
ig  from  a  violation  of  any  of  the  covenants  specified  in  the  bond 
rere  easily  ascertainable,  and  capable  of  being  measured  by  an 
xact  pecuniary  standard.  This  brings  the  case  within  the  letter 
nd  reason  of  the  rules,  adopted  by  the  courts  for  the  construction 
f  instruments  of  this  character,  for  determining  whether  the  sum 
Amed  to  secure  the  performance  of  their  covenants  shall  be  treated 
s  a  penalty  or  as  liquidated  damages. 

By  the  Court,  Lewis,  C.  J. : 

Whether  a  sum  of  money  agreed  upon  by  the  parties  to  a  con- 
ract  to  be  paid  in  case  of  a  breach  shall  be  held  liquidated  dam- 
ges,  and  so  literally  enforced,  or  a  penalty,  in  which  case  the 
xrtual  damage  resulting  from  the  breach  and  not  the  amount  stipu- 
»ted  is  allowed  to  be  recovered,  has  ever  been  a  perplexing  ques- 
ion  to  the  courts.  Although,  as  a  general  rule,  it  is  acknowledged 
bat  the  intention  of  the  parties  as  expressed  in  the  contract  should 
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be  enforced,  still  it  is  clearly  ignored  in  that  class  of  cases  where 
the  parties  stipulate  for  the  payment  of  a  large  sum  of  money  as 
damages  for  the  failure  or  nonpayment  of  a  smaller  sum  at  a  giyei 
time.     In  such  cases  it  is  said,  no  matter  what  may  be  the  languagi^^^^ 
of  the  parties,  the  large  sum  agreed  upon  will  be  deemed  a  penalty 
and  not  liquidated  damages. 

In  Astley  y.  Weldan^  2  Bos.  &  Pull.  846,  Chambrey  J.,  said  *^**^  ^[ 
^^  There  is  one  case  in  which  the  sum  agreed  for  must  always  kzs^^e 
considered  as  a  penalty ;  and  that  is,  where  the  payment  of  g 

smaller  sum  is  secured  by  a  larger."     And  this  language  has  bp^     en 
frequently  quoted  and  adopted  by  the  American  courts  as  a 
exposition  of  the  law.     In  Kimball  v.  Farren,  6  Bing.  141, 
del,  C.  J.,  said :  ''  That  a  very  large  sum  should  become  imm< 
ately  payable  in  consequence  of  the  nonpayment  of  a  very 
sum,  and  that  the  former  should  not  be  considered  as  a  pena^ft.t]r, 
appears  to  be  a  contradiction  in  terms ;  the  case  being  preci^K.  «Ij 
that  in  which  courts  of  equity  have  always  relieved,  and  agUL  ost 
which  courts  of  law  have  in  modem  times  endeavored  to  reli^^  w, 
by  directing  juries  to  assess  the  real  damages  sustamed  by  bre  ^Bch 
of  agreement." 

The  Supreme  Court  of  New  Hampshire,  in  Mecid  v.  Whe^^, 
13  N.  H.  353,  after  adopting  the  remarks  of  Chambre,  J.,  »uj 
go  on  to  say :   "  Although  in  fact  a  creditor  may  suffer  the 
serious  injury  from  the  want  of  punctual  payment  of  his  debt,    ^uid 
the  payment  of  the  principal  and  interest  may  very  inadequfc^**'/ 
compensate  him  for  his  disappointment,  still  the  payment  of  ocsore 
than  the  legal  interest  cannot  be  enforced  under  the  denominea^^oQ 
of  a  penalty,  although  if  the  agreement  to  pay  a  penalty  be  itm.  ^^ 
cordance  with  the  general  usage  and  practice  of  a  particular  tr^^> 
it  has  been  held  that  it  might  be  enforced,  even  if  it  should  %x<^^ 
the  legal  interest."     The  case  of  Spear  v.  Smithj  1  Denio,  464,  ^^ 
an  action  upon  a  submission  to  arbitration,  providing  that  the  »fW- 
trators  should  determine  what  damages  either  party  should  pa/  ^ 
the  other,  and  containing  a  clause  that  the  party  who  should  re^ 
to  abide  the  award  should  pay  to  the  other  one  hundred  doi/Ais 
^^as  the  ascertained  and  liquidated  damages."     The  arbitrators 
having  awarded  to  the  plaintiff  $10.40,  it  was  held  that  the  one 
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bondred  dollars  was  a  penalty,  and  that  only  the  ten  dollars  and 
forty  cents  could  be  recovered.  3  Leading  Cases  in  Equity,  note 
to  Peachy  v.  Duke  of  Somerset^  where  it  is  said :  "  Whenever, 
therefore,  the  damages  resulting  from  a  breach  of  agreement  are 
iusceptible  of  being  estimated  by  calculation,  they  cannot  be  liqui- 
lated  by  the  parties  themselves,  who  must  be  content  to  abide  by 
he  rule  of  compensation  established  by  law."  And  it  is  said  in 
Vtver  V.  Bo88manj  18  Barb.  55,  "  It  may  now  be  regarded  as  well 
ettled  that  no  damages  can  ever  be  so  liquidated  between  the  par- 
ies for  the  mere  nonpayment  of  money,  as  to  secure  the  payment  of 
k  greater  sum  than  that  named  in  the  covenant,  with  interest." 
Lnd  Parsons  states  this  to  be  the  established  rule.  3  Parsons  on 
Contracts,  159 ;  see  also  5  Sanford ;  BagUy  y.  Peddle^  192 ;  Ma- 
mi  y.  Flinty  2  Minn.  350. 

The  reason  given  for  the  rule  is,  that  the  object  of  the  contract 
s  its  fulfillment  —  that  is,  the  doing  of  the  thing,  the  performance 
>{  which  is  sought  to  be  secured  by  the  penalty  or  liquidated  dam- 
ages, and  not  the  infliction  of  an  injury  on  the  one  side,  nor  the 
acquisition  of  a  collateral  advantage  on  the  other.  Chancellor  Kent, 
n  Skinner  v.  Daytan^  2  Johns.  Ch.  535,  says:  "  The  true  foundation 
>f  relief  is,  that  when  penalties  are  designed  to  secure  money  or 
lamages  really  incurred,  if  the  piCrty  obtsdns  his  money  or  damages 
be  gets  all  that  he  expected  or  required."  Consequently,  when  the 
soyenant  or  contract  is  broken,  the  intention  of  the  parties  is  best 
carried  out  by  substituting  a  compensation  in  damages,  which  the 
law  fixes  at  the  legal  rate  of  interest.  Now  it  is  very  evident  in 
Qus  case,  that  the  chief  object  of  the  contract  was  the  payment  by 
McCoy  of  certain  debts  owing  by  Morris.  Had  he  paid  them,  the 
object  of  the  contract  would  have  been  accomplished,  and  it  would 
have  been  executed  in  its  very  letter ;  and  the  plaintiff  would  have 
received  all  he  expected  to.  But  they  were  not  paid,  and  for  the 
failure  to  do  iso  he  claims  the  recovery  of  the  ten  thousand  dollars 
stipulated  as  the  damage  in  case  of  such  failure.  But  by  the  rule 
of  law  suggested,  the  recovery  must  be  limited  to  the  actual  dam- 
age, with  legal  interest  The  case  comes  squarely  within  the  role 
that  a  large  sum,  stipulated  to  be  paid  in  default  of  the  payment  of 
a  smaller  sum,  must  always  be  deemed  a  penalty,  no  matter  what 
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maj  be  the  language  of  the  parlies.  There  is  another  covenant  k 
this  case,  it  is  true  —  that  is,  that  the  obligor  McCoy  will  save  the 
plaintiff  harmless  from  all  suits  instituted  for  the  recovery  of  the 
debts  agreed  to  be  paid.  However,  taking  the  whole  agreexneot 
together,  it  is  simply  an  agreement  to  pay  certain  debts  of  Morrii. 
But  should  it  be  considered  an  independent  covenant,  and  that  the 
damage  resulting  from  a  breach  of  it  would  be  uncertab,  the 
plaintiff  is  in  no  better  condition,  for  it  is  well  settled  that  the  sum 
agreed  upon  between  the  parties  will  always  be  held  a  peulty, 
where  the  agreement  is  such  that  it  secures  the  performance  (v 
omission  of  various  acts,  some  of  which  are  not  readily  measonhle 
by  any  exact  pecuniary  standard,  together  with  others  in  respeot 
of  which  damages  on  the  breach  of  the  covenant  are  certab,  or 
readily  ascertainable  by  a  jury.  Such  was  the  case  in  KimbaUY* 
FarreHy  6  Bing.  141,  supra j  and  is  the  rule  uniformly  adopted  in 
this  country.  Leading  Cases  in  Equity,  note  to  Peachy  v.  B^ 
of  Somerset. 

Hence,  if  the  covenant  to  save  the  plaintiff  from  suits  for  the  re- 
covery of  the  debts  in  question  be  a  covenant,  the  breach  of  which ' 
could  not  be  readily  measured  by  any  exact  pecuniary  standard,  is 
it  b  united  with  one  that  is  so — ^that  is,  the  payment  of  the  debts— 
and  as  the  whole  sum  stipulated  to  be  psdd  as  damages  is  payable 
upon  the  breach  of  either  covenant,  the  case  comes  within  the  rale 
of  Kimball  v.  Farren;  and  if,  on  the  other  hand,  it  be  a  covenaat, 
the  damage  for  the  breach  of  which  can  be  so  readily  measured, 
then  it  comes  within  the  first  rule. 

With  this  general  statement  of  the  law  before  us,  we  are  pr^ 
pared  to  inquire  whether  the  assignment  of  error  relied  on  in  this 
case  is  tenable.  We  think  not.  It  was  proposed  by  counsel  for 
appellant  to  show,  by  parol  testimony,  the  agreement  and  ttnde^ 
standing  between  the  parties  at  the  time  the  contract  in  question 
was  executed.  That  was  not  admissible,  because  there  was  no 
ambiguity ;  and  it  must  be  supposed  the  agreement  was  fiilly  ^^ 
bodied  in  the  written  instrument.  1  Greenleaf  on  Evidence,  §270* 
The  evidence  offered  for  the  purpose  of  showing  that  the  conside^ 
ation  for  the  agreement  was  in  fact  of  greater  vidue  than  the  noon^J 
to  be  paid  by  McCoy,  certainly  could  not  help  the  appellant,  if  ^^ 
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law  be  correctly  stated  in  the  authorities  referred  to.  If  it  be  a 
ESust  that  in  no  case  will  the  amount  designated  by  the  parties  be 
beld  to  be  liquidated  damages,  when  it  is  simply  security  for  the 
payment  of  a  lesser  sum,  then  certainly  it  was  of  no  consequence 
what  may  have  been  the  consideration  moving  from  Morris  to  Mc- 
Coy ;  for  the  contract  is  one  of  that  character,  and  comes  directly 
within  the  rule  announced  by  Chambre,  J.,  in  Astley  v.  Walden. 
The  evidence,  then,  offered  for  the  purpose  of  showing  the  consider- 
ation, would  not  ud  the  plaintiff. 

Any  evidence  tending  to  show  that  the  failure  to  fulfill  a  contract 
will  result  in  such  damage  or  injury  to  a  party  that  cannot  be  read- 
ily ascertained  by  any  pecuniary  standard,  is  undoubtedly  admissi- 
ble ;  for  such  evidence  goes  to  show  it  to  be  a  case  in  which  the 
parties  have  a  right  to  fix  the  measure  of  damage.  This  is  clearly 
what  is  meant  by  the  cases  holding  that  parol  evidence  is  admissi- 
ble concerning  the  subject  matter  of  the  contract,  so  far  as  the 
situation  of  the  parties  is  concerned,  in  cases  of  this  kind.  This 
scald  not,  however,  possibly  be  the  result  here.  But  there  is  an- 
yOier  answer  to  this  point.  It  is  stated  only,  in  the  bill  of  excep- 
ionSy  that  the  plaintiff  offered  proof  of  the  situation  of  the  parties, 
ind  circumstances  surrounding  them.  What  particular  situation 
3r  circumstances  it  was  proposed  to  prove,  does  not  appear.  It 
was  certidnly  necessary  to  show  that  the  situation  or  circumstances 
offered  to  be  proved  had  some  bearing  on  the  contract.  This .  was 
not  done — the  specific  offer  of  evidence  which  preceded  this  gen- 
eral offer  was  clearly  only  of  evidence  which  could  in  no  wise  aid 
the  pluntiff,  or  tend  to  show  that  the  case  does  not  come  within  the 
rule  respecting  an  agreement  to  pay  a  greater  sum  upon  failure  to 
pay  a  less,  or  that  the  amount  agreed  upon  between  the  parties 
should  not  be  held  to  be  a  penalty. 

The  judgment  below  must  be  affirmed. 
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THE  STATE  OF  NEVADA,  Respondent,  v.  R.  B.  JONES 

AND  JOHN   NERY,  Appellants. 

Criminal  Law  —  Separation  or  Jury.  Where,  after  the  retirement  of  the 
jury  in  a  criminal  case,  one  of  them  left  the  jury  room  in  companj  with  the 
officer  in  charge,  and  visited  his  residence,  about  five  hundred  yards  distut, 
and  while  passing  through  the  street  was  spoken  to  by  several  persons ;  bot 
there  was  no  showing  that  anything  was  said  in  his  hearing  about  the  cue,  or 
that  the  officer  had  not  been  constantly  at  his  side :  Held^  that  as  tbere  vu 
'  no  evidence  of  any  opportunity  of  tampering  with  the  juror,  there  wu  no 
ground  for  setting  aside  the  verdict 

Separation  of  Juror  in  Charge  op  Officer  —  Prssiimption.  Where  a  joror 
in  a  criminal  case  separated  from  his  fellows,  but  was  shown  to  hare  bees  lo 
the  charge  of  a  proper  officer:  Held,  that  a  presumption  that  he  could  bare 
been  tampered  with  during  such  separation  was  inadmissible. 

Conduct  op  Jury  —  Drinking  Spirituous  Liquor.  The  mere  drinking  of 
spirituous  liquor  by  a  juror,  when  not  furnished  by  the  prevailing  party,  ii  not 
such  irregularity  or  misconduct  as  will  vitiate  a  verdict 

Amendment  VI  of  U.  S.  Constitution  not  Applicable  to  State  Teibuhail 
The  provision  of  Amendment  VI  of  the  United  States  Constitution,  that  a^^ 
cused  persons  are  entitled  to  be  confronted  with  the  witnesses  against  theo, is 
applicable  only  in  the  federal  courts,  and  is  in  no  wise  a  restriction  upon  the 
powers  of  the  states,  or  applicable  to  state  courts. 

Depositions  in  certain  Criminal  Cases.  The  statute  providing  for  deposit 
tions,  under  certain  circumstances,  in  criminal  cases,  (Stats.  1867,  125,  Sees. 
151  and  171)  is  not  amenable  to  the  objection  of  being  opposed  to  the  United 
States  constitution. 

Offer  of  Depositions  on  Criminal  Trial  —  Preliminary  Proof.  When  a 
deposition  in  a  criminal  case  is  offered  in  evidence,  the  offer  should  be  accoD* 
panied  with  proof  that  it  was  taken  in  conformity  with  the  statute;  and  if  the 
proper  objection  be  made,  it  should  not  be  admitted  without  sach  prelimioaiT 
proof. 

Objection  to  Deposition  in  Criminal  Case  —  When  too  General.  Where 
a  deposition  in  a  criminal  case  was  offered  by  the  prosecution,  and  defendant 
objected  that  it  was  "  incompetent  evidence ":  Jfeldy  that  such  objection  »*• 
too  general  to  reach  the  point  of  failure  to  show  that  the  deposition  was  taken 
in  a  case  authorized  by  the  statute. 

Objections  should  be  Specific  and  Pointed.  In  criminal,  as  well  as  in  civil 
cases,  objections  should  be  so  specific  that  the  attention  of  the  court  may  be 
directed  to  the  exact  point,  so  that  the  objection  may  be  obviated  if  it  be  of  * 
character  which  admits  of  remedy. 

Indictment  for  Grand  Larceny  —  Allegation  of  **  Without  Authoe^t  ^ 
Law.**   Where  an  indictment  for  grand  larceny  alleged  that  defendant  "ftMO>' 
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ously  did  Btenl,  take  and  lead  away  "  the  property,  kc. :  Held^  that  it  was  suf- 
ficient that  the  essential  facts  constituting  the  grand  larceny  were  charged, 
without  a  special  allegation  that  such  acts  were  **  without  authority  of  law/' 
or  any  equivalent  allegation. 

tRUfiNAL  Law  —  Oral  Remarks  of  Judge  to  Jury  —  Request  to  Agree. — 
Where  the  judge,  in  a  criminal  trial,  orally  stated  to  the  jury  that,  as  the  trial 
had  occasioned  great  expense,  and  a  large  venire  had  been  exhausted  and 
much  time  taken  up,  and  it  was  doubtful  whether  another  jury  could  be  pro- 
cured,  he  would  give  an  instruction  upon  the  point  on  which  they  had  been  in 
doubt  the  night  before,  and  it  might  aid  them  in  making  up  a  verdict ;  and  he 
then  read  an  instruction :  Held^  that  the  oral  statement  was  in  no  sense  a 
charge  or  instruction,  and  not  open  to  objection  for  being  oral :  nor  w'as  it 
objectionable  as  calculated  to  encourage  the  jury  to  find  an  inconsiderate 
verdict 

'rial  op  Accessories  before  the  Fact  —  Charge  as  to  Principal.  Where, 
on  a  trial  for  grand  larceny  of  horses,  the  evidence  tended  to  show  that  they 
had  been  stolen  cither  by  Jackson  or  by  Big  Ben,  and  that  defendants  were 
accessories  before  the  fact ;  and  the  court  charged  that,  *'  The  defendants 
might  be  found  guilty,  regardless  of  the  guilt  or  innocence  of  Big  Ben  '*;  Held, 
it  appearing  that  other  portions  of  the  charge  clearly  showed  what  con.<itituted 
an  accessory  before  the  fact  and  what  was  necessary  to  justify  his  conviction, 
that  the  instruction  was  unobjectionable. 

rRAUD  Larceny — Lnstruction  Ignoring  that  Accessories  mat  be  Guilty  as 
Principals.  Where  instructions  in  a  grand  larceny  case  ignored  the  fact  that 
defendant  may  have  advised  and  counseled  the  felonious  taking  by  a  third 
person,  and  asked  an  acquittal  unless  it  appeared  that  defendant  personally 
took  the  property :  Heldy  properly  refused. 

^lAL  OF  Accessory  before  tiie  Fact  —  Proof  of  Guilt  of  Principal  not 
NECF.SSARY.  Under  our  statute  it  is  not  essential  to  the  conviction  of  accesso- 
ries before  the  fact,  that  the  prosecution  first  prove  the  guilt  of  the  principal; 
it  is  only  necessary  in  such  case  to  show  that  a  crime  has  been  committed, 
and  that  defendant,  if  present,  aided  and  assisted,  or  if  not  present,  advised 
or  encouraged  it. 

Appeal  from  the  District  Court  of  the  Seventh  Judicial  District, 
iucoln  County. 

The  defendants  were  indicted  for  the  stealing  on  June  17th, 
871,  of  two  horses  from  J.  R.  Cunningham,  and  one  horse  from 
ames  Barney,  at  Pioche  City,  in  Lincoln  County.  It  appears 
hat  they  were  arrested  with  the  horses  in  their  possession  some 
ifteen  miles  from  Pioche,  and  that  they  were  at  the  time  on  their 
ray  towards  Idaho,  having  started  before  daylight.  They  claimed 
0  have  purchased  the  animals  from  Charles  Jackson,  and  a  paper, 
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purporting  to  be  a  bill  of  sale,  signed  by  a  person  of  that  name,  to 
Jones,  was  offered  in  evidence.     One  "  Mormon  Ben  "  or  "  Big 
Ben"  had  been  in  their  company  previous  to  the  arrest,  bat  had  rid- 
den on  ahead  at  the  time  of  the  arrest  and  was  not  taken.    The 
horses  were  stolen  the  previous  nigl  i  at  a  place  called  Dry  Yallej, 
near  Pioche,  and  there  was  evidence  showing  that  ^^  Big  Ben  "  hid 
been  there  the  evening  before.     There  was  evidence  tending  to 
show  that  defendants  had  freely  talked  at  Pioche  for  several  days 
before  their  departure  of  their  intention  of  going  to  Idaho,  bat 
there  was  no  testimony  explaining  who  Charles  Jackson  was.    Oa^ 
witness,  who  professed  to  be  well  acquainted  in  Dry  Valley  and 
the  surrounding  valleys,  and  who  knew  the  horses  and  ^^  Big  Ben,'* 
said  that  he  knew  of  no  one  by  the  name  of  Jackson  in  the  couDty. 

In  the  course  of  the  trial,  the  prosecution  showed  that  a  subpoena 
had  been  issued  for  A.  A.  DoUiff,  who  had  assisted  in  the  arrest; 
that  he  could  not  be  found ;  and  that  he  was  thought  to  be  oat  of 
the  state.  His  deposition,  taken  before  a  justice  of  the  peace,  was 
then  offered  and  read  in  evidence  against  defendants'  objection  that 
it  was  not  competent  testimony. 

The  instructions  asked  by  the  defendants  and  refused  by  the 
court,  as  stated  in  the  opinion,  were  as  follows : 

1.  If  the  jury  believe,  from  the  evidence,  that  the  defendant,  R 
B.  Jones,  obtained  the  horses  mentioned  in  the  indictment  froB 
some  person  in  the  town  of  Pioche,  on  the  night  of  the  alleged  lar- 
ceny, then  the  jury  should  iSnd  a  verdict  of  not  guilty. 

2.  That  if  they  believe,  from  the  evidence,  that  the  defendants 
were  in  the  town  of  Pioche  at  the  time  the  horses  were  alleged  to 
have  been  taken  from  the  pasture  in  Dry  Valley  and  brought  to 
Pioche,  and  did  not  assist  in  taking  them,  then  you  must  find  a 
verdict  of  not  guilty. 

3.  That  a  man  cannot  be  guilty  as  an  accessory  unless  there  is 
a  principal  who  is  guilty,  and  the  state  must  prove  the  guilt  of  the 
principal ;  for,  in  the  nature  of  things,  a  man  cannot  be  holden  for 
procuring  an  act  to  be  done,  or  for  receiving  the  doer  knowing  w 
the  act,  unless  it  were  in  fact  done,  and  also  proven  by  competent 
testimony. 


1872.]         SUPREME    COURT  OP  NEVADA.*  411 


State  V.  Jooes. 


4.  Tho  court  instructs  the  jury  that  the  jury  must  decide  this 
sase  upon  the  sworn  testimony  of  witnesses  who  have  been  exam- 
ined in  their  presence,  and  that  the  jury  must  find  the  defendants 
nther  guilty  or  innocent  from  the  testimony  so  given  ;  and  that  out- 
nde  circumstances,  referring  to  the  acts  of  third  persons,  and  im- 
pressions that  the  jury  may  have  as  to  the  acts  of  a  person  other 
llian  the  defendants,  should  not  have  any  weight  upon  the  jury. 
Fhe  defendants  are  on  trial,  charged  with  the  commission  of  cer- 
kun  acts ;  and  if  the  jury  believe,  from  the  testimony,  that  some 
3erson  besides  the  defendants  committed  the  offense  charged  in  the 
ndictment,  then  the  jury  should  render  a  verdict  of  not  guilty. 

5.  That  they  are  not  to  take  into  consideration  the  acts  of  ^'  Mor- 
ion Ben,"  or  any  third  person ;  and  that  the  defendants  are  liable 
>r  their  own  acts  alone,  and  are  not  liable  for  the  acts  of  any  other 
erson  or  persons,  unless  the  testimony  shows  that  such  third  party 
cted  by  direction  of  the  defendants.  Also,  that  it  is  a  principle* 
ell  settled  in  law,  that,  in  cases  of  doubt,  the  jury  should  acquit 
le  defendants,  because  it  is  better  that  ninety  and  nine  guilty  mon< 
lould  be  acquitted  than  that  one  innocent  man  should  be  convicted. 
Tnless  the  jury  are  satisfied,  from  the  testimony,  that  the  defend- 
Qt8  are  guilty,  as  charged  in  the  indictment,  and  so  proven  guilty,, 
eyond  all  reasonable  doubt,  the  defendants  are  entitled  to  the  bene- 
t  of  the  doubt,  and  the  jury  should  acquit  the  defendaifts. 

The  defendants  having  been  convicted,  as  charged,  and  a  motion 
yr  new  trial  having  been  overruled,  they  were  sentenced  to  im- 
prisonment at  hard  labor  in  the  state  prison  for  five  years« 

^llis  ^  King  J  for  Appellants. 

I.  The  drici^ing  of  any  spirituous  liquor  by  the  juuy,  however 
mall  the  quantity,  is  of  itself  ground  for  a  new  trial,  without  in- 
[uiry  into  the  abuse  and  injury  worked  in  the  particular  instance. 
Pe(>pfe  V.  DovglaSj  4  Cow.  26 ;  Brant  v.  Fowler^  7.  Cow.  662 ; 
Iregg  v.  McBaniely  4  Harrington,  367 ;  People  v.  Ransom^  7 
Vend.  417 ;  Ryan  et  al,  v.  Harron  et  al,^  27  Iowa,  494 ;  1 
Lmerican  Reports,  302. 

n.  The  admission  of  the  deposition  of  DoUiff  in  evidence  was 
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error  prejudicial  to  defendants.  They  were  entitled  to  be  con- 
fronted with  the  witnesses  against  them.  U.  S.  Const.,  YI  Amend- 
ment. 

III.  The  indictment  docs  not  charge  the  acts  of  the  defendants 
to  have  been  "  without  authority  of  law,"  or  any  equivalent  allega- 
tion, as  "  unlawfully  "  or  "  unlawful."  1  Archibald's  Criminal  P. 
and  P.  92,  Note  1  and  citations. 

IV.  The  oral  instruction  or  address  of  the  judge  to  the  jury  was 
calculated  to  mislead  them.  It  was  framed  to  impress  upon  them 
that  the  avoidance  of  further  time  and  trouble  in  the  cause  had 
become  their  chief  duty  and  the  only  obligation  resting  upon  them, 
thus^  leading  them  away  from  the  consideration  of  the  issues  and 
proofs  in  the  case.  This  instruction,  remarks  or  address,  was  errors 
because  oral,  and  also  as  misleading  the  jury.  State  v.  Ah  Tmg, 
ante,  148;  State  v.  McOinniSy  5  Nev.  37;  State  y.  Duffgj6 
.Nev.  138. 

« 

V.  The  instruction  concerning  the  guilt  or  innocence  of  "  Big 
Ben  "  was  error.  It  was  a  charge  in  respect  to  a  fact.  The  charge 
is  not  "  regardless  of  Ben's  conviction,"  but  regardless  of  a  certain 
fact  relating  to  him,  upon  which,  in  truth,  defendants'  guilt  or  in- 
nocence might  entirely  depend. 

J,  C.  Foster  and  W.  W.  Bishop,  also  for  Appellants. 

L.  A,  Buchner,  Attorney-General,  for  Respondent. 

People  V.  Lee,  14  Gal.  510;  People  v.  White,  34  Cal.  183; 
People  V.  Martin,  6  Cal.  477  ;    Williams  v.  Gregory,  9  Cal.  T6. 

By  the  Court,  Lewis,  C.  J. : 

The  defendants  were  indicted,  tried  and  convicted  of  grand  lar- 
ceny for  the  stealing  of  three  horses.  A  motion  for  new  trial  was 
regularly  made,  denied  and  an  appeal  taken,  upon  which  several 
errors  are  assigned ;  the  iSrst,  being  an  illegal  separation  of  a  jo^^^' 
named  Wilkin  from  his  fellows,  after  the  submission  of  the  case. 
This  assignment  is  founded  upon  an  affidavit  setting  out  substantially 
that  the  juror,  in  company  with  the  officer  placed  in  charge,  left  th® 
jury  room  and  visited  his  residence  some  five  hundred  yards  b^ 
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the  jury  room ;  that  whilst  passing  through  the  streets  several  per- 
K)ns  spoke  to  him  ;  but  there  is  no  showing  whatever  that  anything 
iras  said  in  his  hearing  respecting  the  trial,  nor  that  the  oflScer  in 
ifhose  charge  he  appears  to  have  been  was  not  constantly  at  his 
ride.  There  is,  therefore,  no  evidence  that  there  was  an  oppor- 
tunity, or  even  a  possibility  of  tampering  with  the  juror,  unless  it 
can  be  presumed  that  it  could  be  done  whilst  he  was  in  the  imme- 
iiate  presence  of  the  officer ;  a  presumption  .totally  inadmissible. 

The  rule  upon  this  head  is  now  well  settled  to  be  that  the  sepa- 
ration of  the  jury,  even  though  unauthorized  by  the  court,  when 
;here  is  no  opportunity  of  abuse,  is  not  a  ground  for  setting  aside 
:he  verdict.  2  Graham  &  Waterman  on  New  Trials,  502.  Here 
he  aflSdavits  on  behalf  of  the  prisoners  warrant  the  conclusion  that 
he  juror  was  constantly  attended  by  the  swoni  officer  of  the  court. 
Jnder  such  circumstances,  no  case  can  be  found  holding  that  the 
eparation  is  illegal.  Indeed,  it  can  hardly  be  said  that  there  is  a 
egal  separation,  where  one  juror  in  charge  of  an  officer  leaves  th« 
others,  who  are  left  either  under  lock  and  key,  or  under  the  im- 
nediate  charge  of  another  officer.  The  Supreme  Court  of  New 
Tersey,  State  v.  Cucuelj  31  N.  J.  257,  sum  up  a  very  able  dis- 
mssion  of  this  question  in  this  manner :  "  From  the  foregoing 
new  of  the  topic  discussed,  it  will  be  perceived  that  it  was  entirely 
competent  for  the  court  to  authorize  the  jury,  or  any  of  them,  to 
nsit  their  homes  in  the  company  of  one  of  its  sworn  officers.  So 
it  was  equally  legal  for  the  court  to  permit,  under  the  same  supef- 
rision,  the  jury  or  any  of  its  members  to  ride  or  walk  out  for  ex- 
ercise. All  that  the  defendant  can  demand  as  a  right  is  that  the 
court  should  not  sanctim  the  tvithdrawal  of  the  jury^  in  whole  or 
in  part,  daring  the  trial  from  the  presence  of  the  court  or  its  offi- 
cers.^^  There  is  no  showing  here  that  this  separation,  if  it  might 
be  so  called,  was  not  authorized  by  the  court. 

But  if  this  can  be  called  a  separation,  that  of  itself  is  not  such 
irregularity  as  will  vitiate  a  verdict.  Although  so  held  in  a  few 
cases,  the  great  weight  of  authority  is  the  other  way :  hence,  if 
it  be  shown  that  there  was  no  possibility  of  prejudice  to  the  com- 
plaining party  resulting  from  such  separation,  it  will  not  warrant  a 
reversal  of  the  verdict.     See  the  cases  on  this  point  fully  collated 
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in  2  Graham  &;  W.  on  New  Trials,  584.  It  is  true,  if  there  be 
the  least  suspicion  of  abuse  or  tampering  where  there  is  such  sept- 
ration,  the  verdict  will  be  set  aside.  But  in  this  case  there  is 
nothing  shown  upon  which  to  ground  any  such  suspicion  ;  and  the 
affidavit  of  the  juror  is  pointed  that  he  had  no  conversation  with 
any  person  respecting  the  trial.  Suck  affidavit  is  by  the  great 
majority  of  the  courts  received  to  rebut  any  suspicion  of  abuse  or 
tampering,  and  is  undoubtedly  the  better  rule.  2  Graham  &  W. 
615. 

It  may  be  conceded,  that  if  the  party  complsuning  shows  snch 
s  eparation  as  would  afford  even  an  opportunity  of  abuse,  that  maj 
be  sufficient  to  throw  the  burden  of  showing  no  abuse  on  the  odier 
side.  In  this  case  we  think  there  was  really  no  legal  separatioD, 
and  if  there  were,  it  is  shown  by  the  state  that  nothing  prejudicial 
to  the  defendant  resulted  from  it ;  and  thus  the  case  is'  brought 
directly  within  the  rule  of  the  general  current  of  decisions,  which 
is  that  the  verdict  will  not  be  interfered  with. 

The  second  assignment  is,  the  misconduct  of  one  of  the  jurors, 
defendant  claiming  that  he  became  intoxicated  while  deliberating 
on  the  verdict.  The  mere  drinking  of  spirituous  liquors,  when  not 
furnished  by  the  prevailing  party,  is  now  pretty  well  established 
not  to  be  such  irregularity  or  misconduct  on  the  part  of  the  jury 
as  will  vitiate  a  verdict.  And  so  we  have  held.  Richardson  t. 
Jone8  et  al,^  1  Nev.  405.  It  became  necessary,  therefore,  for  the 
Befendant  to  show  that  the  juror  drank  so  much  as  to  produce  in- 
toxicating effects  upon  him,  thereby  rendering  him  incapable  of 
considering  the  case  with  that  clearness,  impartiality  and  calm 
consideration  which  is  expected  of  every  juror  in  his  deliberation 
upon  a  verdict.  Whether  the  juror  drank  so  much  as  to  affect  his 
mental  faculties  in  the  least,  was  a  question  upon  which  there  was 
a  decided  conflict  of  testimony.  The  question  of  the  juror's  con- 
dition was  therefore  one  of  fact,  with  which  this  court  has  nothing 
to  do,  its  jurisdiction  being  limited  to  questions  of  law  alone.  "® 
may  say,  however,  that  a  judge  at  wm  prius  should  never  hesitate 
to  set  aside  a  verdict  in  a  criminal  case,  where  there  is  even  » 
suspicion  that  any  juror  was  in  the  least  affected  by  intoxicating 
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fiqaor  during  the  progress  of  the  trial,  or  the  deliberation  upon  the 
verdict. 

The  third  assignment  is,  that  the  court  below  erred  in  admitting 
a  deposition  in  evidence  against  the  prisoner — counsel  arguing  that, 
under  the  constitution  of  the  United  States,  Art.  VI  of  the  amend- 
ments, the  prisoners  were  entitled  to  be  confronted  by  the  witnesses 
against  them.  But  this  article  of  the  constitution  is  applicable  only 
to  the  federal  courts,  and  is  in  no  wise  a  restriction  upon  the  power 
of  the  states,  and  in  no  respect  applicable  to  state  courts.  Barker 
V.  The  People^  3  Cowen,  701.  It  was  entirely  competent  for  the 
state,  therefore,  to  make  provision  as  it  has  done,  that  in  certain 
cases  and  under  certain  circumstances,  depositions  may  be  received 
against  the  prisoner.  Sections  157  and  171  as  amended  in  1867, 
page  125,  of  statutes  of  that  year.  When  a  deposition  is  offered,  it 
is  true,  the  person  offering  it  should  accompany  it  with  proof  that  it 
was  taken  in  conformity  with  the  statute ;  and,  if  the  proper  objec- 
tion be  made,  it  should  not  be  admitted  until  such  preliminary  proof 
is  made.  In  this  case  the  only  objection  interposed  was,  that  the 
deposition  was  "incompetent  evidence."  Such  objection  was  alto- 
gether too  general  to  reach  the  failure  on  the  part  of  the  prosecu- 
tion to  make  the  preliminary  proof  that  the  deposition  was  taken  in 
accordance  with  the  statute.  Had  the  objection  been  pointed  to, 
and  specified  that,  as  the  ground  upon  which  it  was  made,  the  state 
might  perhaps  very  readily  have  supplied  the  omitted  evidence. 
But  under  the  general  objections  here  made,  it  would  be  impossible 
to  understand  that  it  was  intended  to  rely  upon  the  point  that  this 
preliminary  proof  was  not  made. 

In  criminal  as  well  as  in  civil  cases,  the  objection  should  be  so 
pointed  that  the  attention  of  the  court  below  may  be  directed  to 
the  exact  point,  so  that  the  objection  may  be  then  obviated,  if  it 
be  one  of  that  character.  Kite  v.  Kimball^  10  Cal.  277  ;  Martin 
V.  Travers,  12  Cal.  244 ;  Dreux  v.  Borneo,  18  Cal.  83 ;  Leet  v. 
Wihon,  24  Cal.  398.  The  authorities  require  the  objecting  party 
to  place  his  finger  upon  the  point  of  objection.  If  the  objection  be 
one  which  might  have  been  obviated  or  remedied,  as  in  this  case, 
and  the  objection  is  tot  sufficiently  specific,  it  will  not  afterwards 
avi^l  the  party.    The  objection  here  was  too  general  to  entitie  the 
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defendants  to  rely  upon  the  failure  to  make  the  proof  preliminaiy 
to  the  admission  of  the  deposition ;  because,  if  specified  at  the  time, 
it  might  have  been  cured.    See  also  Sharon  v.  Minnoekj  6  Nev.  377. 

It  is  next  argued  that  the  indictment  does  not  conform  to  the  re- 
quirements of  the  statute,  and  is  defective  in  not  charging  the  ^^acts 
of  defendants  to  have  been  without  authority  of  law,  or  an  equiva- 
lent allegation."  True,  the  indictment  does  not  contain  the  allega- 
tion which  it  is  claimed  it  should,  to  make  it  confoim  to  the  stat- 
utes. It,  however,  contains  all  the  essential  facts  constitatin<];  the 
larceny — facts  which  show  that  the  taking  was  without  authority  of 
law,  and  was  unlawful — and  that  is  sufficient.  It  is  charged  that 
the  defendant  feloniously  did  steal,  take,  and  lead  away  the  prop* 
erty  of  the  complaining  witnesses ;  particularly  describing  it.  This 
sufficiently  shows  the  fact  that  the  taking  was  contrary  to  law,  and 
fully  obviates  the  objection  made  to  the  indictment. 

Again,  it  is  argued  that  the  judge  below  erred  in  addressing  the 
jury  in  this  manner :  "  The  court  is  not  desirous  of  punishing  the 
jury,  but  as  it  is  a  great  expense  to  the  county,  and  a  venire  of 
seventy-five  jurors  has  already  been  exhausted,  and  this  trial  has 
taken  up  a  great  deal  of  time  already,  and  it  is  very  doubtful  if 
another  jury  can  be  got  in  the  county  to  try  these  men,  I  will  give 
you  an  instruction  upon  the  point  on  which  you  were  in  doubt 
night,  and  it  may  aid  you  to  make  up  a  verdict."  This 
was  delivered  orally,  and  was  excepted  to  by  counsel. 

The  objection  urged  against  this  is,  that  it  is  an  oral  charge,  and 
second,  that  it  had  a  tendency  to  prejudice  the  defendant  by  urging 
the  jury  to  avoid  further  deliberation,  or  careful  consideration  of  the 

« 

case,  and  agree  upon  a  verdict. 

The  address  is  not  open  to  the  first  objection,  because  it  is  in  no 
sense  a  charge.  It  was  not  a  statement  of  the  law  governing  the 
CJise,  nor  an  instruction  in  any  manner  directing  the  jury  how  to 
find  the  verdict.  This  was  no  more  a  charge  than  that  which  camo 
in  question  in  the  case  of  the  People  v.  Bonney^  19  Cal.  426,  where 
the  jury  were  told  orally  that  their  verdict  was  not  in  proper  form, 
and  that  they  must  retire  and  designate  in  the  verdict  in  which  de- 
gree they  found  the  prisoner  guilty ;  and  it%as  held  to  be  no  error 
bacause  not  a  charge.     Nor  can  we  perceive  how  these  reaarks 


1872.]         SUPREME    COURT  OF  NEVADA.  417 


State  V.  Joiiefl. 


»f  the  judge  were  calculated  to  encourage  the  jury  to  find  an 
Qconsiderate  verdict.  The  law  of  the  case  had  been  previously 
;iven  to  them,  and  they  were  fully  aware  of  the  gravity  of  the  duty 
cnposed  upon  them.  Clearly,  the  immediate  tendency  of  these  re- 
aarks  was  simply  to  induce  a  more  careful  and  anxious  considera- 
ion  of  the  case — to  let  the  jury  understand  that  they  should  make 
n  effort  to  agree  upon  a  verdict  simply,  but  not  contrary  to  the 
vidence,  law,  or  the  rights  of  the  defendants.  No  such  conclusion 
aa  properly  be  drawn  from  the  remarks.  Nor  would  it  be  war- 
anted  when  taken  in  connection  with  the  instructions  given  wherein 
he  rights  of  the  defendants  are  fully  guarded.  It  is  true  such  re- 
narks  had  better  n(tt  be  made,  but  still  in  this  case  we  are  unable 
c  see  that  the  defendant  could  have  been  prejudiced  by  what 
iras  said.  • 

It  is  further  argued  that  the  court  erred  in  charging  the  jury 
;hat  "  the  defendants  might  be  found  guilty  regardless  of  the  guilt 
)r  innocence  of  Big  Ben."  Unquestionably  this  was  correct.  The 
evidence  tended  to  show  that  the  hoi'ses  were  stolen  either  by  the 
man  Jackson  or  Big  Ben,  which  of  the  two  does  not  satisfactorily 
appear,  and  that  the  defendants  were  accessories  before  the  fact. 
This  appears  to  have  been  the  theory  of  the  prosecution.  Now,  if 
the  man  Jackson  stole  the  property,  and  the  defendants  were  con- 
oected  with  him,  they  could  be  found  guilty,  regardless  of  whether 
Big  Ben  had  any  connection  with  the  matter  or  not.  This  propo- 
sition is  self-evident,  and  this  is  all  that  the  instruction  amounts  to 
when  taken  in  connection  with  the  other  portions  of  the  charge, 
which  clearly  instruct  the  jury  as  to  what  constitutes  an  accessory 
before  the  fact,  and  what  is  necessary  to  justify  his  conviction. 
They  learned  from  that  charge  that  it  is  always  essential  that  there 
be  a  principal  in  the  crime,  although  under  the  statue  of  this  state 
it  is  not  necessary  that  he  be  convicted  of  the  crime,  or  that  the  ac- 
cessories be  indicted  as  such  :  for  it  is  expressly  provided  that  they 
may  be  indicted  and  tried  as  principals.  All  that  the  jury  could 
have  understood  by  the  instruction  complained  of  then,  was,  that 
although  there  must  hav6  been  a  principal  in  the  larceny,  with  whom 
the  defendants  should  be  shown  to  have  been  connected,  it  was  not 
accessary  to  show  that  Big  Ben  was  that  person. 
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The  refusal  to  give  the  instructions  asked-  by  defendants  was  not 
error,  for  the  reason  that  the  first,  second,  fourth  and  fifth  entirely, 
ignore  the  fact  that  the  defendants  may  have  advised  and  counseled 
the  taking  of  the  horses  by  some  third  person,  and  ask  an  acquittal, 
if  the  jury  was  satisfied  that  they  did  not  personally  take  the  prop- 
erty ;  whereas,  there  was  some  evidence  tending  to  show  that  they 
may  have  so  '^  advised  or  encouraged  "  the  stealing,  and  thereby  be- 
come guilty  as  accessories. 

The  third  instruction  was  properly  rejected  because,  under  the 
statute  of  this  state,  it  is  not  essential  to  the  conviction  of  acces^ 
series  before  the  fact  that  the  prosecution  first  prove  the  guilt  of 
the  principal.  It  was  only  necessary  to  show  that  a  larceny  had 
been  committed,  and  that  the  defendants,  if  they  were  present,  aided 
and  assisted,  or  if  not  present,  that«they  advised  or  encouraged  it 
The  instruction  would  seem  to  assume  that  the  principal  should  be 
identified  and  his  guilt  proven ;  whereas  it  is  only  necessary  first  to 
prove  the  unlawful  taking,  and  then  that  the  defendants  had  sach 
connection  with  them  as  would  bring  them  within  the  statute. 
But,  if  it  is  to  be  understood  by  it  that  it  was  necessary  for  the 
state  to  establish  the  fact  that  a  larceny,  or  the  principal  offense, 
had  been  committed  by  some  one  before  the  defendants  could  be 
convicted  as  accessories,  then,  although  in  that  light  the  instructioD 
might  be  considered  correct,  still  its  refusal  is  not  error,  for  the  rea- 
son that  the  court  in  another  instruction  had  so  given  the  law  to  the 
jury,  charging  them  that  it  was  necessary  for  them  to  find  that  the 
theft  had  been  committed,  that  the  horses  had  been  feloniously 
taken,  before  they  could  convict  defendants,  and  in  another  instrufr 
tion  the  character  of  their  connection  with  the  larceny  was  clearly 
and  correctly  explained.  Hence  the  refusal  of  this  instruction  was 
not  error. 

The  last  assignment  of  error  is  that  the  evidence  does  not  warrant 
the  verdict.  There  is  some  evidence  tending  to  that  end  ;  enough 
at  least  to  make  their  guilt  a  question  of  fact,  and  thus  deprive  this 
court  of  jurisdiction.  This  may  be  a  hard  case  ;  if  so,  the  board  of 
pardons  is  the  proper  tribunal  to  grant  relief. 

Judgment  affirmed. 
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RUSSELL  SCOTT,  Appellant,  v.  MORGAN  COURTNEY, 

Respondent. 

Gaming  Debts  not  Rkcoverablk.  Money  won  at  a  public  gaming  table  is  not 
recoverable  by  aciion,  in  this  state. 

Statute  Licensing  Gaming  only  Protects  from  Criminal  Prosecution.  The 
statute  licensing  gaming,  (Stats.  1860, 119)  does  not  change  the  old  rule  of  law 
that  money  won  at  a  public  gaming  table  is  not  recoverable  by  action  ;  it  does 
not  pretend  to  do  more  than  protect  the  keeper  of  a  public  gaming  bouse  from 
criminal  prosecution  when  a  proper  license  is  procured. 

Appeal  from  the  District  Court  of  the  Seventh  Judicial  District, 
Lincoln  County. 

The  facts  are  stated  in  the  opinion. 

Ashlet/j  Thornton  ^  Kelley^  for  Appellant. 

At  common  law,  originally  a  special  indebitatus  assumpsit  might 
be  maintained  for  money  won  at  gaming  ;  for  the  contract  was  not 
unlawful  in  itself,  and  the  winner  venturing  his  money  was  a  suf- 
ficient consideration  to  entitle  him  to  the  action.  Burling  v. 
Frosty  1  Esp.  235  ;  2  Bacon's  Abridgement,  450 ;  Bryant  v. 
Meady  1  Cal.  441.  Afterward  it  was  held  that  money  won  at  a 
common  gaming  house  by  the  keeper  could  not  be  recovered, 
because  gaming  under  such  circumstances  came  to  be  considered 
contra  bonos  mores^  and  against  public  policy.  The  question  here 
is,  whether  the  dealer  of  a  faro  game,  licensed  according  to  the  law 
of  this  state,  can  recover  from  one  who  bets  at  his  game  on  credit, 
loses,  and  refuses  to  pay  the  sum  lost. 

The  license  by  its  terms  authorizes  the  licensee  to  carry  on  the 
game  of  faro.  Stats.  1869, 119,  Sec.  3.  The  right  given  by  law 
to  deal  the  game  includes  and  carries  with  it  the  right  to  hold  what 
is  won,  and  to  collect  what  is  won  where  payment  is  refused.  By 
licensing  and  authorizing  it,  and  taking  money  from  the  game  for 
the  public  use,  the  legislature  has  determined  that  it  is  not  con- 
tra bonos  moreSj  and  has  provided  expressly  that  it  shall  not  be 
criminal. 
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J.  C.  FosteTj  for  Respondent. 

I.  By  the  terms  of  the  statute  to  restrict  gaming,  (Stats.  186S, 
119,  Sec.  3)  the  legislature  has  specially  declared  its  intentiofl, 
which  was  to  protect  any  person  having  a  license  from  crimua/ 
prosecution,  and  nothing  more.     This  declared  intention  precludes 
any  other  interpretation  as  to  its  effect  of  the  statute. 

II.  If  there  were  any  doubt  as  to  what  effect  the  legislatare 
intended  to  give  to  a  license,  we  have  the  authority  of  the  Supreme 
Court  of  California,  rendered  on  a  statute  similar  to  our  own,  for 
saying  it  only  intended  to  protect  parties  who  keep  a  gaipe  from 
criminal  prosecution,  Bryant  v.  Mead,  1  Cal.  441 ;  Carrier  v. 
Brannan,  3  Cal.  328. 

By  the  Court,  Lewis,  C.  J. : 

The  facts  of  this  case,  as  found  by  the  judge  below,  are:  "That 
during  the  month  of  April,  a.  d.  1871,  the  plaintiff  kept  a  public 
gambling  room  in  the  house  of  one  M.  M.  McClusky,  in  Pioche 
City,  *  *  *  *  and  had  therein  a  public  game  known  as 
'  faro,'  which  he,  the  said  plaintiff,  dealt,  the  same  having  been 
licensed  according  to  law.  That  in  the  fore  part  of  said  month  of 
April,  the  defendant  lost  at  the  said  game,  kept  and  dealt  by  said 
plaintiff,  during  one  evening,  the  sum  of  six  hundred  dollars;  and 
not  having  the  money  in  his  possession,  agreed  to  pay  in  a  few 
days ;  that  said  amount  consisted  of  checks  given  by  said  plaintiff 
to  defendant,  to  play  at  the  game  ;  and  that,  in  a  few  days  there- 
after, and  during  the  same  month,  the  defendant  paid  to  the  plaint- 
iff the  sum  of  five  hundred  dollars  of  the  amount  lost  as  aforesaid, 
leaving  the  sum  of  one  hundred  dollars  still  unpaid ;  that  at  the 
time  the  said  sum  of  five  hundred  dollars  was  paid,  the  defendant 
again  played  at  said  game  dealt  by  the  plaintiff,  and  during  the 
evening  lost  the  sum  of  two  thousand  dollars.  That  the  sum  of 
twenty-one  hundred  dollars,  lost  as  aforesaid,  is  the  money  for 
which  this  action  is  brought."  Upon  these  facts  judgment  was 
rendered  against  plaintiff,  from  which  ho  appeals. 

Is  money  won  at  a  public  gaming  table  recoverable  by  action  in 
this  state?  is  the  only  question  raised  upon  the  record.     We  con- 
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lude  it  IS  not.  Although,  at  the  common  law,  gaming,  when 
•racticed  innocently  and  as  a  recreation,  the  better  to  fit  a  person 
3r  business,  was  not  in  itself  unlawful,  still,  the  reluctance  and 
Dathing  of  the  English  judges  to  sustain  even  contracts  growing 
ut  of  such  gaming  is  manifest  in  every  decision  announced  upon 
he  subject ;  and  the  result  is,  that  the  right  of  recovery  is  bur- 
lened  with  so  many  restrictions,  that  at  present  it  can  hardly  be 
lid  th3  right  exists  at  all.  In  the  United  States,  wagaring  and 
;aming  contracts  seem  to  have  mat  with  no  countenance  from  the 
!0urts,  and  consequently  in  nearly  every  state  they  are  held  illegal, 
13  being  inconsistent  with  the  interests  of  the  community,  and  at 
rariance  with  the  laws  of  morality.     2  Smith's  Leading  Cases,  343. 

But  at  common  law  all  public  gaming  houses  were  nuisances,  not 
mly  because  they  were  deemed  great  temptations  to  idleness,  but 
ilso  because  they  were  apt  to  draw  together  great  numbers  of  dis- 
)rderly  persons.  4  Bacon's  Abridgement,  451.  It  would  there- 
fore seem  to  follow,  that  money  won  in  such  house  by  the  keeper 
3ould  not  be  recovered,  because  everything  connected  with  or 
growing  out  of  that  which  was  illegal  partook  of  its  character,  and 
Hras  tainted  with  its  illegality.  So  gaming,  which  might  be  inno- 
sent  itself  if  carried  on  elsewhere,  would  become  illegal  by  being 
sonducted  in  a  place  which  was  condemned  by  the  law.  This  is 
in  undoubted  principle,  applicable  not  only  to  cases  of  this  nature 
but  to  all  cases  of  analogous  character.  Thus  in  Badgley  v. 
Beale,  3  Watts,  263,  it  was  held  that  a  marker  at  an  illicit  billiard 
table,  who  kept  the  games  and  received  the  money  bet  by  the 
players,  was  not  entitled  to  recover  wages  from  the  owner  of  the 
table,  the  contract  of  employment  being  affected  with  the  illegality 
rf  the  business  in  which  he  was  employed.  There  is  no  doubt 
whatever  that,  upon  this  principle  at  common  law,  money  won  in  a 
public  gaming  house  would  not  be  recovered  by  the  keeper. 

Does  the  statute  of  this  state  then,  licensing  gaming,  change  the 
}ld  law  in  this  respect  ?  We  think  not.  The  statute  does  not  pre- 
bend to  do  more  than  to  protect  the  keepers  of  public  gaming  houses 
from  criminal  prosecution  when  a  proper  license  is  procured.  Section 
2,  declaring  that,  '^  The  said  license  shall  protect  the  licensee  and 
iiis  employee  or  employees  against  any  criminal  prosecution  for 
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dealing  and  carrying  on  the  game  mentioned,"  thus  appearing  ^ 
restrict  the  effect  of  the  license  to  simple  protection  of  the  per^oos 
engaged  against  punishment,  and  leaving^  gaming  houses  io  ifl 
other  respects  precisely  as  they  were  formerly,  civilly  subject  to 
all  the  disapprobation  and  restrictions  of  the  common  law.    In 
Bryant  v.  Meade^  1  Cal.  441,  it  was  held  that  a  sum  of  mooej 
won  at  a  public  gaming  house  kept  by  the  plaintiff*  could  not  be 
recovered  by  him ;  and  the  court  were  of  the  opinion  t^at  a  license 
to  keep  such  house  conferred  no  right  to  sue  for  a  gaming  debt,  bot 
constituted  a  protection  solely  against  criminal  prosecution.    So, 
also,  it  was  held  in  Carrier  v.  Brannan^  8  Cal.  328.     If  the  law 
in  this  state  did  not,  in  express  terms,  limit  the  effect  of  the  license, 
we  would  not  be  inclined  to  place  this  construction  upon  it ;  bat  its 
language,  it  seems  to  us,  is  too  plain  to  admit  of  any  other  inte^ 
pretation. 

That  the  statute  of  this  state  expressly  authorizes  the  persons 
having  a  license  to  carry  on  the  game  designated,  manifestly  makes 
no  substantial  difference  between  it  and  the  California  act,  under 
which  the  decisions  above  referred  to  were  rendered,  for  it  will  not 
be  denied  that  the  California  license  as  fully  and  completely 
authorized  the  game  licensed,  as  do  those  issued  under  our  statute. 
Clearly,  the  very  object,  and  probably  the  only  effect,  of  the  Cat 
fomia  license  was  to  authorize  the  game  licensed.  If  they  did  not 
authorize  the  game,  what  was  the  object  of  the  license  at  all?  I^ 
is  palpable  there  is  not,  in  this  respect,  any  distinction  between  the 
statutes.     The  decisions  are  therefore  directly  in  point. 

Let  the  judgment  be  affirmed. 

By  Gakber,  J.,  dissenting: 

It  may  be  that  this  action  could  not  have  been  maintained  at 
common  law.  But  thef  only  ground  upon  which  it  could  have  been 
defeated  would  have  been,  the  illegality  of  the  transaction, — that  a 
common  gaming  house  was  unlawful  and  indictable  as  a  ntusance. 
With  this  possible  exception,  the  playing  at  dice  and  cards  was  not 
prohibited  by  the  common  law,  in  the  absence  of  deception  or 
fraud  ;  and  therefore,  it  is  said,  playing  at  dice,  cards,  4c.,  is  not 
malum  in  se.     Case  of  Monopolies,  11  Co.  87  (b). 
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So,  Lord  Kenyon  directed  a  recovery  for  money  won  at  seven- 
ip,  and  Lord  Chancellor  Cottenham,  apparently  without  the  slight- 
idt  sense  of  humiliation,  while  sitting  in  a  court  of  equity,  held  th&t 
Qoney  won  at  a  public  gaming  table,  or  lent  for  the  purpose  of 
;ainblihg,  in  a  country  where  the  games  in  question  were  not 
Uegal,  might  be  recovered  in  the  courts  of  England.  Quarrier  v, 
7olstony  1  Phillips,  147.  It  is  a  clear  inference  from  his  reasoning 
hat,,  where  the  government  sanctions  a  public  gaming  table  and 
eceives  rent  from  the  keepers  thereof,  the  game  is  not  illegal  and 
Qoney  won  thereat  is  recoverable.  We  have  also  the  authority  of 
tfansfield  and  Kenyon  for  the  assertion  that  the  English  statutes 
irhich  prohibit  certain  specified  wagers,  e.  g,  excessive  gambling  or 
gambling  on  ticket,  imply  that  in  cases  not  specially  prohibited  by 
ict  of  parliament,  parties  might  wager  or  game  at  pleasure. 

Thus  the  statute  Car.  II  recognizes  the  common  law  right  of  re- 
covery for  sums  (whatever  the  amount)  won  by  playing  at  or  with 
sards  or  dice,  and  only  restricts  such  recovery  to  sums  not  exceed- 
ing j£100.  See  also  1  Phillips,  supra,  where  it  was  held,  referring 
to  another  statute,  that  a  sum  under  £10,  won  at  cards,  might  be 
recovered.  This  could  not  be,  if  gambling  per  ae  and  without  ref- 
erence to  the  illegality  of  the  game  was  either  contrary  to  good 
morals  or  public  policy,  in  so  far  as  the  courts,  for  that  reason, 
would  refuse  to  entertain  an  action  based  upon  such  a  contract. 

It  seems  to  me  that  our  legislature,  the  final  arbiter  on  ques- 
tions of  policy  and  morality,  has,  by  this  statute,  abrogated  the 
only  objection  to  the  plaintiflF's  right  of  recovery,  which  existed  at 
the  common  law.  The  statute  expressly  provides  that  the  license 
shall  by  its  terms  authorize  the  licensee  to  carry  on  the  game.  Such 
a  license  confers  upon  and  gives  to  the  licensee  authority  and  right 
to  do  the  very  thing  we  are  asked  to  hold  contrary  to  public  policy. 
See  License  Cases,  5  Wallace,  462,  where  the  distinction  is  drawn 
between  a  license  of  this  kind,  and  such  as  are  to  be  regarded  as  a 
mere  form  of  imposing  a  tax,  and  as  implying  nothing  except  that 
the  licensee  shall  be  subject  to  no  prosecution  under  the  law,  if  he 
pays  a  tax ;  or  the  distinction  between  what  is  in  reality,  as  well  as 
b  mere  semblance,  a  license,  and  what,  though  nominally  such,  is 
in  substance  only  a  special  tax.    The  provision  ^ving  authority  in 
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terms  was  not  contained  in  the  California  statute,  construed  in  the 
first  and  third  volumes  of  the  reports  of  that  state,  and  was  prob- 
ably here  inserted  in  view  of  the  distinction  taken  in  the  license 
cases,  then  recently  decided  by  the  highest  judicial  tribunal  in  the 
nation.  At  any  rate,  with  that  opinion  before  them,  the  framen 
of  our  statute  could  scarcely  have  used  apter  words  to  preclude 
the  idea  that  they  intended  onlt/  to  impose  a  tax  and  remit  a  pen- 
alty. The  evidence  that  this  unusual  clause  was  directed  to  be 
inserted  in  the  license,  with  especial  reference  to  the  opinion  in  the 
license  cases,  is  intrinsic  and  convincing.  In  that  opinion  the  fol- 
lowing language  occurs :  "  It  is  not  doubted  that  where  congress 
possesses  constitutional  power  to  regulate  trade  or  intercourse,  it 
may  regulate  by  means  of  licenses  as  well  as  in  other  modes ;  and, 
in  case  of  such  regulation,  a  license  will  give  to  the  licensee  author^ 
ity  to  do  whatever  is  authorized  by  its  terms  ;  *  *  *  and  the 
same  observation  is  applicable  to  every  other  power  of  congress,  to 
the  exercise  of  which  the  granting  of  licenses  may  be  incident. 
All  such  licenses  confer  authority  and  give  rights  to  the  licensee." 
It  next  enunciates  the  conceded  doctrine,  that  the  power  to  regu- 
late and  control  any  domestic  or  internal  trade  or  occupation 
belongs  exclusively  to  the  states.  The  statute  in  question  betrays 
nowhere  the  hand  of  a  novice.  He  who  drafted  it  was  evidently 
master  of  all  the  learning  bearing  on  the  subject.  According  to 
the  opinion  quoted  from,  if,  following  the  form  of  the  federal  statute 
therein  construed,  he  had  stopped  with  the  provision  that  any  one 
who  should  carry  on  this  game  without  a  license  should  be  liable 
to  the  penalty  imposed,  there  would  have  been  little  room  for  doubt- 
ing the  intention  to  "  express  something  more  than  the  purpose  of 
the  state  not  to  interfere  by  penal  proceedings  with  the  occupation 
licensed,  if  the  required  fee  were  paid."  Because,  although  it 
might  have  been  objected  that  no  authority  was  conferred  bt/ 1^ 
terms  of  the  license  ;  yet,  it  would  have  been  clear  that  this  was  a 
license  granted  by  the  state,  in  the  exercise  of  an  undoubted  powef 
to  regulate  this  particular  occupation.  But,  to  make  assurance 
doubly  sure ;  in  order  to  leave  no  room  for  implicatioiji  or  doubt,  it 
was  enacted  in  the  very  language  of  the  opinion,  that  the  license 
should  in  terms  authorize  one  of  the  games  mentioned  in  the  ft^ 
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section  of  the  act,  and  one  of  the  games  mentioned  in  said  first 
section,  is  faro,  "  whether  the  same  be  played  for  money  or  on 
credit:' 

The  coart,  in  the  case  cited,  further  say :  "  This  court  can  know 
nothing  of  public  policy  except  from  the  constitution  and  the  laws. 
It  has  no  legislative  powers.  It  cannot  amend  or  modify  any  leg- 
islative act.  It  cannot  examine  questions  as  expecRent  or  inexpe- 
dient, as  politic  or  impolitic.  Considerations  of  that  sort  must,  in 
general,«be  addressed  to  the  legislature.  Questions  of  policy  de- 
termined there,  are  concluded  here."  See  also  21  How.  (U.  S.) 
425—6,  that  "  when  the  legislature  relieves  a  contract  from  the  im- 
putation of  illegality,  neither  of  the  parties  to  the  contract  arc  in 
a  condition  td  insist  upon  this  objection."  And  opinion  of  Judge 
Gibson,  1  Rawle,  43. 

But  it  is  contended,  in  effect,  that  the  portion  of  the  statute 
which  in  terms  relieves  this  transaction  from  the  imputation  of  ille- 
gality, is  so  limited  and  qualified  by  a  subsequent  clause,  that 
licenses  issued  under  this  statute  can  have  no  further  or  other 
operation  than  those  passed  upon  in  the  license  cases.  The  clause 
relied  upon  for  this  position  reads :  '^  The  said  license  shall  pro- 
tect the  licensee  *  *  *  *  against  any  criminal  prosecution 
for  dealing  or  carrying  on  the  game  mentioned,  in  the  room  de- 
scribed, during  said  three  months,  but  not  for  dealing  or  carrying 
on  any  other  game  than  that  specified,  or  the  specified  game  in  any 
other  place,''  &c.  This  clause  does  not  purport  to  limit  the  effect 
of  the  statute,  or  to  qualify  the  sanction  expressed,  so  far  as  the 
act  done  corresponds,  in  kind,  place,  and  time,  with  the  act 
licensed.  It  simply,  out  of  abundant  caution,  prescribes  to  the 
immunity  resulting  from  the  sanction  given,  limits  coextensive  with 
those  imposed  upon  the  authority  conferred ;  thus  at  once  restricting 
the  immunity  to  the  game,  time  and  place  specified  in  the  license, 
and  extending  it  to  the  lighter  penalty  imposed  by  the  general 
criminal  statute,  for  common  law  misdemeanors.  It  seems  rather 
a  violent  strain  of  language  to  consider  a  declaration  that  a  license 
shall  protect  no  other  game  than  the  one  mentioned,  equivalent  to 
a  declaration  that  such  protection  shall  be  its  only  effect ;  and  thus, 
by  mere  implication,  to  nullify  a  previous  clause  expressly  author- 
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izing  the  licensee  to  carry  it  on.  I  think  the  contention  resoWes 
itself  into  a  misapplication  of  the  maxim,  expressio  uniuij  &g., 
leading  to  results  inconsistent  with  the  letter  and  spirit  of  the 
statute.  For,  the  intent  to  legalize  the  transaction  is  as  clearlj 
expressed  as  that  relied  upon  to  exclude  it.  While  it  is  trae, 
generally,  th^t  what  is  expressed  makes  what  is  infplied  to  cease, 
it  is  equally  true,  that  a  clause  distinct  and  without  exception  in 
itself,  cannot  be  controlled  or  limited  by  a  doubtful  im|dication 
drawn  from  a  subsequent  clause.  70  E.  C.  L.  Rep.  140.  The 
idea  seems  to  be  that  the  statute  grants  a  sort  of  secular  indulg- 
ence—  that  the  game,  though  licensed,  is  still  illicit;  that  the 
licensee  has  paid  the  state  a  handsome  bomis  for  pqfmission  to  vio- 
late the  law  ;  but  that  the  act  is  as  illegal  as  ever,  the  onlj  effect 
of  the  statute  being,  that  it  cannot  be  punished  criminaliUT.  And 
the  result  is,  that  the  landlord,  whose  tenant  the  licensee  becomes, 
the  employees  who  assist  him,  and  the  tradesmen  who  sell  to  him 
articles  to  be  used  in  carrying  on  a  business  which  he  has  pa^ 
chased  a  right  to  carry  on,  must  refuse  him  credit  or  relj  on  his 
word  for  payment. 

The  reasoning  of  the  California  cases  is  that  we  must  adopt  this 
forced  and  artificial  construction  of  the  statute,  rather  than  impute 
to  the  legislature  an  intent  to  legalize  contracts  so  tainted  with 
vice  and  immorality  —  an  imputation,  it  is  said,  a&  unjust  to  them 
as  the  enforcement  of  such  contracts  would  be  humiliating  to  the 
courts.  But  the  legislature  is  presumed  to  have  known  the  then 
existing  law  of  this  stat^  :  that  we  had  adopted  the  common  la^f 
according  to  which,  bets  won  at  seven-up,  poker,  horse-racing,  and 
an  infinity  of  other  wagers,  were  valid  and  enforceable  contracts : 
that  we  had  not  enacted  or  adopted  the  statutory  provisions,  else- 
where almost  universally  in  force,  prohibiting  or  restrictmg  such 
gambling,  or  confining  parties  playing  for  money  to  such  sums  as 
they  should  pay  down  at  the  time  of  the  play.  If  betting  at  a  fi^ 
game,  licensed  and  conducted  according  to  the  provisions  of  this 
statute,  is  immoral  and  contrary  to  the  public  policy,  so  is  betting  ft^ 
poker  and  upon  horse-racing.  It  is  as  humiliating  to  the  courts  to 
enforce  the  latter  as  to  enforce  the  former.  In  ^ving,  then,  to  the 
explicit  language  of  the  statute  its  natural  force  and  effect,  we  only 
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mpute  to  the  legislature  the  opinion  that  sach  games  as  this,  if 
M>ndacted  in  a  place  less  public  than  the  front  room  of  the  ground 
ioor  of  any  building,  and  which  no  person  under  the  specified  age 
s  allowed  to  enter,  stand  on  the  same  footing  as  those  games  to 
irhich,  by  the  common  law,  no  stigma  of  illegality  is  attached :  and 
liat  adults  of  sound  mind  may  be  as  safely  trusted  to  bet  on  credit 
it  the  one  as  at  the  other. 

But,  with  the  wisdom  and  purity  of  the  sentiments  which  actu- 
kted  the  legislature,  we  have  nothing  to  do.  Let  it  be  conceded 
liat  in  this  regard  both  the  common  law  and  tlus  statute  are  as  bad 
IS  the  sternest  precisian  ever  pronounced  them.  The  worse  they 
ire,  the  sooner  will  a  strict  enforcement  of  them  lead  to  their 
imendment  —  a  corrective  by  no  means  so  easily  applied  to  an  as- 
lumption  by  the  courts  of  legislative  functions.  For  these  reasons 
[  dissent  from  the  judgment. 


LOUIS  SCHISSLER  et  al.y  RespondbnTs,  v.  ROBERT  CHES- 

SHIRE  et  ah.  J  Appbllants. 

ruuTiNG  Jury  to  Liquor -»- What  will  not  vitiate  Verdict.  Where -a  jury, 
on  their  return  from  taking  a  view  of  the  property  in  controversy,  were 
treated  to  liquor  by  a  person  who  had  been  at  the  instance  of  the  prevailing 
party  selected  by  the  court  to  point  out  the  premises,  and  who  had  made  a 
map  of  them  for  such  party :  Held,  that  the  showing  of  such  per8on*8  agency 
or  interest  in  the  result  of  the  suit  was  not  sufficient  to  vitiate  the  verdioL 

KiRiMG  Law  —  Instructions  should  be  based  upon  Points  Involved.  Where 
in  a  suit  to  recover  possession  of  a  mine,  plaintiff  asked  the  court  to  instruct 
the  jury  **  that  the  doctrine  that  plaintiff  must  recover  upon  the  strength  of 
his  own  title,  and  not  upon  the  weakness  of  that  of  the  defendant,  has  no 
application  in  this  case :  the  real  question  here  involved  is,  which  of  the 
parties,  the  plaintiff  or  defendant,  has  the  better  right  to  mine  the  land  in 
question  ";  and  it  was  claimed  that  without  it  the  jury  might  have  presumed 
the  title  to  be  in  the  government,  and  therefore  found  against  plaintiff ;  but 
it  appeared  that  as  a  matter  of  fact  no  suggestion  or  point  of  the  kind  wta 
made  on  the  trial :  BM^  that  the  refusal  to  give  such  instruction  was  not 
error. 

Appbal  from  the  District  Court  of  the  Eighth  Judicial  District, 
Vhite  Pine  County. 
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This  was  an  action  by  Louis  Schissler,  Edward  W.  Hooper  and 
L.  L.  Alexander,  against  Robert  Chesshire,  L.  Terk  and  George 
H.  Allen,  to  recover  possession  of  sixteen  hondred  feet  of  mining 
ground,  known  as  Burning  Moscow,  in  White  Pine  Mining  Dis- 
trict. There  was  a  verdict  and  judgment  for  the  defendants. 
Afterwards  a  new  trial  was  granted,  at  the  instance  of  the  plaintifi, 
upon  the  ground  that  the  furnishing  of  liquor  to  the  jury,  as  stated 
in  the  opinion,  was  covered  by  the  decision  in  Sacramento  and 
Meredith  Mining  Company  v.  Showers^  6  Nev.  291,  and  intiated 
the  verdict.  From  the  order  granting  a  new  trial  this  appeal  was 
taken  by  defendants. 

EillhouBe  ^  Tilford  and  D.  R.  Aihletfy  for  Appellants. 

I.  The  facts  of  the  case  now  under  consideration  are  altogether 
diflerent  from  those  in  the  case  of  Sacramento  and  Meredith  Mi^ 
ing  Co,  v.  Showers.  The  treating  by  Tagliabue  was  an  act  done 
with  no  reference  to  the  trial  then  pending — was  accompanied  bjr 
no  remark  with  reference  to  the  case,  and  was  suggested,  as  he 
himself  states,  in  consequence  of  the  inclemency  of  the  weather, 
without  the  procurement  or  knowledge  of  any  of  the  defendants. 
Tagliabue  was  in  no  sense  of  the  term  an  agent  of  the  defendants; 
certainly  not  an  agent  connected  with  the  management  of  the  case. 
It  is  true  that  he  had  made  a  survey  for  them,  but  that  no  more 
renders  him  an  agent  of  defendants  than  the  attendance  and  treat- 
ment of  a  patient  by  a  surgeon  or  physician  constitutes  the  latter 
an  agent  of  the  former,  when  called  upon  to  testify  on  behalf  of  that 
patient  as  to  the  extent  of  the  injuries  or  disease  he  had  treated. 

II.  Admitting,  however,  for  the  sake  of  the  argument,  that  Tag- 
liabue was  at  any  time  or  for  any  purpose  during  the  trial  an  agent 
of  defendants,  how  long  did  that  relation  continue,  and  how  far  did 
it  extend  ?  He  went  on  the  ground  at  the  request  of  defendants 
and  by  order  of  court.  He  then  returned.  Whatever  his  relation 
with  defendants  in  going  to  the  mine  with  the  jury,  he  could  not  b0 
said  to  be  an  agent  after  the  jury  left  the  mine  and  when  the  treat- 
ing was  done.    The  purpose  for  which  he  was  requested  to  act  had 
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been  accomplished  before  the  jurymen  had  taken  the  drinks  com- 
plained of. 

Harry  L  Thornton  and  C.  H.  Belknap^  for  Respondents. 

I.  Tagliabue  was  the  surveyor  and  witness  of  defendants ;  he 
was  their  expert,  and  paid  as  such ;  he  was  their  representative  in 
the  character  of  surveyor,  expert,  witness  —  and  with  the  zeal  and 
pride  of  opinion  of  an  attorney  to  labor  with  them  for  a  verdict  for 
his  side.  He  was  their  agent  and  retainer — as  much  so  as  their 
attorney. 

Who,  that  has  observed  the  trial  of  a  mining  case,  has  failed  to 
notice  the  extreme  zeal  and  partisanship  of  the  expert  ?  In  the 
solemn  character  of  a  witness,  he  is  often  more  effective  than  the 
attorney ;  and  when,  as  in  this  case,  he  has  access  to  the  jury,  on 
the  trip  to  the  mine,  out  of  the  presence  of  the  court,  who  can  esti- 
mate fully  the  effect  of  his  efforts  ?  He  is  paid  beyond  measure  of 
ordinary  witnesses,  in  a  sum  approximating  that  paid  to  attorneys ; 
he  aids  in  the  preparation  for  the  trial ;  works  with  the  attorneys ; 
lus  testimony  is  almost  always  the  argument  of  the  advocate ;  a 
verdict  against  his  evidence  is  against  him,  and  he  will  labor  for  his 
nde  with  the  jury  to  prevent  it.  See  Sacramento  and  Meredith 
Mining  Company  v.  Showers,  6  Nev.  291. 

II.  It  is  admitted  that  in  going  to  the  mine  Tagliabue  was  the 
agent  or  representative  of  defendants,  by  contending  that  his 
agency  ceased  when  he  left  the  mine.  Certainly,  it  could  not 
cease  until  the  return  into  court ;  certainly,  not  while  he  had  the 
permitted  association  with  them  on  the  trip  going,  staying,  and  re- 
turning. 

III.  The  court  erred  in  refusing  the  instruction  asked  for.  The 
instruction  expressed  &  principle  of  law  correct  in  the  abstract,  ap- 
plicable in  the  concrete,  and  couched  in  unexceptionable  language. 
Richardson  v.  McNulty,  24  Cal.  347.  The  necessary  impression 
resulting  from  the  refusal  was,  that  we  should  have  done  something 
more  than  prove  a  better  right  than  the  right  of  the  defendants. 
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By  the  Court,  Lewis,  C.  J. : 

The  appellants  having  obtained  a  verdict  in  this  cause,  the 
learned  judge  below  set  it  aside,  upon  a  showing,  as  it  is  supposed, 
that  improper  civilities  had  been  shown  to  the  jury  by  Mr.  Taglia- 
bue,  one  of  the  witnesses,  and,  as  it  is  claimed,  an  agent  for  the 
appellant.  '  It  appears  that  it  became  necessary  for  the  jury  to  go 
upon  the  mining  claim  in  controversy  for  the  purpose  of  famiIiari^ 
ing  themselves  with  certain  locations  and  situations  in  question  in 
the  case. 

To  this  end,  it  was  agreed  thiit  each  party  should  designate  t 
person  to  be  appointed  by  the  court  to  accompany  the  jury,  for  the 
purpose,  as  stated  by  the  judge  below,  of  pointing  out  to  them  the 
points  in  regard  to  which  testimony  would  be  given  at  the  trial. 
The  appellants  designated  for  this  purpose  Mr.  Tagliabue.  He, 
with  the  person  appointed  by  the  respondent,  together  with  the ' 
sheriff,  accompanied  the  juty  to  the  ground,  where  the  proper  ex- 
planations were  made.  On  their  return,  the  coach,  occupied  bj 
Tagliabue  and  some  of  the  jurors,  stopped  at  a  public  house,  and 
he  invited  them  to  alight  and  take  a  drink  of  liquor  with  him  at  the 
public  bar.  Several  of  the  jurors  accepted  his  invitation,  and  drank 
with  him.  Further  than  this,  nothing  of  an  improper  character 
appears  to  have  taken  place.  Tagliabue  had,  prior  to  the  trial, 
been  employed  by  the  appellants  to  make  a  map  of  the  mine,  and 
they  had  designated  him  as  the  person  whom  they  desired  the  court 
to  appoint  to  accompany  the  jury,  as  already  stated.  'Beyond  tha 
he  does  not  seem  to  have  had  any  relations  with  the  appellants,  nor 
interest  of  any  kind  in  the  suit.  It  does  not  appear  that  he  was 
called  as  a  witness,  even,  except  to  the  one  point  of  identifying  the 
map  made  by  him.  But  considering  him  to  be  an  agent  or  repre- 
sentative of  the  appellants,  the  consequences  of  his  civilities  to  the 
jury  were  for  that  reason  held  to  be  chargeable  upon  them,  and  it 
was  thought  the  case  came  within  the  rule  announced  in  Sac^^ 
tnento  ctnd  Meredith  Mining  Company  v.  ShowerSj  6  Nev.  291. 

It  is  very  clear  to  us,  however,  that  the  facts  of  this  do  not  bring 
it  within  the  rule  of  that  case.  If  Tagliabue  were  an  agent,  man- 
aging the  suit,  or  if  he  had  any  interest  in  the  controversy  with  the 
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ppellant,  undoubtedly  that  would  bring  the  case  within  the  rule  of 
bat  referred  to.  But  nothing  of  the  kind  appears.  For  aught 
bat  is  shown  in  this  record,  Tagliabue  was  no  more  interested  in 
laving  a  verdict  rendered  in  favor  of  the  appellants  than  of  the  re- 
pondents.  That  he  had  been  employed  to  make  a  map  of  the  mine 
Dr  appellants,  certainly  indicates  no  interest  in  favor  of  them.  He 
aay  have  done  that,  and  still  continued  utterly  indiSercnt  between 
he  parties,  or  even  been  interested  against  the  appellants ;  and 
hat,  too,  was  an  employment  which  had  been  completed  before  the 
ait.  His  selection  by  them  to  accompany  the  jury  to  the  ground, 
?hich  was  simply  for  the  purpose  of  "  pointing  out  the  points  re- 
ipecting  which  testimony  was  to  be  introduced,"  surely  does  not 
ndicate  any  interest  on  his  part  in  favor  of  appellants.  He  may 
lave  been  selected  for  that  purpose,  although  entirely  indifferent. 
!7othing  could  be  presumed  from  such  selection,  except  perhaps 
hat  he  was  familiar  with  the  ground  in  controversy. 

Indeed,  there  is  nothing  here  inconsistent  with  entire  impartiality 
)r  indifference  on  the  part  of  Tagliabue ;  and  the  presumption  is, 
lothing  to  the  contrary  appearing,  that  he  was  so.  As  is  very 
fell  said  by  counsel  for  appellants,  "  His  employment  to  make  the 
nap  no  more  constituted  him  an  agent  in  the  action  than  the  em- 
)loyment  of  a  physician,  who  may  afterwards  be  called  if^Don  to 
estify  respecting  the  disease  of  his  patient,  could  be  considered 
uch."  And  as  to  his  selection  to  accompany  the  jury  to  the  mine, 
rhich,  it  must  be  remembered,  was  only  for  the  purpose  of  desig- 
ating  certain  points  about  which  testimony  was  to  be  offered,  that 
o  more  constituted  him  the  agent  of  the  appellants  than  of  the  re- 
pondents.  His  authority  and  appointment  for  that  purpose  were 
crived  from  the  court  —  the  appellants  simply  designated  him  as 
le  person  whom  they  desired  to  have  the  court  appoint.  It  seems 
>  us  that  the  very  meagre  connection  which  Tagliabue  had  with  this 
ase  is  not  suflScient  to  bring  it  within  the  rule  of  Sacramento 
nd  Meredith  Mining  Co.  v.  Showers. 

The  reason  of  that  rule  is  stated  to  be,  to  prevent  the  jury  from 
•eing  tempted  to  find  a  verdict  against  their  unbiased  sense  of  the 
ight  of  the  case,  by  motives  of  gratitude  or  of  feelings  for  favors, 
lowever  slight.     Now,  how  could  the  treating  of  the  jury  in  this 
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case  have  any  sach  influence,  when  it  really  does  not  appear  that 
they  had  any  reason  to  believe  that  TagHabue  had  any  interest  u 
to  how  the  verdict  might  be  rendered  ?    If  they  had  no  more  from 
which  to  judge  of  that  fact  than  we  have,  they  could  only  bare 
concluded  that  he  was  entirely  indifferent,  and  therefore  any  ciriii- 
ties  from  him  could  not  in  any  way  have  influenced  their  verdict 
one  way  or  the  other.     It  would  be  the  same  as  if  an  entire  straih 
ger  had  done  the  same  thing.     We  cannot  see  that  the  facts  de- 
tailed in  the  record  bring  this  case  within  either  the  letter  or  the 
spirit  of  the  rule  in  Sacramento  and  Meredith  M,  Co.  v.  Showeri, 
nor  that  the  civility  shown  to  the  jury  by  Tagliabue  can  be  consid- 
ered such  irregularity  as  will  authorize  a  disturbance  of  the  verdict 
The  other  ground  upon  which  counsel  for  respondents  endeavor 
to  sustain  the  order,  is  equally  untenable.     It  was  based  upoD  the 
refusal  of  the  court  to  instruct  the  jury  that  the  ^'  doctrine  that  the 
plaintiff  must  recover  upon  the  strength  of  his  own  tide,  and  not 
upon  the  weakness  of  that  of  the  defendant,  has  no  application  in 
this  case.     The  real  question  here  involved  is,  which  of  the  parties, 
the  plaintiff  or  defendant,  has  the  better  right  to  mine  the  land  in 
question."     The  manner  in  which  it  was  supposed  the  refusal  of 
this  in^ruction  prejudiced  this  respondent  is,  that  without  it,  the 
jury  might  have  presumed  the  title  to  be  in  the  government,  and 
upon  that  ground  found  against  the  plain tiflT;  and  to  guard  against 
such  result  alone  it  seems  to  have  been  asked.     Had  the  JU17 
relied  upon  any  such  presumption,  they  would  have  relied  upon  » 
point  which  does  not  appear  to  have  been  in  any  way  suggested  in 
the  case ;  and,  furthermore,  against  the  whole  theory  of  the  trial 
and  the  instructions  given  by  the  court.     Among  many  others  of 
a  similar  character,  they  were  charged  that  if  they  believed  from 
the  evidence  that  the  predecessors  of  plaintiffs  posted  the  notice  of 
the  Burning  Moscow  claim  at  the  point  marked,  the  initial  point  on 
plaintiffs'  map,  on  the  twenty-third  day  of  December,  a.  d.  1868, 
and  did  two  days'  work  at  the  point  called  Burning  Moscow  shaft 
on  plaintiffs'  map,  prior  to  the  sixth  day  of  January,  1869,  and  Si^ 
the  notice  of  location  in  the  district  recorder's  office  on  the  twenty- 
third  day  of  December,  1868,  and  that  plaintiffs  and  their  prede- 
cessors have  done  two  days'  work  on  said  claim  within  each  J^ 
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after  the  twenty-third  day  of  December,  1868,  they  must  find  a 
verdict  for  the  plaintiff."  How,  with  such  an  mstruction  given  to 
them,  could  the  jury  have  come  to  the  conclusion  that  the  plaintiff 
could  not  recover  if  the  legal  title  was  in  the  United  States,  or  that 
it  was  necessary  for  him  to  prove  more  than  they  were  here  told 
was  sufiicient  to  entitle  him  to  recover?  We  cannot  suppose  that 
the  jury  found  a  verdict  against  the  plsuntiff  upon  a  ground  not 
suggested  in  the  case,  and  that,  too,  contrary  to  the  whole  theory 
of  the  case,  and  the  instructions  given  to  them  by  the  court.  To 
protect  him  from  such  possibility,  it  would  appear  unnecessary 
therefore  to  charge  that  it  was  not  necessary  that  the  plaintiff 
should  recover  upon  the  strength  of  his  own  title,  for  without  it,  it 
would  appear  impossible  to  suppose  that  the  jury  could  have  found 
against  the  plaintiff  upon  that  ground. 

Indeed,  the  jury  are  over  and  over  again  charged,  in  effect,  that 
they  should  find  a  verdict  in  favor  of  him  who  had  the  better  right 
to  mine  the  ground  in  controversy,  which  clearly  shows  that  the 
absolute  legal  title  was  in  no  way  involved.  And  the  question  of 
the  real  rights  of  the  parties  was  fully  and  clearly  submitted  to  the 
jury,  80  that  the  latter  portion  of  the  instruction  refused  was  sub- 
stantially given  in  several  instructions,  and  so  clearly  that  there 
could  be  no  mistake  about  it.  Thus  the  first  clause  of  the  instruc- 
tion was  unnecessary  for  the  purpose  claimed  by  counsel,  and  the 
second  was  substantially  given.  There  was  therefore  no  prejudicial 
error,  even  if  the  instructions  given  were  technically  correct. 

Not  only  was  it  useless  to  give  it,  but  its  direct  effect  would 
have  been  to  mislead  the  jury.  Upon  this  point  what  is  said  by  the 
dbtrict  judge,  in  his  opinion,  very  satisfactorily  disposes  of  it.  ^'  It 
may  be  true,"  he  says,  ^^  that,  in  the  case  of  unpatented  mines,  the 
ultimate  title  is  in  the  government.  But  the  presumption  is,  that 
the  title  is  in  the  occupant — a  presumption  which  courts  will  not  al- 
low to  bo  rebutted  by  showing  title  in  the  government,  which  they 
sustain  by  the  fiction  of  a  supposed  grant.  But  besides  that,  this 
is  the  theory  upon  which  these  actions  have  constantly  been  main- 
tained ;  the  object  of  instructions  is  to  instruct  the  jury,  and  not  to 
mystify  them ;  but  I  think  the  only  effect  of  giving  the  instruction 
asked  would  have  been  to  confuse  the  jurors.     The  right  of  a  man 
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to  mine  on  a  particular  vein  of  ore  in  this  country,  gained  by  com- 
pliance with  the  mining  laws,  which  by  adoption  are  a  part  of  the 
law  of  the  land,  is  not  only  popularly  regarded  as  a  titk  to  the 
ground,  but  is  so  designated  in  acts  of  congress,  of  the  state  legis- 
lature, and  in  the  opinions  of  courts.  In  fact,  it  is  a  sort  of  tide ; 
and,  though  not  a  perfect  or  complete  title,  is  the  only  one  we 
have  ordinarily  to  deal  with,  and  the  use  or  sense  of  the  word  em- 
ployed in  connection  with  these  cases  can  never  be  misunderstood, 
or  tend  in  the  slightest  degree  to  mislead  the  jury." 

The  rights  acquired  simply  by  priority  of  occupation  being  so 
generally  called  a  title,  and  so  recognized,  as  stated  by  the  judge, 
and  there  being  no  possible  ground  for  apprehension  that  the  ju^ 
would  find  against  the  plaintiff,  simply  because  the  real  title  was  in 
the  government,  the  instruction  was  only  calculated  to  coofose 
them,  without  the  possibility  of  doing  any  good.  Its  refusal  was 
therefore  not  error. 

The  order  granting  a  new  trial  must  be  reversed.     It  is  so  o^ 
dered. 

Garber,  J.,  having  been  counsel  m  the  court  below,  did  not 
participate  in  the  foregoing  decision. 


THE   STATE    OF    NEVADA,  Appellant,  v.   HENRY  A. 

RHOADES  et  ah.y  Respondents. 

State  Treasurer's  Bond  —  Money  Received  during  Former  Term  —  P^i* 
SUMPTIONS.  In  a  suit  on  the  official  bond  of  a  State  Treasurer,  given  for  his 
second  term  of  office :  Ileld^  that  whatever  money  be  received  in  his  ofl5ci«l 
capacity  during  his  first  term,  in  the  absence  of  proof  that  he  had  wasted  or 
misapplied  it,  was  presumably  paid  over  to  himself  as  his  own  successor,  and 
that  the  sureties  on  such  bond  were  liable  for  the  safe-keeping  thereof. 

Liability  of  State  Treasurer's  Sureties  for  •'  Special  Deposits."  ^^^ 
special  deposits  paid  into  the  state  treasury  under  the  provisions  of  the  Act 
of  1867,  for  the  conditional  purchase  of  state  lands,  (Stats.  1867,  166,  sec.  5) 
are  received  by  the  State  Treasurer  in  his  official  capacity;  and  the  sureties  on 
his  official  bond  are  liable  therefor,  as  for  other  monevs. 

Qualified  Property  ok  State  in  "Special  Deposits"  in  State  Trbas^*^- 
Though  the  state  may  not  have  the  absolute,  present  right  of  propertj  in  ^ 
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'*  special  deposits  **  paid  into  the  state  treasury  under  the  provisions  of  the 
land  act  of  1867,  (Stats.  1867,  166,  sec.  6)  it  has  the  right  of  present  pos- 
session and  custody,  coupled  with  a  contingent  interest,  and  may  maintain  an 
action  therefor. 

Pleading — Eytdenck  not  Objectionable  because  Complaint  not  Particular 
Enough.  Where  a  complaint  against  the  sureties  of  a  State  Treasurer  al- 
leged a  conversion  of  money  belonging  to  his  office,  and  moneys  of  the  state, 
to  the  extent  of  $106,432.88,  and  that  no  portion  of  the  same  was  delivered 
to  his  successor :  Heldy  that  though  such  a  pleading  might  be  obnoxious  to 
a  demurrer,  or  motion  for  greater  particularity,  no  objection  to  evidence  sus- 
taining the  facts  so  pleaded  could  be  made  upon  any  such  ground. 

AonoN  on  Contract  bt  Party  Having  Interest  in  its  PERroRXANCE — Dam- 
ages. A  party  with  whom  a  contract  is  made,  and  who  has  an  interest  in  its 
performance,  can  recover  the  amount  of  damages  sustained  by  its  non-per- 
formance. ' 

AcnoN  AGAINST  State  Treasurer's  Sureties  for  ** Special  'Deposits'* — Meab- 
URE  op  Damages.  In  a  suit  against  the  sureties  of  a  State  Treasurer  for  the 
loss  of  "special  deposits"  paid  in  under  the  Act  of  1867,  (Stats.  1867, 166, 
sec.  5)  the  measure  of  damages  is  the  amount  of  the  deposits,  unless  a  non- 
approval  of  the  land  locations  for  which  the  deposits  were  made,  or  an  actual 
repayment  to  or  release  by  the  depositor,  or  something  equivalent  thereto,  is 
shown  in  mitigation. 

Appeal  from  the  District  Court  of  the  Second  Judicial  District, 
Ormsby  County. 

This  was  an  action  by  the  state  against  Henry  A.  Rhoades,  ad- 
tninistrator  to  the  estate  of  Eben  Rhoades,  deceased,  late  state 
treasurer,  and  twenty-eight  other  defendants,  who  were  sureties 
^n  the  official  bond  of  said  Rhoades,  deceased,  as  such  treasurer. 
the  action  was  commenced  on  March  19th,  1870.  A  former  ap- 
peal in  the  same  case  will  be  found,  reported  under  the  same  title, 
in  6  Nev.  852.  After  the  remittitur  from  that  appeal  was  sent 
lown,  the  cause  came  up  again  for  trial  at  the  August  term,  1871, 
rf  the  district  court,  and  resulted  in  a  verdict  and  judgment  for  de- 
Eendants.  A  motion  for  a  new  trial  having  been  denied,  the  plmt- 
Lff  took  this  appeal. 

The  facts,  necessary  for  an  understanding  of  the  decision,  are 
Stated  in  the  opinions. 

L.  A,  BuckneVy  Attorney  General,  and  A.  C.  UlliSy  for  Ap- 
pellant. 
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As  to  the  error  of  the  court  below  in  excluding  any  evidence  re- 
lating to  the  special  deposits,  our  views  were  presented  at  length 
upon  the  oral  argument.     But  it  is  contended  that  there  is  no  law 
making  the  state  responsible  to  the  depositor  for  the  moneys  so  de- 
posited with  the  treasurer.     This  we  deny.     The  duties  imposed 
by  the  law  in  this  connection,  (Stats.  1867,  .166,  Sec.  5)  are  all 
upon  the  treasurer.    They  are  matters  pertaining  to  his  office.   He 
is.  required  to  keep  an  account  of  the  moneys  so  received  upon  his 
books,  and  as  treasurer,  to  return  the  moneys  to  the  person  entided 
thereto,  if  from  any  cause  thd  purchase  cannot  be  completed.    Bat 
the  money  is  absolutely  the  state's  after  deposit,  provided  the  pmv 
chase  can  be  completed ;  and  in  any  event,  the  treasurer  must  either 
carry  the  money  to  the  proper  fund  account,  or  otherwise  dispose  of 
it  according  to  law ;  that  is  to  say,  he  or  his  successor  must  paj  it 
over  to  the  person  entitled  thereto,  in  case  of  no  purchase,  and  in 
case  of  purchase  to  carry  the  money  to  the  proper  fund.     It  is  his 
duty  to  turn  over  to  his  successor  in  office  all  books,  papers,  prop- 
erty and  money  pertaining  to  his  office. 

Mesick  ^  Wood  for  Respondents. 

I.  The  burden  of  proof  was  on  the  plaintiff  to  satisfy  the  jury 
of  the  truth  of  the  allegation  in  its  complaint,  to  the  effect  that  the 
defalcation  occurred  in  respect  of  moneys  had  and  received  by 
Rhoades  as  state  treasurer,  subsequent  to  the  thirtieth  day  of  Jm- 
uary,  a.d.  1867,  and  converted  to  his  own  use  prior  to  the  ninth 
day  of  September,  1869,  belonging  to  the  state,  &c.  This  the  state 
failed  to  prove,  except  through  the  mediun  of  a  presumption  that  the 
money  was  actually  in  the  treasury  which  the  accounts  indicated 
should  be  there.  As  a  matter  of  proof,  no  one  could  tell  what 
money  was  in  the  treasury  at  any  particular  time,  or  when  the  de- 
falcation occurred.  The  testimony  shows,  as  far  as  it  shows  any- 
thing on  the  subject,  that  it  occurred  prior  to  the  thirtieth  of  J*^ 
uary,  1867,  when  the  bond  in  suit  was  given  ;  and  if  it  be  not  pl^"^ 
that  the  entire  defalcation  occurred  prior  to  that  date,  it  is  certain 
from  the  evidence  that  a  very  large  proportion  of  it  occurred  before 
then ;  and  what  proportion,  if  any,  occurred  subsequently,  there  was 
no  testimony  to  show.     The  jury  was  justified  in  coming  to  the  con* 
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clasion  that  most  if  not  all  of  the  defalcation  complained  of  oc- 
curred prior  to  the  thirtieth  of  January,  1867,  and  that  if  any  part 
occurred  subsequent  to  that  date,  it  was  impossible  to  tell  from  the 
evidence  what  part. 

II.  The  plaintiff  was  permitted  to  show  what  portion  of  the  special 
deposits  became  the  property  of  the  state  by  sales  of  lands  being 
perfected.  The  only  moneys  which  were  excluded  from  the  consid- 
eration of  the  jury,  were  those  deposited  on  applications  for  the 
purchase  of  lands,  which  were  not  shown  to  have  been  acted  upon 
by  the  state.  Money  in  that  state  could,  in  no  sense,  be  the  prop- 
erty of  the  plaintiff.  The  treasurer  held  the  money  as  the  property 
of  the  depositor,  until  the  state  should  render  him  an  answer  to  his 
application,  establishing  a  bargain  between  the  parties  and  binding 
on  both  parties.  It  seems  clear  that  if  the  state  had  no  property  in 
the  money,  it  could  lose  nothing  by  a  misappropriation  of  it ;  and  hav- 
mg  lost  nothing,  could  recover  nothing  from  any  one  on  account  of 
the  misappropriation ;  nor  was  the  state  responsible  to  the  depositor 
for  the  safe  keeping  of  this  money.  It  had  not  agreed  to  be  so  re- 
sponsible in  specific  terms,  according  to  any  law  or  contract  appearing. 
The  state  had  only  said  to  those  wishing  to  purchase  lands :  ^^  If  you 
will  make  an  application!  and  a  deposit  of  earnest  money,  we  will 
consider  your  application."  Nor  is  there  any  implied  obligation  on 
the  part  of  the  state  to  be  responsible  for  the  money,  or  to  refund  it 
in  case  of  its  loss.  The  depositor  is  the  only  person  who  could 
maintain  an  action  for  the  loss  or  mbappropriation  of  the  money 
before  there  was  any  determination  whether  the  application  to  pur- 
chase would  or  would  not  be  accepted.  And  if  so,  then  non  con- 
8t<U,  but  that  the  depositors  have  all  collected  their  money  from  the 
administrator  of  the  estate  of  the  treasurer,  Rhoades. 

III.  Again,  the  pleadings  did  not  warrant  a  recovery  of  the 
amount  of  these  special  deposits  from  the  defendants,  nor  the  ad. 
mission  of  the  evidence  offered  in  relation  thereto,  for  the  reason 
that  the  complaint  was  not  sufficiently  specific  to  cover  the  case, 
and  the  plaintiff  would  not  make  it  so  by  amendment.  Goulet  v. 
AneleTj  22  N.  Y.  225. 

[Many  oth*er  points  were  discussed  by  counsel ;  but  as  they  were 
not  passed,  on  by  the  court,  they  are  omitted.] 
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By  the  Court,  Garber,  J. : 

The  defendants  are  the  administrator  and  sureties  of  the  former 
treasurer  of  this  state.  The  complaint  sets  forth  the  bond,  which 
is  conditioned  :  ^^  That  the  said  treasurer  shall  well,  truly,  and 
faithfully  perform  and  discharge  the  duties  of  treasurer  of  the  State 
of  Nevada,  as  required  by  law,  as  well  those  which  may  be  re- 
quired of  him  by  any  law  now  existing,  as  those  which  may  be  re- 
quired by  any  law  enacted  subsequently  to  the  execution  of  this 
bond  ;  and  shall  deliver  to  his  successor  in  office  all  the  books,  pa- 
pers, money,  vouchers,  sureties,  evidences  of  debt,  and  eifects  be- 
longing to  his  said  office." 

In  determining  the  extent  of  the  liability  of  the  defendants,  we 
must  be  governed  wholly  by  the  terms  of  the  contract  sued  on. 
The  law  on  this  subject  is  well  stated  in  Thompson  v.  Board  of 
Trustees^  30  111.  99.  There  the  defense  to  an  action  of  debt,  on  a 
similar  bond,  was,  that  certain  funds  deposited  by  the  treasurer  had 
been  stolen.  The  Court,  overruling  this  defense  on  the  ground 
that  he  was  an  insurer  of  the  funds,  say  :  ^^  In  no  sense  is  this  a 
case  of  bailment.  The  liability  of  the  treasurer  arises  out  of  bis 
official  bond.  He  has  made  by  that  bond  an  express  contract  with 
the  trustees,  that  he  will  keep  safely  the  moneys  which  shall  come 
to  his  hands.  It  is  so  '  nominated  in  the  bond,'  when  that  is  read 
in  the  light  of  the  statute  prescribing  his  duties,  and  considerations 
of  public  policy  forbid  that  he  should  be  permitted  to  avail  of  any 
extraneous  fact  outside  of  the  condition  of  the  bond.  The  treas- 
urer well  knew  and  understood  the  contract  he  had  entered  into, 
and  the  extent  of  the  obligation  he  had  voluntarily  incurred,  and  he 
has  obtained  all  he  contracted  for — the  possession  of  the  office,  with 
the  emoluments  attached  to  it.  We  think  there  is  no  principle  on 
which  the  defense  can  be  sustained,  the  contract  being  absolate, 
without  any  condition  express  or  implied.  In  these  days  of  W" 
morseless  peculation  upon  the  public  by  its  functionaries — ^indeed, 
at  all  times — public  policy  demands  that  depositaries  of  the  public 
money  should  be  held  to  the  most  rigid  accountability,  within  the 
terms  and  scope  of  their  covenants." 

Whatever  money  Eben  Rhoades  received,  in  his  official  capacity 


1872.]         SUPREME    COURT  OF  NEVADA.  439 


State  V.  Rboadee. 


during  the  term  previous  to  that  for  which  this  bond  was  given,  in 
the  absence  of  proof  that  he  had  wasted  or  misapplied  it  during  his 
first  term,  was  presumably  m  hb  hands  at  the  expiration  thereof, 
ready  to  be  paid  to  his  successor.  And  he  is  to  be  regarded  as  his 
own  successor,  and  to  have  received,  in  his  new  official  capacity, 
what  it  was  his  duty  to  pay  in  his  old.     7  Jones,  (Law)  882. 

His  contract  was  to  deliver  to  his  successor  all  the  money  be- 
longing to  his  said  office.  All  special  deposits,  made  and  receipted 
for  under  section  five  of  the  statute  of  1867,  (p.  166)  constituted  a 
portion  of  the  money  belonging  to  said  office.  Such  moneys  are  re- 
ceived by  the  treasurer  in  his  official  capacity.  His  only  right  to 
keep  them  is  by  virtue  of  his  office ;  and  to  that  right  his  successor, 
as  such,  succeeds.  It  may  be  that  the  state  has  not  the  absolute, 
present  right  of  property  in  these  deposits,  but  she  has  the  right  of 
present  possession  and  custody,  coupled  with  a  contingent  interest. 
The  interest  of  the  depositor  is  equally  contingent  —a  right  to  a  re- 
turn of  the  deposit  on  the  happening,  or  rather  on  the  non-fulfill- 
ment, of  a  specified  condition.  The  money  is  pledged  upon  condi- 
tion that  it  shall  be  returned  if  the  purchase  cannot  be  completed. 
Both  the  pledger  and  pledgee  have  a  qualified,  but  neither  of  them 
an  absolute,  property  in  the  deposit.  The  pledger's  property  is  con- 
ditional, and  depends  upon  the  non-approval  of  the  location,  &c. ; 
and  so,  too,  is  that  of  the  pledgee,  which  depends  upon  her  ability 
to  convey  the  land.     (2  Black  Com.  396.) 

In  order  to  protect  both  these  interests,  it  was  eminently  proper 
that  the  money  should  be  committed  to  the  custody  of  the  chosen 
officer  of  the  state  for  the  time  being,  and  it  was  for  the  state 
alone  to  dictate  the  rights  and  duties  of  the  custodian.  The  de- 
fendants have  contracted  with  the  state  for  the  faithful  performance 
of  these  duties,  and  one  of  the  most  important  of  them  was  the  de- 
livery of  these  deposits  to  the  successor  of  Eben  Rhoades.  With- 
out the  custody  of  these  moneys,  his  successor  could'not  '^  issue  his 
ordinary  receipt,  and  transfer  the  amount  to  its  proper  fund  ac- 
count, or  refund  the  deposit  to  the  person  entitled,  taking  receipt 
therefor,  &c." 

The  language  ^'  moneys  belonging  to  an  office,"  is  certsunly  broad 
enough  to  embrace  deposits,  the  possession  and  control  of  which  is 
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essential  to  the  proper  performance  of  the  duties  of  that  office— to 
comprehend  as  well  moneys  held  in  pledge  by  the  state  for  her  own 
security,  as  any  other  funds  directed  by  law  to  be  kept  by  her 
treasurer — and  it  cannot  have  been  contemplated  that,  on  die  ap- 
proval of  a  location,  the  state  should  be  compelled  to  issue  a  patent 
to  the  purchaser,  in  the  expectation  of  a  voluntary  restoration  of 
the  deposit  by  the  outgoing  treasurer,  as  the  only  alternative  to  a 
suit  for  its  recovery ;  or  that,  on  its  non-approval,  the  depositor,  in- 
stead of  obtaining  his  money  by  a  return  of  the  deposit  receipt  to 
the  state  treasury,  should  be  compelled  to  hunt  up  the  ex-official  or 
proceed  against  his  bondsmen.  The  plaintiff  should  have  beeape^ 
mitted  to  prove  the  whole  amount  of  special  deposits  received  bj 
Eben  Bhoades,  as  directly  tending  to  establish  the  breach  of  coo- 
tract  alleged  in  the  complaint.  The  complaint,  in  terms,  alleges  a 
conversion  of  moneys  belonging  to  the  office  of  said  Rhoades,  and 
of  moneys  of  the  state  to  the  extent  of  $106,432.88  ;  and  that  do 
portion  of  said  sum  was  delivered  to  his  successor  in  office.  If  die 
complaint  is  defective  in  this  particular,  the  defect  consists  in  the 
manner  of  alleging  the  fact  of  a  failure  to  deliver  these  deposits, 
and  not  in  the  absence  of  any  allegation  of  such  fact.  Such  a 
pleading  may  be  obnoxious  to  a  demurrer  or  a  motion  for  greater 
particularity  ;  but  an  objection  to  evidence  sustaining  the  &ct  so 
pleaded  should  not  be  sustained.  The  question  on  the  admisaon 
of  the  evidence  is  not  whether  the  fact  is  stated  with  sufficient  par- 
ticularity. Here  the  evidence  was  not  even  objected  to  on  that 
ground.  The  objection  was  confined  to  the  point  that  the  moneys 
on  special  deposit  did  not  belong  to  the  state.  But  the  defendants 
were  in  no  position  to  raise  any  question  as  to  the  ownership  of  this 
money.  If  it  should  turn  out  to  belong  to  the  depositors,  the  state 
would  be  honorably,  if  not  legally,  bound  to  refund  it.  And  the 
state  had  contracted  that  it  should  always  remain  in  the  custody  of 
her  treasurer,  in  order  so  to  enable  her  to  restore  it  to  the  depos- 
itor, or  to  appropriate  it  to  her  own  use,  as  the  contingency  migbt 
happen.  Surely,  the  party  with  whom  a  contract  is  made,  and  who 
has  an  interest  in  its  performance,  can  recover  the  amount  of  dam- 
age sustained  by  its  non-performance.  The  measure  of  damage 
here  is  the  amount  of  the  deports — ^unless  a  non-approval,  followed 
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by  an  actual  payment  to  or  release  by  the  depositors,  or  something 
equivalent,  is  shown  in  mitigation. . 

The  judgment  and  order  appealed  from  are  reversed,  and  the 
cause  remanded  for  a  new  trial. 

By  Whitman,  J.,  dissenting : 

The  contract  of  respondent  was  f#r  the  faithful  performance,  by 
treasurer  Rhoades,  of  the  duties  of  his  office  as  such  treasurer,  as 
the  same  were  defined  by  law  at  the  date  of  the  bond,  or  might 
thereafter  be  regulated. 

In  1867,  the  legislature  passed  an  act,  in  which  occurs  the  fol- 
lowing section :  ^^  Sec.  5.  Upon  the  written  application  of  any 
person  to  the  renter  for  the  location  of  lands  which  such  person 
may  desire  to  purchase  from  the  state,  accompanied  by  a  certificate 
of  the  state  treasurer,  that  said  person  has  made  special  deposit  in 
his  office  of  the  purchase-money  for  said  lands,  the  register  shall  in- 
clude the  same  in  the  list  of  selections  for  the  month.  And  the 
state  treasurer  is  hereby  authorized  to  receive,  on  special  deposit, 
all  sums  so  tendered,  and  give  receipts  therefor ;  and  he  shall  keep 
a  separate  account  thereof  on  his  books,  and  said  moneys  shall  not 
be  used  or  appropriated  for  any  purpose  whatever  while  upon  his 
books  as  a  specid  deposit ;  but  when  the  contemplated  entry  can 
be  completed,  in  whole  or  in  part,  upon  return  of  the  deposit  re- 
ceipts, the  treasurer  shall  issue  his  ordinary  receipt  for  the  amount 
necessary  to  eifect  the  purchase,  and  transfer  the  amount  to  its 
proper  fund  account.  If,  from  the  non-approval  of  the  location,  or 
other  cause,  the  whole  or  any  portion  of  said  deposit  cannot  be 
applied  to  the  payment  for  lands  originally  entered,  then,  upon  re- 
turn of  the  deposit  receipt,  the  treasurer  shaU  refund  the  propor- 
tionate, or  whole  amount,  of  ^such  deposit  to  the  person  entitled 
thereto,  as  such  person  may  elect,  taking  receipt  therefor."  Stats. 
1867,  166. 

This  language  seems  to  me  so  entirely  plain,  as  to  require  no 
comment.  Still,  it  may  not  be  amiss  to  call  attention  to  the  specially 
salient  points,  that  the  state  treasurer  is  not  commanded  in  usual 
language,  but  simply  authorized  to  receive  the  money  as  the  money 
of  tiie  applicant,  ^ving  a  special  receipt  therefor ;  that  the  same  is 
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not  put  into  the  treasury,  nor  carried  on  the  books  as  money  be- 
longing to  the  state,  nor  allowed  to  be  used  or  appropriated  in  any 
manner,  until  upon  completion  of  the  entry  of  the  land  and  sur- 
render of  the  special  receipt,  one  issues  in  ordinary  form  ;  and  the 
treasurer  receives  the  money  for  the  first  time  as  treasurer,  and 
passes  it  as  the  money  of  the  state  into  its  vaults.  I  entirely  fiuL_ 
to  comprehend  how  any  such  transaction  comes  within  the  purvieii^ 
of  the  duties  of  state  treasurer,  as  such. 

At  the  trial,  appellant  was  allowed  to  show  the  amount  of  mone^^ 
coming  into  the  hands  of  Rhoades  under  this  law,  which  absolutel^^ 
belonged  to  the  state  ;  but  was  refused  the  opportunity  of  showii^^ 
any  other  sum,  or  the  whole  amount  received  thereunder.    T1^^3 
ruling  the  majority  of  the  court  pronounces  error  ;   to  me  it  seei 
correct.     The  contract  was  to  secure  against  malfeasance,  as  trei 
urer  of  state  funds — not  as  banker  or  bailee  of  the  money  of 
B  or  C. 

The  state  is  now  seeking  to  hold  the  bondsmen  of  Rhoades 
moneys  which  do  not  at  present  belong  to  it,  and  may  never  do 
In  case  the  selection  of  land  is  not  approved,  the  applicant 
withdraw  his  money.  It  would  undoubtedly  be  competent  in  ev* 
case  for  the  legislature  to  permit  the  citizen  to  rescmd  his  contE-«fc<5 
before  its  completion  ;  and  thus  is  presented  the  anomaly,  if  sixol 
claim  be  allowed,  of  making  the  bondsmen  practically,  though,  i*^ 
directly,  liable  te  private  citizens  for  their  stolen  moneys. 

It  is  said  that  this  is  correct,  because  the  state  would  be  legstUj 
held,  if  it  would  be  sued,  to  reimburse  the  parties  losers.     Adn^^'* 
the  proposition  morally  sound,  but  legally  doubtful ;  and  still  I  ca*"" 
not  see  how  the  result  reached,  either  necessarily  or  logically,  ^^^' 
lows.     The  state  may  be  held  to  such  course,  but  it  cannot  so  IxoU 
the  bondsmen,  unless  such  was  their  contract.     Rhoades  may  p^^" 
haps  have  been  so  far  the  agent  of  the  state  in  this  transaction  tba^ 
it  will  be  holden  for  his  acts :   but  he  was,  in  pursuance  of  a  clutf 
foreign  to  that  of  treasurer,  or  which  could  constitutionally  be  hn- 
posed  on  him  as  such.     Of  course  Rhoades  was  liable,  because  be 
accepted  the  trust,  which  ho  might  have  properly  refused,  as  not 
belonging  to  that  capacity  in  which  he  had  agreed  to  act ;  but  lA 
acceptance  could,  in  no  wise,  alter  the  position  of  his  bondsmen,  wiio 
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liave  the  right  to  claim  their  legal  status,  and  to  refuse  to  be  placed 
on  anj  other.  No  doubt,  a  great  wrong  has  been  done  the  people 
of  this  state ;  but  that  is,  in  no  manner,  compensated  bj  injustice 
to  such  thereof  as  maj  happen  to  be  upon  the  bond  in  suit.  This, 
in  my  opinion,  would  be  the  case,  if  tbej  are  to  be  held  as  de- 
manded. 

Many  assignments  of  error  appear  in  the  record,  some  or  all  of 
^hich  may  be  good ;  but  as  the  case  goes  back  for  a  new  trial,  my 
opinion  thereon  would  be  of  no  effect ;  so  I  content  myself  with  dis- 
senting from  the  opinion  rendered,  passing  entirely  the  other  errors 
suggested. 


INDEX. 


ACCESSORY. 

Trial  or  Accessories  before  the  Fact — Charge  as  to  Principal.  Where, 
on  a  trial  for  grand  larceny  of  horses,  the  evidence  tended  to  show  that  they 
had  been  stolen  either  by  Jackson  or  by  Big  Ben,  and  that  defendants  were 
accessories  before  the  fact;  and  the  court  charged  that,  **The  defendants 
might  be  found  guilty,  regardless  of  the  guilt  or  innocence  of  Big  Ben  '*;  Hdd^ 
it  appearing  that  other  portions  of  the  charge  clearly  showed  what  constituted 
an  accessory  before  the  fact  and  what  was  necessary  to  justify  his  convictionf 
that  the  instruction  was  unobjectionable.    State  v.  Jones  and  Ntry^  408. 

Grand  Larceny — Instruction  Ignoring  that  Accessories  mat  be  Guilty  as 
Principals.  Where  instructions  in  a  grand  larceny  case  ignored  the  fact  that 
defendant  may  have  advised  and  counseled  the  felonious  taking  by  a  third 
person,  and  asked  an  acquittal  unless  it  appeared  that  defendant  personaUy 
took  the  property:  H^  properly  refused.     Stale  v.  Jonn  and  Nery,  408. 

Trial  op  Accessory  before  the  Fact — ^Proop  op  Guilt  op  Principal  not 
Necessary — see  Criminal  Law,  17. 


ACCOUNT. 

Time  within  which  Administrators  to  Account — see  Executors  and  Ad- 
ministrators, 8. 

Neglect  op  Administrator  to  Account  —  see  Executors  and  Administra- 
tors, 6. 

ACTION. 

.CTiON  ON  Contract  by  Party  Hating  Interest  in  its  Performance — ^Dam- 
ages. A  party  with  whom  a  contract  is  made,  and  who  has  an  interest  in  its 
performance,  can  recover  the  amount  of  damages  sustained  by  its  non-per- 
formance.    Stale  T.  Bhoadee^  484. 

No  AcnoN  TO  Becx>txr  Gaming  Debts — see  Gaminoi  1. 
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Jurisdiction  or  Actions  bktwkkn  Citizens  or  Dutkrknt  States — see  Jitris- 
DicnoN,  2. 

Action  roR  Monet  Had  and  Received — Ground  or  Nonsuit  Waited,  it  not 
Urged  at  Proper  Time — see  Nonsuit,  2. 

Tax  Suit — ^Fraud  in  Assessment  as  Matter  or  DsrENSs — see  Taxes,  4. 

Transeer  or  Action  to  U.  S.  Circuit  Court — see  Transter,  1,  2. 

Use  or  Water  Percolating  into  One*s  own  Soil  not  Achonable — see  Wai 
Rights,  6. 

ADVERSE  HOLDING. 

Adverse  User  or  Water  on  Public  Land  Canvot  be  Set  up  Ininr  i  g^ 
Patentee.  The  time  during  which  a  person  diverts  water  from  public  lacs^cnd 
previous  to  the  issue  of  the  patent,  cannot  be  set  up  as  an  adverse  us^^^ser 
against  the  patentee.     Vanaiekle  v.  Haines,  249. 

Nature  or  Presumptions  Arising  prom  Adverse  Holding — see  PREsuMpno^r^  ^xs, 
4,  5,  6. 

AFFIDAVIT. 

ArriDAViT  roR  Continuance  in  Criminal  Case — Material  Facts  to  be  sta —      ted 
Positively — see  Continuance. 

Requisites  op  Afpidavit  to  take  Deposition — see  Deposition. 

Authentication  or  ArpiDAViTS  for  New  Trial — see  New  Trial. 

ArriDAViT  on  Motion  where  Notice  might  be  Productive  or  Irreparj^-^J" 
Injury — ^see  Practice,  1. 

Practice  as  to  Apfidavits  on  Refusal  or  Continuance — see  Practic^^^  '• 

ArriDAViT  for  Transfer  of  Cause  to  U.  S.  Circuit  Court — see  Transferer,  2. 

AGENCY. 

1.  No  Presumption  of  Reception  by  Principal  of  Money  Fraudulentlt'      ^^ 
TAiNED  BY  Agent.    There  is  no  presumption  of  law  that  a  principal  rec^^^*^ 
money  which  his  agent  obtains  by  a  wrongful  act  of  his  own,  in  no     ^^ 
authorized  or  sanctioned  by  the  principal.  Dougherty  v.  Wells,  Ihrgo  d:  Co.^  ^^ 

2.  Unauthorized  Acts  of  Agent  not  done  as  Agent.    No  one  can  be  the  agent 
of  another  in  the  doing  of  an  act  which  is  in  no  wise  authorized  by,  or  wh/c& 
may  be  done  against  the  expressed  wish  of,  the  principal    J)<mghtrijf  9. 
Wells,  Fargo  d:  Co.,  868. 
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When  Principal  Liable  for  Unauthorized  Acts  of  Aoent.  Where,  in  an 
action  against  Wells,  Fargo  k  Co.,  it  appeared  that  plaintiff  delivered  an  old 
certificate  of  deposit  to  the  agent  of  the  company,  for  the  purpose  of  having  it 
sent  to  San  Francisco  to  be  renewed ;  and  the  agent  fraudulently  procured  it 
to  be  cashed,  and  appropriated  the  money  to  his  own  use :  Heldj  that  Wells, 
Fargo  &  Co.  were  liable,  not  upon  the  rule  that  the  agent  acted  for  his 
principal  in  that  particular  transaction,  but  because  he  was  employed  by  the 
company  in  that  character  of  business,  and  held  out  by  it  as  a  person 
authorized  and  fully  to  be  trusted.     Dougherty  v.  WeUs^  Fargo  dt  Co.^  868. 


AMENDMENTS. 

Withdrawing  Statement  for  Correction — see  Appeal,  6. 

Right  op  Amendment  as  against  Admission  by  Implication  in  Pleadings — 
see  Pleading,  2. 

APPEAL. 

Record  on  Appeal  must  show  Action  Appealed  From.  Where  an  appeal  pur- 
ported to  be  from  an  order  oyerruling  a  motion  for  new  trial,  and  the  record 
failed  to  show  that  the  motion  had  been  disposed  of,  or  acted  on :  Heldy  that 
the  appeal  was  premature  and  should  be  dismissed.     Kalmes  v.  Oerrish^  81. 

!.  Irregularitt  which  might  be  Prejudicial.  On  appeal  from  a  conviction  in  a 
criminal  case,  any  irregularity  which  might  have  affected  the  verdict  will  throw 
upon  the  state  the  burden  of  showing  that  it  was  not  and  could  not  have  been 
prejudicial  to  defendant.     State  v.  Parsons,  57. 

^  No  Inquiry  as  to  Insufficiency  of  Evidence  where  Record  Defective.  The 
Supreme  Court  will  not  consider  an  objection  on  a  criminal  appeal  that  the 
verdict  was  not  justified  by  the  evidence,  if  the  bill  of  exceptions  and  state- 
ment fail  to. show  affirmatively  that  they  contain  all  the  evidence  tending  to 
prove  the  facts,  as  to  which  an  insufficiency  of  evidence  is  alleged.  State  v. 
PartfonSj  67. 

Practice  on  Appeal — Point  not  made  below.  Where,  in  a  suit  on  an  unau- 
thorized contract  for  services  at  a  certain  sura,  claimed  to  have  been  subse- 
quently ratified,  defendant,  in  addition  to  a  general  denial,  pleaded  that  the 
services  were  only  worth  a  much  smaller  sum,  which  he  tendered  ;  and  on  the 
trial  there  was  no  claim  that  such  plea  of  tender  was  any  admission  of  the 
contract :  Heldy  that  such  point  could  not  be  made  for  the  first  time  in  the 
Supreme  Court,  for  the  reason  that  there  was  there  no  opportunity  to  amend, 
which  defendant  would  have  had  if  the  point  had  been  made  below.  Clarke 
V.  Lgon  County,  76. 

Joint  Judgment — Affirmance  in  Part  and  Reversal  in  Part.  Where  a 
joint  demurrer  to  a  complaint  was  sustained,  and  judgment  entered  for  defend- 
ants (^missing  the  action ;  and  on  appeal  it  appeared  that  the  demurrer  was 
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not  well  taken  as  to  one  of  the  defendants :  ffddy  that  as  to  such  defendant 
the  judgment  should  be  reversed,  and  aflirmed  as  to  the  others.  Wood  t. 
Olruy,  109. 

6.  Dismissal  of  Appeal  **  Without  Prkjudicb.'*  Where  it  appeared  upon  appeal 
that  the  statement  sent  up  had  not  been  settled  by  the  judge  below ;  and 
on  appellant's  motion  for  leave  to  withdraw  it  for  correction,  the  appeal  was 
dismissed  **  without  prejudice,"  and  after  correction  the  case  was  again  taken, 
up :  Held^  that  the  dismissal  of  the  first  appeal  did  not  operate  as  an  affirm- 
ance of  the  judgment,  or  prevent  the  second  appeal  Cooper  y.  P<ic%Jie  MfUua^. 
UfeJna.  Co.,  116. 

7.  Consideration  on  Appeal  of  Evidenci  Explaining  Points  of  Law.    Thoug^:^ 
the  Supreme  Court  cannot,  where  there  has  been  no  motion  for  a  new  triaT 
weigh  the  evidence  for  the  purpose  of  determining  whether  a  verdict  or  juc 
ment  is  sustained  by  it,  yet  any  question  of  law  arising  at  the  trial  and 
erly  excepted  to  can  be  reviewed  without  a  motion  for  new  trial ;  and  in  sui 
case  as  much  of  the  evidence  as  may  be  necessary  to  explain  the  legal  qui 
tion  may  be  taken  up  and  considered.     Cooper  v.  Pacific  Mutual  Life  Ha 
Co.,  116. 

8.  Appeal  on  Rulings — Motion  for  New  Trial  not  Necessabt.  A  motion  ^or 
new  trial  is  not  only  unnecessary  to  authorize  a  review  of  rulings  at  the  tr-^Lil; 
but  the  much  preferable  practice  is  to  take  them  up  by  bill  of  exception's^  or 
statement  on  appeal.     Cooper  v.  Pacific  Mutual  life  Int.  Co.,  116. 

9.  Defects  of  Form  in  Indictment — Objections  to  be  Made  Below.  Objec^^Soitf 
to  the  form  of  an  indictment  for  defects  apparent  upon  its  face  cannot  be  tHfe^lcen 
advantage  of  for  the  first  time  on  appeal.    State  v.  CfFlaheriy,  158. 

10.  Insufficiency  of  Evidence  to  be  Specified — Presumptions  in  favor  o^*  Re- 
spondent's Testimony.  Upon  an  appeal  on  the  ground  that  the  judgme:^^it  u 
not  justified  by  the  evidence,  tlie  Supreme  Court  will  confine  itself  to  th&  pv* 
ticulars  specified  in  the  statement ;  and  in  case  of  material  conflict,  i^  ^ 
assume  the  facts  as  testified  to  on  the  part  of  respondent  Oerham\  •  "^  ^' 
North  British  and  M.  Iru.  Co.,  114, 

11.  Admission  of  Improper  Testimony  must  be  Affirmatively  Shown.    W^ere 
it  was  objected  on  appeal  that  a  witness  had  been  allowed  to  answer  &:ki  ^ 
proper  question,  but  the  record  failed  to  show  what  the  answer  was :    ^f^^ 
that  the  presumption  was  that  the  answer  was  harmless.     Oerhauser  v.  ^orih 

British  and  M.  Ins.  Co.,  174. 

• 

12.  Arguments  on  Appeal  Outside  of  Record.    The  Supreme  Court  will  not  cod- 
sider  questions  argued  before  it,  when  the  facts  and  proceedings  upon  wMcA 
such  arguments  are  based  are  not  brought  up  in  the  record  or  properly  pi^ 
scnted.    Rogers  v.  Cooney,  218.  • 

18.   Clerical  Error  IN  Judgment  MUST  BE  Presented  Below.    Where  on  tpp**^ 
it  appeared  that  there  was  a  clerical  error  or  mistake  to  the  extent  of  ^^ 
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dollars  in  a  judgment,  and  the  attention  of  the  court  below  had  not  been  called 
to  it :  HM^  that  the  point  could  not  be  made  in  the  appellate  court.  Ehrhardt 
V.  CStrryj  221. 

1^.  Affxal — ^Tbahscript  without  Statemxnt.  Where  a  transcript  on  appeal 
contained  ndther  a  statement  on  motioh  for  new  trial  nor  on  appeal :  Hddy 
that  there  was  nothing  in  it  for  review  except  the  judgment  rolL  MeCautland 
▼.  Lambf  288. 

S.   Clkrical  Mistakx  in  Judomxnt — Errors  Not  Xotickd  Bklow.    Where  on 

appeal  from  a  judgment  it  appeared  that  there  was  a  clerical  mistake  in  the 

rate  of  interest,  but  such  mistake  had  not  been  brought  to  the  attention  of 

*  the  court  below :  Hdd^  that  the  Supreme  Court  would  not  notice  it.    McCaug- 

land  T.  ZanUff  288. 

3.  No  Ck)N8n>KRATioN  or  iNSurFicisNCT  OF  Etidincb  on  Appkal  wherb  no  Mo- 
tion FOR  New  Trial.  Where  there  is  no  motion  for  new  trial,  the  Supreme 
Ck>urt  will  not  consider  an  objection  that  the  findings  are  not  justified  by  the 

evidence.    James  t.  Goodenaugh^  824. 

I 

7.  Insufficient  showino  in  Bill  of  Exceptions — Irregular  Iicpannelment  of 
Jurt.  Where  an  objection  was  made  in  a  criminal  case  to  the  panel  of  trial 
jurors,  but  the  bill  of  exceptions,  which  was  supposed  to  raise  the  point, 
failed  to  show  the  facts,  and  the  judge  below  in  certifying  it  expressly  stated 
that  the  facts  upon  which  the  point  was  based  were  not  as  assumed  by  counsel : 
Hddy  that  there  was  no  showing  of  irregularity,  and  that  the  point  raised 
could  not  be  considered.,  JState  v.  BoderigM^  824. 

8.  Weight  of  Evidence  not  open  to  Discussion  where  no  Motion  for  New 
Trlal.  The  point  that,  where  there  has  been  no  motion  for  new  trial,  the 
Supreme  Ck)urt  will  not  consider  an  objection  that  the  evidence  does  not  sus- 
tain the  verdict  and  special  findings,  has  been  so  frequently  decided  that  it  is 
no  longer  open  for  discussion.     Conley  v.  ChediCy  836. 

■9.  Onlt  Prejudicial  Error  Ground  of  Complaint.  Though  irrelevant  issues  or 
facts  admitted  by  the  pleadings  are  submitted  to  the  jury,  yet  if  a  party  be 
not  prejudiced  thereby,  he  has  no  substantial  ground  of  complaint  Cotdey  v. 
Chedk,  386. 

iO.  Ground  for  Nonsuit  must  be  Specifically  Stated.  Where  a  motion  for 
nonsuit  was  made  in  the  district  court  upon  a  certain  specified  ground,  and 
properly  denied,  so  far  as  that  ground  was  concerned :  Hdd^  that  the  motion 
could  not  be  sustained  in  the  Supreme  Court  upon  a  ground  not  suggested  in 
the  court  below.     Dougherty  v.  WeUe^  Fargo  db  Co.^  868. 

Default  to  be  Available  on  Appeal  must  be  shown  bt  Record— see  Default. 

Admission  of  Objectionable  Evidence  that  could  not  Prejudice — see  Evi- 
dence, 10. 
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Findings,  how  taken  up  on  Appeal — see  Findings,  1. 

Conflict  of  Byidence  as  to  Collateral  Facts — see  Findings,  2. 

Stat  of  Execution  on  Appeal  from  Justice  of  Peace — see  Jusncs  or  m 
Peace.  * 

Want  of  Authentication  of  Affidatits  for  New  Trial  on  Appeal— see  Niw 
Trial. 

Statement  not  Showing  all  the  Etidence  —  Facts  Assumed — see  Stati- 

MENT,  1. 

Objection  on  Appeal  to  Want  of  Seal  to  Will  as  Translated  in  Rsooid— 
see  Will,  2. 

ASSAULT. 

Assault  with  Intent  to  Murder — Sufficiency  of  Indictment— «ee  GRDnxii 
Law,  1. 

Battery  or  Injury  not  Necessary  to  Constitute  '^Assault  with  Iktwt  to 
Commit  Murder'' — sec  Criminal  Law,  10,  11. 


ASSESSOR. 

Fraud  in  Assessments.  As  the  law  requires  an  honest  and  just  estimtte  of 
yalue  to  be  placed  upon  property  for  the  purposes  of  taxation,  an  excessiTe 
valuation  made  by  an  assessor  contrary  to  his  official  judgment  and  witbioteot 
to  injure,  is  a  fraud  against  which  the  law  will  afford  relief.  State  y.  Centrv 
Pacific  Hailrocui  Company^  99. 

Construction  of  Statute  Relating  to  Supplemental  Assessments — see  Con- 
strdction,  11. 

Power  op  County  Commissioners  over  Supplemental  Assessments — see  Coustt 
Commissioners,  2. 

Distinction  between  "  Equalizing  "  and  "  Discharging  "  an  Assesshist-' 

see  Definitions,  3. 

« 

Failure  of  Railroad  to  Furnish  Statement — see  Taxes,  2,  3,  5. 

Fraud  in  Assessment  as  Matter  of  Defense — see  Taxes,  4. 

What  Personal  Property  in  County  properly  Assessable  therkix— *^ 
Taxes,  7. 

Discharge  of  Supplemental  Assessments — see  Taxes,  8,  9. 
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ASSIGNMENT. 

CoTKNANT  Binding  on  Assignee.  To  render  a  coTenant  bindiDg  on  the  assignee 
of  the  covenantor,  it  must  not  only  be  meant  to  bind  his  estate  as  well  as  his 
person,  bat  the  relation  between  the  parties  must  be  such  as  to  render  the 
intention  effectual ;  that  is,  there  must  be  privitj  between  the  covenanting 
parties.     Wheeler  v.  Schad^  204. 


ATTORNEY. 

Employment  of  Extra  Ck)UNSEL  roB  County  Business  by  District  Attorney — 
see  Ck)UNTiE8,  4. 

Employment  of  Attorneys  by  Counties — see  Counties,  6. 

Power  of  County  Commissioners  to  Employ  Attorneys — see  Counti;  Com- 
missioners, 1. 

BATTERY. 

Battery  or  Injury  not  Necessary  to  Constitute  Assault  with  Intent  to 
Commit  Murder — see  Criminal  Law,  10. 


BOND. 

State  Treasurer's  Bond  —  Money  Received  during  Former  Term  —  Pre- 
sumptions. In  a  suit  on  the  official  bond  of  a  State  Treasurer,  given  for  his 
second  term  of  office :  Heldy  that  whatever  money  he  received  in  his  official 
capacity  during  his  first  term,  in  the  absence  of  proof  that  he  had  wasted  or 
misapplied  it,  was  presumably  paid  over  to  himself  as  his  own  successor,  and 
that  the  sureties  on  such  bond  were  liable  for  the  safe-keeping  thereof.  State 
V.  BhoadeSy  484. 

"Liquidated  Damages*'  when  held  to  be  mere  ^*  Penalty'' — see  Damages,  8. 


BRIDGE. 

Lake's  Toll  Bridge  Franchise  over  Truckee  River.  The  Utah  statute 
authorizing  Myron  Lake  to  construct  a  toll  road  and  bridgp  at  a  certain  point 
across  the  Truckee  river,  and  prohibiting  the  building  of  any  other  bridge 
within  a  mile  thereof,  (Stats.  1862,  19)  does  not  prevent  the  building  at  the 
same  point  of  a  railroad  bridge  which  is  to  be  used  exclusively  for  railroad 
purposes.     Lake  v.  Virffinia  and  Truckee  R.  R,  Co.f  294. 

Right  to  Tolls  on  Toll  Roads  and  Bridges.  A  toll  road  and  bridge 
franchise,  which  gives  the  right  "  to  charge  and  collect  from  persons  travel- 
ing over  and  along  said  road  such  rates  of  toll,"  &c.,  is  not  interfered  with  by 
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F:s :■:>}>.  ur.w  takzn  rp  ox  Appeal — see  FiXDWGf  ■fothen.that 

J  ihecoDeetiaQ 
C:-ST'^:rz  '■•T  Evii.ENCE  AS  TO  Collateral  Fact  IsitJ  Mrmm 

.Stav  'T  ExEcrTios  osc  Appeal  from  Jusn 

Pi  ACE.  '  .AnMAOB,  2, 4. 

Want  or  Atthexticatios  or  Apfidatp 
Trial. 

.StaTEYEXT   XOT  ShOWIXG   all  TB  ^  ¥.41  aai      MC  ClOlSlL  LiW,  S. 

KENT.  1. 

Objectiox  ox  Appeal  to  W  pttoL. 

see  Will,  i. 

ji^TixG  to  IsvamuKiB  foi  SiAn  CipnoL  Tbe 

atf  tanding  indebicdneM  for  eoostniction  of  ib«  Swe 

.>4)  must  be  read  in  comiectioii  vith  the  ftct  of  I^^i 

Assault  with  1st-  ^^km.  iSuts.  1869,  78):  ind  ukingihe  two  lopihtf,"''* 

•    -aaee  of  the  cApiiol,  so  also  no  indebtedness  coull  be  incnnw- 
Battert  orI/*"^  ,  -.       .         ,« 
^  Sg^rdof  Kzananen,  19. 

GonciT  ,*''^     ' 

--<  OF  Claims  for  State  Capitol  l5umii»5*nfi    ff<v  ExamishS,!, 

CASES  OVERRULED. 

Y       ^<3i  vs.  Pecsham.  35  Cox5.  88,  and  other  cases,  holding  that  on  aqaesoonoi 
^^gii  or  not  fixture,  intention  is  a  universal  criterion  and  contn.>Uog  t^^ 
^  direct  antogomsm  with  well  established  principle&    Treadttay  v.  Shanf^^  ">  • 


CERTIFICATE. 

Certipicate  ox  Ixformatiox  xot  Certificate  of  Fact.    A  person  whocerti 
to   a  fact,  and  in  the  same  certificate  states  that  it  is  done  upon  inform*^ 
derived  from  another,  reallv  onlv  certifies  to  the  information  and  not  W  u^ 
fact.     State  ex  rel.  Tfiomjjton  v.  Bvard  of  Equalization  of  H  a*Au^  Co«"»'.'^»  ^  * 

Certificate  or  Jipge  to  Bill  of  Exceptioxs,  Denting  Statements  or  Coc* 
s£l — see  Appeal,  17. 

Inadmissible  Certificate  to  Return  ox  Certiorari — see  CFjuioBiW,  l- 

Meaning  OF  "Settled"  in  Jui>ge*s  Certificate  to  Statement — seePR^cn^ 
Act. 

Prf^si'mftioxs  IX  Favor  op  Juoge's  Certificate — see  Presumptions,  7. 

Cf.rtificate  of  Judge  to  Statemext  for  New  Trial — see  Statkmmt.  2. 
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CERTIORARI. 

'Return — Motion  to  Striks  Out.    Where  on  certi- 

-^f  the  board  of  equalization  in  reference  to  the 

^  railroad  company,  the  clerk  of  the  board 

appeared  before  the  board  that  the  company 

^\,  Ae  property  within  the  time  prescribed  by  law ; 

itificate  that  it  was  proved  before  the  board  that 

jen  fumidbed  within  the  time,  but  went  on  to  show  that 

.aed  upon  the  sworn  statements  of  others,  who  composed 

.ime,  and  not  upon  his  own  recollection  or  the  records  of  the 

aat  such  certificate  was  entirely  inadmissible ;  and  on  motion  it 

u  out.     State  ex  rel  JTiompson  v.  Board  of  Bqualkafion  of  Waa- 

y,  83. 

LI — What  Return  mat  Imcluds.  Though  the  return  to  a  writ  of 
may  include,  in  addition  to  the  record  properly  so  called,  such  orders 
idings  in  the  nature  of  record,  and  so  much  of  the  eyidence  as  may 
the  question  of  jurisdiction,  it  cannot  include  matter  which  is  ndther 
he  record  nor  of  the  proceedings  before  the  inferior  tribunal,  such  as 
presented  to  the  clerk  of  such  tribunal  after  the  issuance  of  the  writ, 
ificate  based  thereon.  State  ex  rel.  Thompton  y.  Board  of  Equalixa- 
ashoe  County  88. 

II — Weight  op  Evidence  not  subject  to  Rsyikw.  Where  on  cer- 
im  an  order  of  county  commissioners  discharging  a  supplemental 
t,  the  record  showed  that  the  commissioners  acted  within  their 
q;  and  it  was  objected  that  the  evidence  was  in  conflict  with 
Heldy  that  the  question  as  to  how  they  acted  was  not  a 
review  on  certiorari  StcUe  ex  rel.  Mason  v.  Omnhy  County  Com- 
,892. 

GHALLENGK 

IT  Challenge  of  Juror  mat  be  required  immediatelt  after 
lengs  for  Cause — see  Jurt,  4. 

CHARGE. 

>N  in  Murder  Case  that  Certain  Facts  would  not  Amount  to  mors 
rsLAUOHTER.  Whcrc  in  a  murder  trial,  in  which  the  verdict  was 
ter,  the  court  in  its  charge  set  forth  the  law  bearing  upon  the  case 
ossible  phases,  and  also  gave  an  instruction,  that  "  if  defendant  and 
rere  engaged  in  a  violent  struggle,  in  which  deceased  repeatedly 
mdant  on  the  head  with  a  champagne  bottie,  and  that  deceased  made 
sault  in  retaliation  of  offensive  and  insulting  language,  such  struggle 
g  of  defendant  would  be  deemed  sufficient  provocation  to  excite  an 
passion  in  a  reasonmg  being;  and  if  such  passion  was  actually 
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a  railroad  company  numing  alongside  of  it ;  for  the  reason,  among  others,  that 
it  does  not  carry  persons  in  such  a  manner  as  to  interfere  with  the  coUectiac 
of  tolls  from  **  persons  trsTeling  over  and  along  said  road.**  Lake  t.  Virgkim 
and  Truckee  R,  R.  Co,,  294. 

"Railroad  Bridgk,**  not  an  Oboikabt  Bridgi — see  Railroads,  2,  i. 

BURGLARY. 
Indictmknt  for  Burolart,  Charoino  also  Larceny — see  Criional  Liir^  i 

CAPITOL. 

• 

Gonstruction  or  Statutes  Relating  to  Indebtedness  for  State  Capitol.  Hie 
act  of  1871  relating  to  outstanding  indebtedness  for  construction  of  the  State 
(»pitoI,  (Stats.  1871,  164)  must  be  read  in  connection  with  the  act  of  1869, 
providing  for  its  erection,  (Stats.  1869,  78);  and  taking  the  two  together,  u  do 
claim  could  be  allowed  or  warrant  drawn  upon  the  $100,000  fund  until  comple* 
tion  and  acceptance  of  the  capitol,  so  also  no  indebtedness  could  be  incuired. 
Torreyaon  v.  Board  of  Mcaminera^  19. 

Presentation  of  Claims  for  Stats  Capitol  Indebtedness — see  Examikebs,  1, 2. 

CASES  OVERRULED. 

Capen  vs.  Peckhah,  36  Conn.  88,  and  other  cases,  holding  that  on  aquestioBof 
fixture  or  not  fixture,  intention  is  a  universal  criterion  and  controling  teet,  ire 
in  direct  antagonism  with  well  established  principles.    Treadway  ▼.  Skm>^  $7. 

« 

CERTIFICATE. 

Certificate  on  Information  not  Certificate  of  Fact.  A  person  who  certifies 
to  a  fact,  and  in  the  same  certificate  states  that  it  is  done  upon  infonDitioa 
derived  from  another,  really  only  certifies  to  the  information  and  not  to  the 
fact.     State  ex  rel.  Thompeon  v.  Board  of  Equalization  of  Washoe  Cow^lf^  ^' 

Certificate  of  Judge  to  Bill  of  Exceptions,  Denting  Statements  of  Cous- 
SEL — see  Appeal,  17. 

L^admissible  Certificate  to  Return  on  Certiorari — see  Certioraei,  !• 

Meaning  of  "  Settled  "  in  Judg£*s  Certificate  to  Statement — see  VuCti^ 
Act. 

Presumptions  in  Fator  of  Judoe*s  Certificatr — see  PnESUMPnoNS,  7. 
Certificate  of  Judge  to  Statement  for  New  Trlal — see  Stathibit,  2. 
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CERTIORARL 

I.  CsRTiORARi — Inadmissible  Rctitbn — Motion  to  Strike  Out.  Where  on  certi- 
orari to  review  the  proceedings  of  the  board  of  equalization  in  reference  to  the 
redaction  of  an  assessment  against  a  railroad  company,  the  clerk  of  the  board 
was  directed  to  certify  whether  it  appeared  before  the  board  that  the  company 
serv^ed  a  statement  of  its  taxable  property  within  the  time  prescribed  by  law ; 
and  the  clerk  returned  a  certificate  that  it  was  proved  before  the  board  that 
snch  a  statement  had  been  furnished  within  the  time,  but  went  on  to  show  that 
his  certificate  was  based  upon  the  sworn  statements  of  others,  who  composed 
the  board  at  the  time,  and  not  upon  his  own  recollection  or  the  records  of  the 
board :  Hddy  that  such  certificate  was  entirely  inadmissible ;  and  on  motion  it 
was  stricken  out  State  ex  reL  ITt/ompson  t.  Board  of  BqualiMofUm  of  Wat- 
hoe  Cktuntyy  88. 

L  GiRnoRARi — ^What  Return  mat  Include.  Though  the  return  to  a  writ  of 
certiorari  may  include,  in  addition  to  the  record  properly  so  called,  such  orden 
and  proceedings  in  the  nature  of  record,  and  so  much  of  the  evidence  as  may 
bear  upon  the  question  of  jurisdiction,  it  cannot  include  matter  which  is  ndther 
a  part  of  the  record  nor  of  the  proceedings  before  the  inferior  tribunal,  such  as 
affidavits  presented  to  the  clerk  of  such  tribunal  after  the  issuance  of  the  writ, 
or  his  certificate  based  thereon.  State  ex  rel.  Thompwn  v.  Board  of  Equalixa- 
tion  of  Wathoe  County^  88. 

i.  Certiorari — Weight  or  Evidence  not  subject  to  Review.  Where  on  cer- 
tiorari from  an  order  of  county  commissionera  discharging  a  supplemental 
assessment,  the  record  showed  that  the  commissioners  acted  within  their 
jurisdiction;  and  it  was  objected  that  the  evidence  was  in  conflict  with 
the  order  :  Hdd^  that  the  question  as  to  how  they  acted  was  not  a 
subject  of  review  on  certiorari.  State  ex  rel.  Maton  v.  Ormthy  County  Com^ 
mutumere^  892. 

CHALLENOK 

Peremftort   Challenge  or  Juror  mat  be  required  immediatelt  atter 
Challenge  roR  Cause — see  Jurt,  4. 

CHARGE. 

.  Instruction  in  Murder  Case  that  Certain  Facts  would  not  Amount  to  more 
THAN  Manslaughter.  Where  in  a  murder  trial,  in  which  the  verdict  was 
manslaughter,  the  court  in  its  charge  set  forth  the  law  bearing  upon  the  case 
in  all  its  possible  phases,  and  also  gave  an  instruction,  that  **  if  defendant  and 
deceased  were  engaged  in  a  violent  struggle,  in  which  deceased  repeatedly 
struck  defendant  on  the  head  with  a  champagne  bottie,  and  that  deceased  made 
'  the  firat  assault  in  retaliation  of  offensive  and  insulting  language,  such  struggle 
and  striking  of  defendant  would  be  deemed  sufficient  provocation  to  excite  an 
irresistible  passion  in  a  reasoning  being;  and  if  such  passion  was  actually 
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excited  in  defendant,  and  no  interval  occurred  sufficient  for  the  voice  of : 
and  humanity  to  be  heard,  but  immediately,  and  without  malice  or  revenge^ 
and  simply  in  obedience  to  such  sudden  violent  impulse  of  passion,  defendac^ 
stabbed  and  killed  deceased,  such  killing  would  not  amount  to  more  th%^ 
manslaughter  '*;  and  it  was  objected  that  the  instruction  led  to  the  verdict  ^ 
manslaughter :  Hdd^  that  the  objection  was  not  valid,  and  that  there  wis  hq  1 
error.     State  v.  Hvichinson^  58. 

2.  Charge  that  Ybrdict  Either  Wat  will  be  Correct.  Where,  in  a  man/er 
case,  the  judge  charged  the  jury,  "  Do  simply  that  duty  whic1\  naturallj  pre- 
sents itself  as  you  act  under  your  oath  and  the  law  and  the  testimony  before 
you  ;  and  you  cannot  greatly  err,  whatever  may  be  your  verdict ":  H<H  that 
this  amounted  to  telling  the  jury  that  whether  they  convicted  or  acquittod, 
their  verdict  would  be  substantially  correct ;  and  was  fatal  error.  State  r.  Ah 
Tong,  148. 

8.  Charge  Intimating  Judoe^s  Opinion  on  Facts.  A  judge  in  a  crimintl  cue 
has  no  right  to  intimate  an  opinion  upon  the  facts  either  directly  or  by  innueDdo; 
and  the  effect  of  such  an  opinion  expressed  or  indicated  cannot  be  obviated  bj 
announcing  the  jury^s  independence  of  him  in  all  matters  of  fact*  StalU  r.  Ak 
Tong,  148. 

4.  Instruction  Rbmoving  Question  of  Fact  from  Jurt  Properly  RircaiD. 
Where  the  court  in  an  insurance  case  refused  to  instruct  the  jury  that  if 
plaintiff  failed  to  deliver  to  defendant  an  account  of  the  destruction  of  tlie 
property  insured  as  required  by  the  policy,  they  should  find  for  defendant: 
Hdd^  properly  refused  ;  for  the  reason  that  it  took  from  the  jury  the  qa*- 
tion  whether  defendant  had  not,  as  plaintiff  claimed,  waived  such  statement 
Oerhauser  v.  North  Britiah  and  M.  Int,  Co.^  1Y4. 

6.  Instructions — Striking  Out  Reiterations.  It  is  no  error  to  modify  w 
instruction  by  striking  out  a  portion  of  it,  if  such  portion  be  merely  a  repeti- 
tion of  what  is  given  in  another  part  of  the  charge;  it  being  sufficient  if  tbe 
whole  series  of  instructions  when  read  in  connection  correctly  express  the 
law  as  requested.     Oerhauser  v.  North  British  and  M,  Ins,  Co.,  174. 

6.  Submitting  Rejected  Portions  of  Instruction  only  Partly  OBLiTOAtn). 
Where  an  instruction  was  modified  by  rejecting  a  portion,  and  such  rqection 
was  indicated  by  passing  through  the  rejected  words  the  stroke  of  a  p«o, 
leaving  them  still  legible ;  in  which  state  the  instruction  was  handed  to  the 
jury  :  Beld^  that  unless  the  attention  of  the  court  had  been  called  to  the  fact? 
and  it  had  refused  to  allow  the  instruction  to  be  re-written,  no  complaint  of 
the  jury  having  been  misled  thereby  could  be  entertained.  Gerhauter  ▼• 
North  British  and  M.  Ins.  Co.^  174. 

7.  Difference  between  Civil  and  Criminal  Practice  as  to  Reftsiso  w- 
8TRUCTI0NS.  The  rule  in  criminal  cases,  that  when  an  instruction  is  refused  for 
the  reason  that  it  has  already  been  given,  the  court  should  so  inform  the  jvjt 
does  not  apply  m  civil  cases.  Oerhauser  v.  North  British  and  M.  Ins.  Coi 
174. 


INDEX.  455 


).  Remark  of  Judge  to  Jury  in  Criminal  Case  to  ^  Agree  Quicklt.'*  Where 
the  judge  in  a  criminal  case  made  a  remark  to  the  jury  that  it  was  his  earnest 
desire  that  they  should  agree  quickly :  Held,  that  though  such  remarks  had 
better  always  be  omitted,  there  was  no  intimation  that  the  jury  need  not  gire 
the  cade  the  most  deliberate  and  careful  consideration,  and  that,  as  it  could 
not  be  seen  that  the  remark  could  result  prejudicially  to  defendant,  there  was 
no  error.     State  v.  Roderigas,  828. 

\  Expression  or  Judge^s  Opinion  as  to  Facts  in  Rulings  as  to  Evidence.  Tht 
opinion  of  a  judge  in  respect  to  a  matter  of  fact  in  a  criminal  case  can  be  as 
effectively  conveyed  to  the  jury  by  expressing  it  in  their  hearing  while  ruling 
upon  an  objection  to  evidence,  as  by  embodying  it  in  an  instruction  to  them; 
and  he  has  no  more  right  to  volunteer  such  an  opinion  in  one  case  than  in  the 
other.     State  v.  ffarkin,  37*7. 

10.  Attempt  to  Cure  Erroneous  Expression-  of  Opinion  as  to  Facts.  Where  a 
judge  in  the  course  of  a  murder  trial,  in  overruling  an  objection  to  testimony 
tending  to  show  that  defendant  had  kicked  deceased  fatally  in  the  breast, 
remarked,  "  that  there  was  as  much  testimony  that  defendant  had  kicked 

*  deceased  upon  the  chest  as  upon  the  face,"  and  afterward  took  occasion  to 
state  to  the  jury  that  in  making  the  remark  he  was  simply  ruling  upon  an 
objection  to  testimony,  and  addressing  himself  more  directly  to  counsel,  and 
that  he  did  not  wish  to  be  understood  as  saying  how  much  or  how  little  testi- 
mony there  was  upon  any  particular  point,  and  that  the  whole  matter  was  for 
them  to  pass  uppn :  Held,  that  the  error  of  the  remark,  if  curable  at  all,  was 
not  cured  by  the  caution — there  being  no  retraction  of  his  opinion,  but  merely 
a  disclaimer  of  opinion  as  to  the  absolute  weight  of  such  testimony.  State  ▼. 
Harkin,  877. 

11.  Criminal  Law — Oral  Remarks  of  Judge  to  Jury  —  Request  to  Agree. — 
Where  the  judge,  in  a  criminal  trial,  orally  stated  to  the  jury  that,  as  the  trial 
had  occasioned  great  expense,  and  a  large  venire  had  been  exhausted  and 
much  time  taken  up,  and  it  was  doubtful  whether  another  jury  could  be  pro- 
curM,  he  would  give  an  instruction  upon  the  point  on  which  they  had  been  in 
doubt  the  night  before,  and  it  might  aid  them  in  making  up  a  verdict ;  and  he 
then  read  an  instruction :  Held,  that  the  oral  statement  was  in  no  sense  a 
charge  or  instruction,  and  not  open  to  objection  for  being  oral ;  nor  was  it 
objectionable  as  calculated  to  encourage  the  jury  to  find  an  inconsiderate 
verdict    State  v.  Jones  and  Nery,  408. 

Trial  of  Accessories  before  the  Fact — Charge  as  to  Principal — sec  Ao- 

CBSSORT,   1,  2. 

Criminal  Charge— Use  of  Words  "Vindicate  the  Law"— see  Criminal 
Law,  4. 

Chabok  that  ApfroximatioiT  to  Truth  is  Sufficient— see  Criminal  Law 
5,  6. 
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Crimikal  Law — Oharob  Absumiiio  Proof  of  Matirial  Facts— flee  Gsomrii 
Law,  12,  18. 

Errors  of  Inadyrrtengx  in  Chargb  as  Fatal  as  Willful  Onss— flee  Suob. 

RiOHT  TO  SfBCIAL  FINDINGS  BY   JURT — 866  FINDINGS,  8. 

Written  Findings  bt  Jurt  must  be  pbopbrlt  Asked  for— see  Jubt,  i 
Boundaries  of  Mining  Claims — Charge  Apt  to  Mislead — see  Mines,  S. 
Instructions  should  be  Based  upon  Points  Intolteo— see  Mines,  6. 

CLAIMS. 

• 

Allowance  of  Claims  against  Counties — see  Counties,  2,  8. 
Claims  for  State  Capitol  Indebtedness — see  Examiners,  1,  2. 
Limitation  of  Time  to  Present  Claims— Materialitt — see  Tms. 


CLERK. 
Inadmissible  Return  bt  Clerk  to  Certiorari — see  Certiorari,  1. 

COMMON  LAW. 

Adoption  of  the  Common  Law.  The  territorial  statute  adopting  the  oomnioo 
law  of  England  (Stats.  1861, 1)  was  adopted  bj  the  state  constitution  (GoO' 
Schedule,  Sec.  2).     Varmekle  v.  Haines,  249. 

CONSTITUTION. 

1.  Construction  of  Article  IV,  Section  21,  of  Constitution.  It  appealing  th*t 
the  constitutional  provision  against  special  and  local  legislation  was  borrowed 
from  Indiana,  and  that  preyious  thereto  the  Indiana  courts  had  decided  tb&t 
a  special  or  local  law  could  not  be  enacted  when  a  general  one  could  be  nude 
applicable,  and  that  a  general  law  could  be  made  applicable  to  the  sabjeet  of 
the  removal  of  county  seats :  Heldy  that  the  construction  of  the  Indiana  cooitt 
as  to  the  meaning  of  the  provision  was  adopted,  but  not  their  application  of  it 
to  the  subject  of  county  seats.    Hess  v.  iV^^,  23. 

2.  Construction  of  Article  II,  Section  6,  of  Constitution.  Under  Article  H 
Section  6,  of  the  constitution,  the  legislature  can  prescribe  what  oath  or  oaths 
may  be  necessary  as  a  test  of  electoral  qualification,  but  it  cannot  imptdt  or 
trammel  the  right  of  suffirage  by  adding  itew  qualifications.  C%^  ▼•  ^^ 
riSf  64. 
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B.  Construction  op  Abticlk  IV,  Sjcction  20,  of  thk  Constitution.  Under  the  con- 
stitutional provision  against  the  passage  of  local  or  special  laws  regulf^ting 
county  or  township  business,  (Art.  IV,  Sec.  20) :  Heldy  that  a  special  act, 
auditing  and  allowing  a  preexisting  claim  against  a  county,  appointing  the 
mode  and  manner  of  its  payment,  directing  the  drawing  of  county  warrants 
and  fixing  the  rate  of  interest  they  should  bear,  was  unconstitutional.  Wil- 
liams ▼.  Bidleman^  68.  « 

.  Local  Hanaoemxnt  of  Local  Affairs.  The  policy  of  the  constitution  is  local 
management  of  local  affairs,  regulated  by  general  laws  of  uniform  application 
throughout  the  State.     WUliama  y.  JBidlemafiy  68. 

Constitutionality  of  Stats  Stamp  Act.  The  enactment  of  the  statute 
imposing  a  revenue  stamp  upon  bills,  of  exchange  drawn  in  this  state  upon 
another  state,  (Stats.  1871,  142)  was  a  legitimate  exercise  by  the  state  of  its 
inherent  and  unsurrendered  power  of  taxation.   JSz  parte  James  P.  Martin^  140. 

Constitutional  Right  of  Accused  to  Propir  Indictment.  A  defendant  in  a 
criminal  action  is  entitled  under  the  constitution  to  have  the  essential  and 
material  facts  charged  against  him  found  by  a  grand  jury.  SlaU  v.  G*Flah^ 
erty^  153. 

.  Statute  Waiving  Escheat  not  Unconstitutional.  The  state,  through  the  leg- 
islature, may  waive  the  right  to  insist  upon  a  technical  informality  in  the  execu- 
tion of  a  will  as  against  the  just  and  equitable  claims  of  the  legatee ;  in  other 
words,  it  may  waive  its  rights  to  an  escheat  by  ordering  that  an  unattested 
will  may  be  admitted  to  probate ;  and  there  is  nothing  in  the  constitutional 
provision  concerning  the  school  fund.  Art.  XI,  Sec.  8,  to  prevent  it.  Matter  of 
EttaU  of  Henry  Stichioth,  223. 

.  Statute  Waving  Escheat  not  Opposed  to  Constitution,  Art.  IV,  Section  21. 
The  statute  providing  for  the  admission  to  probate  of  the  unattested  will  of 
Benry  Sticknoth  (Stats.  1871,  129)  is  not  objectionable  as  a  special  act  in  a 
case  where  a  general  law  could  be  made  applicable.  Matter  of  Estate  of 
Henry  8tiehu>th^  223. 

.  Exclusion  of  Negroes  from  Public  Schools  Unconstitutional.  Section  60 
of  the  school  law,  (Stats.  1867,  96)  in  so  far  as  it  excludes  negroes  from  the 
public  schools,  is  unconstitutional.     State  ex  rel.  Stoutmeyer  v.  Dnffy^  342. 

0.  Discbarge  of  Supplemental  Assessment  bt  County  Commissioners  not  Un- 
constitutional. The  exercise  of  the  functions  of  the  board  of  county 
commissioners  in  the  discharge  of  a  supplemental  assessment  under  the 
statute  providing  therefor  (Stats.  1867,  111)  is  not  obnoxious  to  the  consti- 
tutional division  of  powers.  (Const  Art.  III.)  SktJU  ex  rel.  Mason  v.  Ormsby 
County  Commissioners^  892. 

1.  Intsbfbktation  of  Articue  rV,  Section  26,  of  Constitution.  Theconsti- 
iational  provision  relating  to  county  commissioneis  aeems  to  have  been 
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adopted  from  California;  and  it  may  be  lawfully  presumed  to  bare  been 
taken  with  the  judicial  interpretation  attached  to  it  in  that  state;  SlaU  exreL 
Mouon  y.  Ormaby  County  Commiuionen^  892. 

12.  Amkndmxnt  YI  or  U.  S.  Ck)NSTiTUTiON  not  Applicable  to  Stati  TRiBU5ii& 
The  proTision  of  Amendment  YI  of  the  United  States  Gonstitation,  tbtt  to- 
cosed  persons  are  entitled  to  be  confronted  with  the  witnesses  against  tbem,  is 
applicable  only  in  the  federal  courts,  and  is  in  no  wise  a  restriction  upon  tbe 
powers  of  the  states,  or  applicable  to  state  courts.   State  ▼.  Jbnet  and  Nery^  408. 

Adoption  of  thx  Common  Law  by  the  Constitution — see  Common  Liw. 
Construction  of  Borrowed  Clauses  of  Constitution — see  CoNsnucnoir,  4. 

Leoislatiys  Power  oyer  Counties  and  County  Seats — see  Countrs,  L 

Registry  Law  Alleglingb  Oath  Unconstitutional — see  Elechoes,  1. 

Constitutional  Proyision  as  to  Escheats — see  Escheat,  2. 

Constitutionality  of  Statute  allowing  Gold  Coin  Judgment  in  Tkbpis 
Case — see  Gold  Coin. 

0 

Only  Interested  Parties  can  Complain  of  Yiolation  of  Vested  RioB»-«ee 
Practice,  4. 

Construction  of  Limitation  of  Time  in  Statute  to  Present  CLAiM9-«ee 
Time. 

Washoe  County  Seat  Act  Constitutional — see  Washoe  County. 

CONSTRUCTION. 

1.  Construction  of  Statutes — Leoislatite  Intent.  The  intention  of  the  leps- 
lature  controls  the  courts,  not  only  in  the  construction  of  an  act,  but  also  in 
determining  whether  a  former  law  is  repealed  or  not ;  and  when  such  mtentioD 
is  manifest  it  is  to  be  carried  out,  no  matter  how  awkwardly  expressed  or  indi- 
cated.    Thorpe  T.  Schooling^  15. 

2.  Statutory  Construction — ^Title  of  Act.  The  title  of  a  statute  may  be  consid- 
ered for  the  purposes  of  construction,  and  especially  so  when  the  title  is  refer- 
red to  in  the  body  of  the  act.     Torreyvm  v.  Board  of  Examinen^  19. 

8.  All  Parts  of  Statutes  to  be  Given  Effect  if  Possible.  No  part  of  a  statute 
should  be  rendered  nugatory,  nor  any  language  be  turned  to  mere  surplusage, 
if  such  consequences  can  properly  be  avoided.  Torreywn  ▼.  Board  of  St- 
aminert^  19. 

4.  CoNSTKUcnoN  OF  Borrowed  Clauses  OF  Constitution.  Whereaconstitntioul 
proTisioik  has  been  borrowed  firom  another  statei  after  its  meaidng  has  bees 
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judicially  determined  by  such  state,  the  construction  so  put  upon  it  is  deemed 
adopted  with  the  language.    Hen  t.  Pegg^  28. 

Statutory  Construction — What  is  Dirkctort.  No  specific  requirement  of 
a  statute  should  be  dispensed  with  or  held  merely  directory,  unless  it  is  clearly 
manifest  that  the  legislature  did  not  deem  a  compliance  with  it  material,  or 
unless  it  appears  to  have  been  prescribed  simply  as  a  matter  of  form.  CorbeU 
V.  Bradley,  106. 

Principle  op  Decisions  as  to  What  is  Hsrelt  Directort.  When  any  require- 
ment of  a  statute  is  held  to  be  directory  and  not  material  to  be  followed,  it  is 
upon  the  assumption  that  the  legislature  itself  so  considered  it,  and  did  not 
intend  to  make  the  right  conferred  dependent  upon  a  compliance  with  the  form 
prescribed  for  securing  it.     Corbett  t.  Bradley,  106. 
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Construction  op  Polict — Doubts  in  Fator  op  Assured.  If  on  the  face  of  a 
policy  of  insurance  there  is,  in  the  language  used  or  its  effect,  any  room  for 
construction  or  doubt,  the  benefit  of  the  doubt  must  be  given  to  the  assured. 
Oerhauter  ▼.  North  British  and  M,  Ins,  Co.,  174. 

.  Interpretation  op  Languaqe  op  Policies.  In  the  construction  of  policies  of 
insurance,  such  meaning  should  be  given  to  the  language  used  as  plain  men 
usually  attach  to  it.     Gerhauser  v.  ^orth  British  and  M,  Ins,  Co.,  174. 

Construction  op  Grants  op  Government.  Grants  by  the  government  must 
always  be  construed  most  favorably  to  the  government ;  they  pass  nothing  by 
implication.     Vansickle  v.  Haines,  249. 

>.  Construction  op  Franchise  Grants.  Any  ambiguity  in  the  terms  of  the 
grant  of  a  franchise  must  operate  against  the  grantee  and  in  favor  of  the 
public     Lake  v.  Virginia  and  JViickee  R.  E,  Co.,  294. 

L.  CoNSTRUcriON  OP  Statute  Relating  to  Supplemental  Assessments.  The  lan- 
guage of  the  act  of  1867,  providing  for  supplemental  assessments,  (Stats. 
1867,  111)  does  not  limit  the  power  of  the  board  of  county  commissioners  in 
reference  to  the  modifying,  equalizing  or  discharging  of  supplemental  assess- 
ments ;  but  is  evidently  intended  to  enlarge  it  in  distinction  to  the  restrictions 
imposed  on  the  commissioners  sitting  as  a  board  of  equalization  under  the 
general  revenue  law.     State  ex  rel  Mason  v.  Ormsbj  Co,  Commissioners^  892. 

Construction  op  Statutes  relating  to  State  Capitol  Indebtedness  —  see 
Capitol. 

Construction  op  Constitutional  Provisions — see  Constitution,  1,  2,  8,  8, 
10,  11. 

Disconnected  Matters  do  not  porm  one  Transaction — see  Contract,  6. 
ComrrRUCTioN  op  Constitutional  Proyision  as  to  Escheat— see  Escheat,  S. 
CoNRRVonoN  OP  Pleadings  to  be  Liberal — see  Pleading,  8. 
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Presumption  where  both  General  and  Sfeoial  Statittbs  as  to  Rbmoyiho  i 
CJouNTY  Seat — see  Presumption,  1. 

Repeal  or  Statute  bt  Retision  op  Subject  Matter — see  Statutes,  1 

The  Latest  Expression  of  Leoislatiye  Will  the  Law — see  Statutbi,  6. 

CONTINUANCE. 

Affidavit  for  Continuance— Material  Facts  to  be  Stated  PosrrmLT.  Where, 
on  motion  for  continuance  in  a  criminal  case,  on  accdunt  of  absence  of  a  ma* 
terial  witness,  defendant  made  an  affidavit  to  the  effect,  among  other  thingi, 
that  a  subpoena  had  been  issued  in  due  time  for  him  and  pUced  in  the  sheriff's 
hands ;  that  the  sheriff  had  returned  it  "  not  found  in  the  county  *';  that  the 
witness  resided  at  a  certain  place  in  the  county ;  and  that  affiant  was  informed 
by  his  counsel  and  believed  that  the  sheriff  had  been  at  the  time  told  the 
place  of  such  residence ;  Held^  that  the  fact  of  the  sheriff  having  been  so 
informed  should  have  been  shown  positively,  and  not  upon  mere  information 
and  belief ;  and  that,  in  the  absence  of  such  positive  statement,  and  no  good 
reason  shown  why  the  affidavit  of  the  attorney  or  sheriff  could  not  be  procured, 
a  refusal  of  the  motion  was  no  error.     State  v.  (yFlaherty^  153. 

Practice  on  Refusal  of  Continuance — see  Practice,  8. 

CONTRACTS. 

1.  No  Ratification  of  Unauthorized  Contract  by  Partial  Allowance.  Where 
attorneys  presented  a  claim  for  $6,000,  for  services  rendered  a  county, 
the  county  commissioners,  who  allowed  it  only  to  the  extent  of  $400 ; 
there  was  no  pretense  of  any  direct  contract  with  such  commissioners,  and  ^^^ 
proof  that  they  knew  the  claim  was  made  upon  an  alleged  contract  of  empX^^y' 
ment  for  the  county  by  the  district  attorney,  and  no  proof  of  any  contx"*'^ 
with  the  district  attorney :  Held^  that  such  partial  allowance  would  not  c?oxi- 
stitiitc  a  ratification  of  any  such  contract.     Clarke  v.  Ly(m  Country  75. 

2.  No  Ratification  of  Contract  without  Knowledge  of  it.    No  act  will  am^^**^ 
to  a  ratification  of  an  unauthorized  contract,  unless  the  person  charged  -■*'* 
the  ratification  is  cognizant  of  all  the  material  features  of  it ;  and  espe<7 
must  he  have  a  knowledge  of  the  existence  or  execution  of  the  contract  i 
Clarke  v.  Lyon  Country  75. 

3.  Ratification  Equivalent  to  Execution  of  Contract.  As  ratification  is 
all  but  the  execution  of  a  contract  on  the  part  of  the  person  ratifjring, 
ratification,  to  be  effective,  must  be  done  understandingly.  Clarke  v. 
Cmtntify  75. 

4.  Different  Instruments  Making  One  Contract.    If  two  instruments  heBTt'^i 
on  the  same  subject  matter  are  executed  together  as  one  transaction,  t^^^ 
constitute  but  one  contract    Botoker  v.  Goodwin^  135. 
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Writon  Insurance  Contract  Vitiated  by  Parol — Material  Misrep- 
resentation— Burden  of  Proof.  Though  as  an  ordinary  rule,  written  con- 
tracts cannot  be  controlled  by  antecedent  or  cotemporaneous  statements 
not  embraced  in  the  writing,  in  the  case  of  a  policy  of  insurance  a  recoyery 
may  be  prevented  by  proof  of  verbal  misrepresentations  which,  though 
undesigned,  were  material  to  the  risk ;  but  the  burden  of  proof  is  on  defendant 
to  show  the  misrepresentation,  and  that  it  was  material  Gtrhauser  v.  North 
British  and  M,  Itu.  Co,,  174. 

Disconnected  Matters  Do  Not  Form  One  Transaction.  Where  the  owners 
of  a  mill-site  and  water  privilege  conveyed  a  portion  thereof,  and  afterwards  such 
owners  and  grantees  entered  into  an  agreement  to  erect  and  keep  in  repair  a 
dam  and  flume  for  conducting  water  to  their  mills ;  and  it  did  not  appear  that 
the  agreement  was  a  part  of  the  conveyance  or  contemplated  at  the  time  :  Held^ 
that  in  no  sense  could  the  two  papers  be  considered  one  instrument,  or  con- 
nected together.     Wheeler  v.  Schady  204. 

No  Recovery  on  Contract  not  Covered  by  Pleadings.  In  an  action  to  recover 
half  the  cost  of  certain  improvements  made  by  plaintiff  for  the  benefit  of  both 
parties,  where  the  complaint  based  the  assumpsit  exclusively  upon  a  written 
contract  by  the  terms  of  which  it  was  claimed  defendant  was  bound  as  assignee : 
Eeldy  that  no  recovery  could  be  had  upon  a  direct  personal  promise.  Wheeler 
V.  Schad,  204. 

Covenant — when  Consideration  stated  not  to  be  varied  by  Parol.  Where 
in  a  suit  for  damages  under  a  bond,  which  called  in  terms  for  a  large  sum  as 
**  liquidated  damages'*  but  was  in  law  a  penalty  to  secure  the  payment  of  a 
smaller  sum,  and  there  was  no  ambiguity  in  the  instrument :  Held,  that  the 
agreement  was  fully  embraced  in  4he  writing,  and  that  plaintiff  could  not  be 
allowed  to  show  by  parol  that  the  consideration  for  the  agreement  was  of 
greater  value  than  the  sum  so  secured  to  be  paid.    Morris  v.  McCoy,  899. 

Action  on  Contract  by  Party  having  Interest  in  its  Performance — see 
Action. 

Contracts  for  Employment  of  Counsel  for  County  Business — see  Coun- 
ties, 4,  5. 

Covenant  to  Build  Dam  and  Flume  not  running  with  Mill-Site — see  Cots- 
NANT,  1,  2,  8. 

** Liquidated  Damages*'  when  held  to  be  mere  "Penalty**  —  see  Dam- 
ages, 8. 

Insurance  —  Valid  Contract  before  Actual  Delivery  or  Policy      sm 
Insurance,  1. 

Agreement  as  to  what  shall  be  Wabramty  ih  Btatimevt  by  Imbured — 
see  Insurance,  8. 
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Pakol  Adoition  of  WRimif  GoxTRAcr — Statute  of  Limitatiohs— see  Lnn- 

TATIOXS. 

''Niw  ICattib**  in  AcnoN  on  Contract — see  Plxadino,  8. 

Burden  of  Proof  on  Plaintiff  Reltiko  on  Ratification — see  RAtina- 

TION. 

One  Stamp  when   Two   Instruments   Constitute  one  TRANSAcnoH— see 
Stamps,  8. 

CONVERSION. 

Measure  of  Damages  on  Conversion  of  Stocks — see  Damages,  1. 

Failure  to  Dent  Demand  and  Refusal  not  Necessarily  Admusiov  ot 
CoNTERSioN— see  Executors  and  Administrators,  6. 


CORPORATIONS. 
Mining  Claims  not  to  be  Reduced  bt  mere  Declarations  of  Sdreii- 

TENDENT  OR  PRESIDENT — Bee  MiNES,  4,   0. 


COUNTIEa 

1.  Leqislatite  Power  oyer  Counties  and  County  Seats.  The  legislature  his 
fall  and  complete  control  of  the  entire  subject  of  counties  and  county  seats, 
save  where  prohibited  by  constitutional  provisions.    Best  v.  Fep^ft  ^3- 

2.  Laws  in  Reference  to  County  Liabilities.  A  law  fixing  the  liability  of  a 
county,  is  a  condition  precedent  to  the  exaction  of  payment  from  the  county. 
Williams  v.  BicOeman,  68. 

8.  Allowance  of  Claims  against  Counties.  The  fact  that  the  board  of  commis- 
sioners of  a  county  has  no  power  under  the  general  law  to  examine  or  allow 
any  account  against  the  county  except  such  as  is  legally  chargeable  against  it, 
does  not  authorize  the  passage  of  a  special  law  directing  the  allowance  isd 
payment  of  an  account  which  could  not  be  allowed  under  the  general  law. 
Williams  y.  Bi<Ueman,  68. 

4.  Employment  of  Extra  Counsel  for  County  Business  by  District  Attobsh. 
In  a  suit  by  attorneys  against  a  county,  for  services  rendered  such  county,  on 
an  alleged  employment  made  by  the  district  attorney — the  claim  being  based 
upon  an  alleged  ratification  by  the  county  commissioners  of  the  contract  of 
employment  —  defendant  asked  an  instruction,  that,  if  plaintiffs  presented 
their  claim  for  $5,000  to  the  commissioners,  and  they  approved  it  for  |400 
only  of  such  claim,  such  approval  of  part  did  not  in  itself  alone  constitute  a 
ratification  of  any  agreement  or  contract  made  by  the  district  attorney;  and 
such  instruction  was  refused :  ffeld^  error.     Clarke  y.  Xym  Otnmfy,  75. 
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EMPLonncMT  of  Attornxts  bt  Cocmtiks.  County  commissioners  have  author- 
ity to  employ  attorneys  to  protect  the  interests  of  their  county  in  litigation 
affecting  it,  and  to  bind  their  county  by  contracts  for  the  payment  of  such 
attorneys*  fees.     JSUis  v.  Washoe  County^  291. 

Local  Manaoemknt  or  Local  Aftaibs  op  Countiss — see  Constitution,  4. 

Payment  or  Jurors*  Fees  bt  Counties — Perxmptort  Statute — see  Fees. 

Application  or  Statute  Regulating  County  Business — q/ee  Legislature,  8. 

What  Personal  Property  in  County  Properly  Assessable  therein — see 
Taxes,  Y. 

General  Interest  or  People  or  County  in  Question  Inyolyed  No  Ground 
FOR  Change  or  Venue — see  Venue. 

COUNTY  COMMISSIONERS. 

Power  or  County  Commissioners  to  Employ  Attorneys.  Section  8,  subdi- 
yjsion  12,  of  the  statute  concerning  county  commissioners,  (Stats.  1871,  48) 
giving  them  power  *'  to  control  the  prosecution  or  defense  of  all  suits  to  which 
the  county  is  a  party,"  embraces  the  power  to  employ  and  pay  counsel  (besides 
the  district  attorney)  not  only  in  suits  in  which  the  county  is  a  party  on  the 
record,  but  in  those  in  which  it  may  be  a  party  in  interest  EUia  v.  WoBhae 
County,  291. 

Power  or  County  Commissioners  oyer  Supplemental  Assessments.  Under 
the  act  of  1867,  (Stats.  1867,  111)  the  board  of  county  commissioners  are 
empowered  to  modify,  equalize  or  discharge  any  supplemental  assessments 
therein  provided  for,  upon  proper  application  of  the  party  in  interest.  State 
ex  rel.  MaaonY.  Ormthy  County  Commiasumerej  892. 

Powers  or  County  Commissioners.  The  duties  of  county  commissioners  are 
various  and  manifold ;  sometimes  judicial,  and  at  others  legislative  and  exec- 
utive ;  in  matters  relating  to  the  police  and  fiscal  regulations  of  counties,  they 
are  such  as  may  be  enjoined  by  law,  without  any  nice  examination  into  the 
character  of  the  powers  conferred.  State  ex  rel.  Mason  y.  Ormshy  County 
Commissioners,  892. 

Construction  or  Constitutional  Proyision  as  to  County  Commissioners — 
see  Constitution,  11. 

No    Ratification    or   Unauthorized    Contract   by    Partial    Allowance 
therefor  by  County  Commissioners — see  Contract,  1. 

Allowance  or  Claims  against  Counties — see  Counties,  3,  4. 

Jurors*   Fees  not  to  be  Passed   upon  by  County    Commissioners  —  see 
Statutes,  0. 
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Powers  of  County  Commissioners  to  Equalize  or  Discharge  Scppumektil 
Assessments — see  Taxes,  2,  8,  8,  9. 


COUNTY  SEATS. 

Constitution  does  not  Prohibit  Special  Legislation  as  to  Remotil  of  a 
County  Seat — see  Constitution,  1. 

Leoislative»Power  over  County  Seats — see  Counties,  1. 

Washoe  County  Seat  Act  Constitutional — see  Washoe  County. 

COVENANT. 

1.  Covenant  to  Build  Dam  and  Flume  not  Running  with  Mill-site.  Where 
the  owners  of  a  mill-site  and  water  privilege  conveyed  a  portion  thereof,  and 
six  days  afterwards  such  owners  and  grantees  entered  into  a  contract  to  erect 
and  keep  in  repair  at  joint  expense  a  dam  and  flume  for  conducting  water  to 
their  respective  mills ;  and  subsequently  the  mill  and  mill-site  of  the  grantees 
were  sold  out  on  judgment  against  them  :  Held^  that  the  contract  of  the  grantees 
to  contribute  to  keep  the  dam  and  flume  in  repair  was  not  a  covenant  running 
with  the  mill-site,  and  that  the  purchaser  at  sheriflf  *s  sale  was  not  by  his  mere 
purchase  liable  for  any  portion  of  such  repairs.     Wheeler  v.  Schad^  204. 

2.  Covenant  Running  with  Land  how  Created.  A  covenant  to  run  with  land 
must  relate  to  and  concern  the  land ;  and  if  it  imposes  a  burden,  it  can  only  be 
created  where  there  is  a  privity  of  estate  between  the  covenantor  and  co^®- 
nantee.     Wheeler  v.  Schad,  204. 

8.  Covenant  Running  with  Land  Only  Made  in  Favor  or  One  Lvterisi©  ^ 
the  Land.  A  covenant  real  is  and  can  only  be  incident  to  land ;  it  cannot 
pass  independent  of  it ;  it  adheres  to  and  is  maintained  by  it ;  it  is  in  ftct  ft 
legal  parasite ;  hence  it  follows  that  the  person  in  whose  favor  it  is  made  must 
have  an  interest  in  the  land  charged  with  it.     Wheeler  v.  Schad^  204. 

4.  Covenant  for  Performance  of  various  Acts — ^when  Stipulated  DamaoO 
MERE  Penalty.  Where  a  covenant  is  such  that  it  secures  the  performance 
or  omission  of  various  acts,  some  of  which  may  not  be  readily  measurable  by 
any  exact  pecuniary  standard,  together  with  others  in  respect  of  which  the 
damages  on  the  breach  of  the  covenant  are  certain  or  readily  ascertainable  bj 
a  jury,  any  sum  therein  agreed  upon  as  damages  in  case  of  breach  will  alway* 
be  held  a  mere  penalty.    Morrit  v.  McCoy ^  899. 

Covenant  Binding  on  Assignee — see  Assignment. 

Covenant — when  Consideration  stated  not  to  be  Varied  by  Parol— w^ 
Contract,  8. 
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CovKf ANT  TO  Pay  Liquidated  Damages — when  Parol  Evidence  of  Situa 
TioN  OF  Parties  Allowable— see  Etidsnce,  14. 


CRIMINAL  LAW. 

Criminal  Law — Recommendation  bt  Jury  to  Full  Extent  of  Punishment. 
Where  the  jury  in  a  criminal  case  rendered  a  rerdict  for  manslaughter,  and 
recommended  that  defendant  should  receive  the  full  extent  of  punishment 
allowed  hy  law  for  that  crime ;  and  it  was  objected  that  such  verdict  showed 
oh  its  face  that  the  jury  was  prejudiced  to  defendant's  injury :  Held^  that 
such  recommendation  did  no  injury,  unless  it  could  be  shown  that  the  court 
was  influenced  thereby.     State  v.  Hviehinson^  68. 

Criminal  Law — ^Testimony  in  Absence  of  Juror.  Where  a  portion  of  the 
testimony  of  a  witness  for  prosecution  in  a  criminal  case  was  given  during  the 
absence  of  a  juror,  but  it  appeared  that  such  testimony  was  immaterial  and 
that  it  was  repeated  to  the  twelve  jurors  as  soon  as  the  court's  attention  was 
called  to  the  fact :  Held^  that  the  irregularity  could  not  operate  to  defendant's 
detriment,  and  was  not  sufiScient  to  reverse  the  judgment.   State  v.  Parsons^  57. 

).  Indictment  for  Burglary  Charging  also  Larceny.  An  indictment  for  burg- 
lary with  intent  to  steal  certain  goods,  which  after  stating  the  burglary  goes 
on  to  allege  the  stealing  of  the  goods,  is  not  objectionable  as  charging  two 
separate  and  distinct  offences.     State  v.  Ah  Sam  and  Ah  See,  127.  « 

I.  Criminal  Charge — ^Use  of  Words  "Vindicate  the  Law."  Where,  in  a 
murder  case,  the  judge,  after  giving  the  statutory  definition  of  the  crime,  used 
the  following  language :  "  Such  is  the  law  which  you  as  jurors  are  called  upon 
to  vindicate,"  &c. :  Held,  that,  though  the  instruction  might  have  been  only 
meant  to  enjoin  the  jury  to  assert  and  maintain  the  law,  it  would  have  been 
better  to  have  told  the  jury  so,  and  still  better  to  have  omitted  that  portion  of 
the  charge  altogether.    State  v.  Ah  Tonff,  148. 

{.  Charge  that  Approximation  to  Truth  is  Sufficient.  An  instruction  in  a 
criminal  case  that  an  approximation  to  the  truth  by  the  jury  would  be  all 
sufficient,  and  that  their  duty  would  be  fulfilled  by  the  avoidance  of  any  very 
wide  departure  from  a  correct  verdict,  is  objectionable.   State  v.  Ah  Tonff,  148. 

I.  Rights  of  Accused  to  Jury's  Deliberate  Attention.  A  defendant  in  a 
criminal  case  has  the  right  to  the  deliberate,  independent,  voluntary  and  un- 
biased judgment  of  the  jury  upon  the  truth  of  his  theory  or  hypothesis  of  the 
case,  without  having  the  force  of  his  position  weakened  by  an  instruction  or 
intimation  that  even  if  they  convict  him  they  will  not  greatly  err.  State  v.  Ah 
Tong,  148. 

'.  Assault  with  Intent  to  Murder — Sufficiency  of  Indictment.  Where  an 
indictment  charged  that  on  a  certam  day,  defendant,  without  authority  of  law 
and  with  malice  aforethought,  did  shoot  at  one  James  Norton  with  a  pistol 
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loaded  with  powder  and  leaden  bullets  with  intent  to  kill  him,  &c:  Eddy  that 
the  technical  word  **  assault  *'  should  hare  been  employed,  and  an  intent  to 
murder  stated ;  but  the  statutory  form  of  indictment  having  been  foUowed 
and  no  objection  before  judgment  made,  the  indictment  should  be  held 
sufficient    StaU  v.  O'Flaherty,  158. 

8.  Criminal  Law — OsjKcnoN  that  Indictment  was  not  rouND  bt  Peopbr  Gbui) 
JcRT.  An  objection  to  an  indictment  that  it  does  not  show  that  it  was  found 
by  a  grand  jury  having  the  proper  authority,  must  be  raised  on  motion  to  set 
it  aside  under  Section  275  of  the  criminal  practice  act,  or  taken  by  special 
demurrer  under  Sections  286  and  287  ;  and  if  not  so  raised  or  taken,  it  is 
waived  by  operation  of  Sections  277  and  294.     StaU  v.  Jtoderiffot^  828. 

9.  Special  Point  not  to  be  raised  under  General  Demurrer  to  Indictxekt.  Tiie 
point  that  an  indictment  fails  to  show  that  it  was  found  by  a  proper  gnod 
jury,  cannot  be  raised  under  a  general  demurrer  that  the  facts  chaiged  do  not 
constitute  a  public  offense.     State  v.  RoderigiUy  828. 

10.  Battery  or  Injury  not  necessary  to  constitute  "Assault  with  Iimin  to 
commit  Murder."  In  an  indictment  for  "  an  assault  with  intent  to  commit 
murder "  under  section  47  of  the  criminal  code,  it  is  not  necessary  to  allege 
a  battery  or  injury  of  any  kind.     State  v.  RoderigoBy  828. 

11.  Facts  sumciENT  to  constitute  "Assault  with  Intent  to  commit  Mtoddl" 
,  Where  on  a  trial  of  Roderigas  for  assault  with  intent  to  murder  Elsworth,  it 

appeared  that  Elsworth  and  one  Matias  had  gone  to  the  house  of  Roderigu 
for  the  purpose  of  getting  certain  boards  fastened  to  such  house ;  that  Roden* 
gas  had  previously  given  them  permission  to  come  and  take  the  boards ;  that 
while  Matias  was  engaged  in  taking  the  boards  from  the  house,  Roderig*^ 
with  intent  to  shoot  one  or  the  other,  shot  Elsworth,  who  stood  some  distance 
off;  and  it  did  not  appear  that  the  permission  to  take  the  boards  had  been 
retracted :  Held^  that  the  facts  were  clearly  sufficient  to  justify  a  conviction 
of  the  crime  charged.     State  v.  Roderigas^  828. 

12.  Criminal  Law — Charge  assuming  Proof  of  Material  Facts.  Where  in » 
murder  case  the  court  instructed  the  jury  that,  **  In  order  to  make  a  kill"*? 
under  such  circumstances  as  has  been  pcoven  justifiable  homicide,  it  0^ 
ai^pear  that  the  party  killing  had  retreated  as  far  as  he  safely  could  at  the 
time,  and  in  good  faith  declined  all  further  contest,  and  was  compelled  to  kill 
his  adversary  in  order  to  save  himself  from  death  or  great  bodily  harm,  ^h»ch 
to  a  reasonable  man  would  appear  imminent  *':  Hetd^  that  this  was  sabstan- 
tially  saying  to  the  jury  that  defendant  was  guilty  either  of  murder  or  Btt*°' 
slaughter,  provided  they  were  satisfied  he  did  not  retreat  to  the  wall  before  he 
killed  deceased  —  thus  assuming  the  proof  of  all  the  other  material  and  ^ 
sential  facts — and  was  clearly  error.     State  v.  Kennedy^  874. 

18.  Criminal  Law — Charging  Matter  of  Fact.  In  a  murder  case,  where  it  ■P' 
peared  that  defendant  had  kicked  deceased  in  the  face,  but  the  prosecutioo 
contended  that  the  killing  was  by  a  kick  upon  the  breast,  and  offered  testi* 
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moDj  to  show  bruises  there;  and  the  judge,  in  OTerruling  objections  to  such 
testimony,  remarked,  in  the  hearing  of  the  jury,  **  that  there  was  as  much 
testimony  that  defendant  had  kicked  deceased  upon  the  chest  as  upon  the 
face ":  Hdd^  error,  as  charging  in  respect  to  mattter  of  fact.  State  y.  Har- 
Am,  877. 

4.  CaiafiNAL  Law — Siparation  op  Jurt.  Where,  after  the  retirement  of  the 
jury  in  a  criminal  case,  one  of  them  left  the  jury  room  in  company  with  the 
officer  in  charge,  and  yisited  his  residence,  about  five  hundred  yards  distant, 
and  while  passing  through  the  street  was  spoken  to  by  several  persons ;  but 
there  was  no  showing  that  anything  was  said  in  his  hearing  about  the  case,  or 
that  the  officer  had  not  been  constantly  at  his  side :  Hetd^  that  as  there  was 
no  evidence  of  any  opportunity  of  tampering  with  the  juror,  there  was  no 
ground  for  setting  aside  the  verdict.    State  v.  Jones  and  Nery^  408. 

6.  Dkpobitioms  in  certain  Criminal  Gases.  The  statute  providing  for  deposi- 
tions, under  certain  circumstances,  in  criminal  cases,  (Stats.  1867,  126,  Sees. 
161  and  171)  is  not  amenable  to  the  objection  of  being  opposed  to  the  United 
States  constitution.     State  v.  J(me8  and  Nery^  408. 

16.  Otter  op  Depositions  on  Criminal  Trial — Preliminary  Proot.  When  a 
deposition  in  a  criminal  case  is  offered  in  evidence,  the  offer  should  be  accom- 
panied with  proof  that  it  was  taken  in  conformity  with  the  statute ;  and  if  the 
proper  objection  be  made,  it  should  not  be  admitted  without  such  preliminary 
proof.     State  v.  Jones  and  Nery^  408. 

t7.  Trial  op  Accessory  bepors  the  Fact — Proop  op  Guilt  op  Principal  not 
Necessary.  Under  our  statute  it  is  not  essential  to  the  conviction  of  accesso- 
ries before  the  fact,  that  the  prosecution  first  prove  the  guilt  of  the  principal ; 
it  is  only  necessary  in  such  case  to  show  that  a  crime  has  been  committed, 
and  that  defendant,  if  present,  aided  and  assisted,  or  if  not  present,  advised 
or  encouraged  it.     StcUe  v.  Jones  and  Nery^  408. 

Trial  op  Accessories  bepore  the  Fact  —  Charge  as  to  Principal — see 
Accessory,  1. 

Grucd  Larceny— Instruction  Ignoring  that  Accessories  may  be  Guilty  as 
Principals — see  Accessory,  2. 

Irregularity  which  ** might"  be  Prejudicial — see  Appeal,  2. 

Depects  in  Form  op  Indictment  —  Objections  to  be  made    below  —  see 
Appeal,  9. 

Instruction  in  Murder  Case  that  Certain  Facts  would  not  amount  to 
more  than  manslaughter — see  charge,  1. 

Charge  that  Verdict  either  way  will  be  Correct — see  Charge,  2. 

Charok  intimating  Judge's  Opinion  on  Facts — see  Charge,  S. 
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Rkmabk  of  Judok  to  Jury  to  **Aoreb  Quickly  "—ece  Chasoz,  8. 
Oral  Rkx arks  op  Judge  to  Jury — ^Requbtt  to  Agrdc — see  Chabgi,  11. 
Constitutional  Right  of  Accused  to  Proper  iNDicmsKT— «ee  Coisinu* 

TION,  6. 

Affidavit  for  Continuance  in  Criminal  Case — see  Continuanck. 

AmENDVENT  VI    OF    THE    U.    S.    CONSTITUTION    NOT   ApPLICARLK  TO  StATI  Tm-        ' 

I 

bunals — see  Constitution,  12. 

Demurer  to  Indictment — see  Indictment,  1,  6. 

Forms  of  Indictment — see  Indictment,  2,  7. 

Sufficiency  of  Allegations  of  Indictments — see  Indictment,  3,  4, 5, 1 

Objections  for  Irregularity  in  Drawing  Trial  Jury  must  bk  DismcnT 
SHOWN-— see  Jury,  8. 

Peremptory  Challenge  may  be  Required  oirectly  after  CHALLnra  m 
Cause — see  Jury,  4. 

Separation  of  Jury  in  Charge  of  Officer — see  Jury,  6. 

Drinking  Liquor  by  Juror — ^sce  Jury,  6. 

Justifiable  Homicide — Retreat  not  Necessary  after  Threats  a5d  Hob- 
tile  Demonstrations — see  Murder,  1. 

Practice  on  Refusal  of  Continuance — see  Practice,  8. 

CROSS  EXAMINATION. 
Province  op  Cross  Examination — see  Evidence,  11,  12,  18. 

CURRENCY. 
(See  Gold  Coin.) 

CUSTOM. 

*      A.     * 

Custom — Insufficiency  of  Proof.  Where  a  custom  was  claimed  to  eiiw  m 
relation  to  the  machinery  of  saw-mills,  that  after  being  put  up  on  timber  li»^ 
and  the  timber  in  the  vicinity  all  sawed  it  was  moved  away  to  other  land— the 
object  of  said  alleged  custom  being  to  show  that  certain  saw-mill  machine 
was  not  a  fixture — and  testimony  was  given  by  a  single  witness,  that  **8aw>milli) 
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iD  tbift  country,  are  built  to  saw  the  timber  in  tkeir  Ticinity,  and  when  the  tim- 
ber is  sawed  the  machinery  is  morcd  away  and  the  frame  left,  as  a  general 
thing ; "  and  the  court  found  that  the  machinery  in  question  was  a  fixture : 
HM,  that  even  if  a  custom  could  be  proved  by  one  witness,  the  finding 
against  the  alleged  custom  should  not,  under  the  testimony  here,  be  disturbed. 
TnadtDoy  v.  Sharon^  87. 


DAMAGES. 

Measurs  of  Damages — Failure  to  Deliver  Stocks.  The  measure  of  damages 
in  cases  where  there  is  a  conversion  of  or  failure  to  deliver  a  certain  number 
of  shares  of  stock  having  no  peculiar  value,  is  their  market  value  either  at  the 
time  of  the  conversion,  when  it  should  have  been  delivered,  or  at  the  time  of 
trial,  according  to  circumstances.     Bowker  v.  Ooodroin^  136. 

Measure  of  Dascaoes  for  loss  bt  Neglect  of  Administrator.  Where  money 
of  an  estate  is  lost  by  reason  of  such  neglect  of  an  administrator  as  he  and 
his  sureties  are  liable  for,  the  sum  lost  constitutes  the  measure  of  damages. 
McNabb  V.  Wltom,  168. 

"  Liquidated  Damages  "  when  held  to  be  mere  "  Penalty."  Where  McCoy 
covenanted  with  Morris  to  pay  certain  debts  owing  by  Morris,  and,  in  case  of 
failure,  to  pay  to  Morris  $10,000  as  fixed,  settled  and  liquidated  damages : 
Held^  that  the  sum  so  named  was  to  be  considered  a  penalty  and  not  liqui- 
dated damages,  and  that  in  a  suit  on  the  covenant  the  recovery  should  be 
limited  to  the  actual  damage  with  legal  interest.    Morris  v.  McCoy ^  899. 

Action  against  State  Treasurer's  Sureties  for  **  Special  Deposits  '* — Meas- 
ure of  Damages.  In  a  suit  against  the  sureties  of  a  State  Treasurer  for  the 
loss  of  "special  deposits"  paid  in  under  the  Act  of  1867,  (Suts.  1867, 166, 
sec.  6)  the  measure  of  damages  is  the  amount  of  the  deposits,  unless  a  non- 
approval  of  the  land  locations  for  which  the  deposits  were  made,  or  an  actual 
repayment  to  or  release  by  the  depositor,  or  something  equivalent  thereto,  is 
shown  in  mitigation.     State  v.  Bhoadta^  484. 

Covenant  for  Performance  of  Various  Acts — when  Stipulated  Damages 
MERE  Penalty — see  Covenant,  4. 

Covenant  to  Pay  Liquidated  Damages — when  Parol  Evidence  of  Situa- 
tion of  Parties  Allowable — see  Evidence,  14. 

Gold  Coin  Judgment  for  Damages  in  Trespass    Case — see  Gold   Coin. 

Dama'gks  for  Removal  after   Patent  of   Fixtures    erected  on  Public 
Land— see  Patbet,  1. 

Un  or  Water  Percolating  into  One's  Own  Soil  not  Actionable — see 
Watib  Bights,  6. 
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DECLARATIONS. 
Dkcla&ations  of  Vendor  after  Sale — ^see  Evidence,  8. 
Mining  Claims  not  to  be  Reduced  bt  mebe  Declarations  of  Supmif- 

TENDENT  OR  PRESIDENT — See  MiNES,  4,   6. 

DEED. 

Absolute  Conveyance  Mat  be  Shown  Mortgage  bt  Parol.  .  The  principle 
that  a  conveyance  absolute  upon  its  face,  whether  of  real  or  personal  property, 
can  in  equity  be  shown  by  parol  proof  to  be  a  mortgage,  or  to  hare  been 
given  only  as  security,  or  to  have  been  obtained  by  fraud,  mistake  or  ondoe 
influence,  is  too  well  settled  throughout  the  United  States  to  be  distorbed* 
Saunden  v.  Stewart^  200. 

DEFAULT. 

Default  to  be  Available  Must  be  Shown  bt  Record — Presumption.  Where 
an  objection  was  made  on  appeal  that  the  court  below  erred  in  denying  plaint 
iff's  motion  to  enter  defendant's  default  and  for  judgment  thereon ;  and  there 
was  nothing  in  the  record  to  show  that  a  default  existed :  Hdd,  that  a  de&nlt 
could  not  be  presumed  against  the  action  of  the  court,  and  that  the  want  of 
showing  in  the  record  was  a  sufficient  answer  of  itself  to  the  objectioB. 
Cofdey  V.  Chedic^  336. 

Allowance  of  Answer  after  Time  generally  Matter  of  Discrriok— 
see  Practice,  6. 

DEFINITIONS. 

1.  Meaning  of  Allegation  of  "  Fair  Valuation."  Where,  in  answer  to  a  ta* 
suit,  the  defense  was  fraud  in  the  assessment,  and  it  was  alleged  that  in  a  cer- 
tain statement  furnished  the  assessor,  (but  which  was  informal)  the  proper^T 
was  **  set  down  as  of  the  value  of  $6,000  per  mile,  which  was  a  fair  valuatioa 
thereof,  and  so  known  and  believed  by  the  assessor  ":  Held^  that  this  amounted 
to  an  allegation  that  $6,000  per  mile  was  a  just  and  fair  value,  and  cons^ 
quently  that  an  assessment  of  $16,000  per  mile  was  excessive.    Sai^  ^' 

Central  Pacific  Railroad  Company^  99. 

* 

2.  Distinction  between  "Showing"  and  "Stating"  a  Fact.  Thereisatn** 
terial  distinction  between  "  showing  "  a  fact  and  "  stating  "  it ;  in  the  former 
case,  satisfactory  proof  may  be  required ;  in  the  latter,  the  mere  redtftl  of  the 
fact  is  sufficient     Meadow  Valley  Mining  Co.  v.  Doddi^  148. 

8.  Distinction  between  "  Equalizing  *'  and  "  Discharging  *'  an  Assessment.  The 
discharge  of  a  supplemental  assessment  under  the  act  of  1S67,  (Stats.  \^% 
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111)  is  entirely  different  from  an  equalization  of  the  same.    State  ex  rel. 
M€u<m  y.  Omuby  County  CommistionerSy  892. 

Dismissal  of  Appeal  "Without  Prsjudick'' — see  Appeal,  6. 

"Among  the  Files*'  supposed  to  mean  "Filed'' — see  Filing. 

Allegation  of  "Shooting  at"  Psbson  with  Loaded  Pistol — see  Indict- 
ment, 8. 

"Brick  Building"  in  Insurance  Policy — see  Insurance,  4,  6. 

Rule  as  to  What  Shall  be  "Penaltt"  instead  of  "Liquidated  Dam- 
ages"— see  Penalty. 

"New  Matter"  in  AcnoN  on  Contract — see  Pleading,  8. 

Distinction   between   Possession  of  Mining   Claim   and   Possession  of 
Farming  -Land — see  Possession,  2. 

Meaning  of  "Settled"  in  Judge's  Certificate  to  Statement — see  Prac- 
tice Act. 

"Legal  Excuse"  of  Railroad  to  Furnish  Statement  to  Assessor — see 
Railroads,  I. 

"Railroad  Bridge"  not  an  Ordinary  Bridge — see  Railroads,  4. 


DELIVERY. 

Valid  Insurance    Contract   before    Actual    Delivery  of  Policy  —  see 
Insurance,  1. 

DEMURRER. 

Special  Point  not  to  be  Raised  under  General  Demurrer  to  Indict- 
ment— see  Criminal  Law,  9. 

Demurrer  to  Indictment — Grounds  to  be  Distinctly  Specified — see  In- 
dictment, 1. 

Indictment  charging   Murder  Argumentatively  Aided  on  General  De- 
murrer— see  Indictment,  6. 

JojNT  Demurrer — Separate  Orders  Thereon — see  Pleading,  4. 

Demurrer  for  Multifariousness  of  Complaint — see  Pleading,  6. 

DEPOSITION. 

Requisites  of  Affidavit  to  take  Deposition.    The  affidarit  required  to  be 
made  to  authorize  the  taking  of  the  dq;>oeition  of  a  witness  within  the  state, 
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has  to  show  that  the  case  is  one  of  those  mentioned  in  the  statute,  Practice 
Act,  Sec.  407 ;  but  need  not  show  that  the  summons  has  been  served.  Lam- 
hert  V.  MeFarlandy  159. 

Depositions  in  Certain  Criminal  Cases — see  Criminal  Law,  16,  16. 

Objection  to  Deposition  in  Criminal  Case — see  Exceptions,  1. 

DISCRETION. 

Allowance  or  Answer  ajter  Time  Gsnerallt  Matter  of  DiscBinov— 
see  Practice,  6. 

No  Discretion  of  Board  of  Equalization  when  no  Statement  FmunsHiD 
BT  Railroad — see  Taxes,  8. 


DISMISSAL. 
Dismissal  of  Appeal — see  Appeal,  1,  6. 

DISTRICT  ATTORNEY. 

Employment  of  Extra   Counsel  for  County    Business  by  District  ^^^' 
torney — see  Counties,  5. 


ELECTIONS. 

1.  Reqistry  Allegiance  Oath  Unconstitutional.  The  oath  required  by  Section 
of   the  registry  law,  (Stats.  1869,  141)  "being  in  terms  in  addition  to  tb^ 
qualifications  of  an  elector,  which  now  are  or  hereafter  may  be  prescribed  b 
law,"  cannot  be  regarded  as  "  a  test  of  electoral  qualification  "  within  th^^ 
meaning  of  the  constitution,  (Act  II,  Sec.  6)  and  is  therefore  unconstitutionaL^^ 
Clayton  v.  Harris^  64. 

2.  Qualifications  of  Electors.  Where  it  appeared,  in  a  contested  election  case,^  ^ 
that  the  successful  candidate  had  been  elected  by  votes  of  persons  whos^^*' 
names  had  been  put  on  the  official  register,  though  they  had  not  taken  th^  -^ 
oath  prescribed  by  the  registry  law,  (Stats.  1869,  141):  Held^  that  th^-^ 
oath  could  not  be  required,  and  that  the  votes  were  properly  received.  Cla^ 
T.  Harris^  64. 

Construction  of  Art.  II,  Sec.  6  of  Constitution,  as  to  Test  of 
TORAL  Qualification — see  Constitution,  2. 

Lioislatiyk  Power  as  to  Right  of  Suffrage — see  Legislature,  2. 
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EQUALIZATIOy. 
(See  Tazib.) 

EQUITY. 

Absolute  Contxtanci  mat  bk  showh  Mortoaoi  bt  Parol — seis  Died. 

No  Injunction  to  Restrain  Ezxcution  Restrainablx  bt  Simple  Motion — 
see  Injunction,  1. 

Where  no  Etidence  to  Sustain  Complaint,    Injunchon   Dissolyed — see 
Injunction,  2. 

Multifariousness  or  Complaint — see  Pleading,  6. 

ERROR. 

Errors  of  Inadyertence  as  fatal  as  Willful  ones.  If  a  jadge  in  the  course 
of  a  criminal  trial  expresses  in  the  hearing  of  the  jury  his  opinion  as  to  a 
matter  of  fact,  the  injury  to  defendant  demands  redress  as  imperatively  in  the 
case  of  a  mere  inadvertence  on  his  part  as  in  case  of  a  willful  evasion  of  the 
law.     State  v.  Harkin,  877. 

Irregularity  which  might  be  Prejudiclal,  in  Criminal  Cases — see  Ap- 
peal, 2. 

Clerical  Error  in  Judgment  must  be  presented  below  —  see  Appeal, 
18,  16. 

Only  Prejudicull  Error  Ground  of  Complaint — see  Appeal,  19. 

Charge  in  Criminal  Case  that  Verdict  either  way  will  be  Corrbot — 
see  Charge,  2. 

Attempt  to  Cure  Erroneous  Expression  of  Opinion  as  to  Facts — see 
Charge,  10. 

Admission   of  Lease  without   calling   Subscribing  Witness — see  Evi- 
dence, 1. 

Denlil  of  Right  of  Proper  Cross-examination — see  Eyidencb,  11. 

ESCHEAT. 

Statute  Preventing  Escheat  no  Transfer  from  School  Fund.  The  statute 
providing  for  the  admission  to  probate  of  the  unattested  will  of  Henry  Stick- 

81 
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noth,  deceased,  (Stats.  1871,  129):  Hdd^  not  to  transfer  to  another  fond,  be- 
sides the  school  fund,  the  proceeds  of  an  escheated  estate.  Matter  of  BMe 
of  Henry  meknoth,  228. 

a.  Constitutional  Provision  as  to  Eschsats.  The  oonstitation  does  not  m  teniis 
vest  in  the  school  fund  the  title  to  escheats ;  it  enjoins  the  application  of  cer- 
tain resources  to  a  specified  purpose  coupled  with  a  prohibition  against  their 
diversion  to  other  uses ;  but  it  does  not  prevent  the  legislature  from  determin- 
ing what  estates  shall  escheat,  or  from  asserting  or  wuving  a  claim  to  derehet 

goods.     Matter  of  EUate  of  Henry  Stieknoth,  228. 

• 

Public  Administrator  has  no  Ykstbd  Rights  in  Eschiatid  EsTAin— 
see  Public  Administrator. 


EVIDEKGE. 

1.  EviDSNcx — Subscribing  Witniss.  Where  a  lease  having  a  subscribing  witness 
was  admitted  in  evidence  without  calling  such  witness,  or  accounting  for  his 
absence,  and  the  opposing  party  objected  thereto:  Held^  error.  Kabnet  v. 
OerrUh,  81. 

a.  Making  Partiis  Witnissis  dois  not  chanoi  Ruub  or  Evidence.  The  statute 
making  parties  competent  witnesses  does  not  abrogate  the  rule  of  eridenee 
requiring  a  subscribing  witness  to  a  written  instrument  to  be  called,  at  his 
absence  accounted  for.    Kalme$  v.  Gerriah,  81. 

8.  Testimony  or  Partt  not  Best  Evidence  where  Subscribing  Witnx8B.  Where 
a  party  desiring  to  introduce  in  evidence  a  written  agreement  signed  by  him- 
self with  a  subscribing  witness,  took  the  stand  and  testified  to  its  execadon; 
but  the  opposite  party  objected  to  its  admission  on  account  of  the  subecriUng 
witness  not  being  called,  nor  his  absence  accounted  for :  Held,  that  such  tes- 
timony, not  being  the  best  evidence,  was  not  suffidrat  to  authorize  admissioii 
of  the  paper.    Kalmet  v.  G^rrith,  81. 


4.     Evidence — ^Value  or  Ditch  Stock.   Where  plaintiff  sued  on  a  promissory 

which  it  appeared  was  to  be  cancelled  on  the  delivery  to  him  of  certain  stoch^K^k 
in  a  ditch  company,  conveying  water  to  his  ranch ;  and  a  failure  to  deliver  sucfa^K^i 
stock  being  shown  and  its  value  involved,  plaintiff  offered  to  show  "  the  valo^^-^cie 
of  the  stock  as  taken  in  connection  with  his  ranch"  :  Held,  that  he  ooold  onljc-Kl/ 
be  allowed  to  show  its  market  value.    Bowker  v.  GoodwUif  186. 

6.     Testimony  on  Former  Trial  or  Absent  Witness  not  Admissible.    The 
that  the  testimony  of  a  deceased  witness  given  on  a  former  trial  of  the 
cause  may  be  proved  by  secondary  evidence  and  so  be  admitted,  does  not  npp 
to  the  case  of  an  absent  witness.    Gerhatuer  v.  North  Britith  and  M,  Jiu, 
174. 

6.     Parol  PROor  to  Show  Equity  Superior  to  Deed.    The  doctrine  upon  wbStsA 
parol  proof  is  received  to  show  a  conveyance  absolute  in  form  to  be  a 
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gage  or  security  for  a  loan,  is  that  such  evidence  is  received  not  to  contradict 
the  instrument,  but  to  prove  an  equity  superior  to  it    Saunden  v.  Stewart,  200. 

Probata  not  to  oo  Bktond  Allegata.  Proof  is  only  admissible  to  establish 
the  case  made  by  the  allegations  of  the  pleading.     Wheeler  v.  Schad,  204. 

>.  DiGLARATioNS  OF  YcNDOR  AFTKR  Salk.  The  declarations  of  a  vendor,  made  after 
the  sale  and  not  being  a  part  of  the  transaction,  are  not  admissible  in  evidence 
as  against  the  vendee.    PerUy  v.  Forman,  809. 

I.       CORRXSPOKDINCB  Or    "  AlLIOATA  **  AND    "  PROBATA  "  ONLY  RSQVIRKD  IK  ESSBR- 

TiAL  Particulars.  If  the  proofs  in  a  case  correspond  with  the  allegations  of 
the  pleadings  in  respect  to  those  facts  and  circumstances  which  are,  in  point 
of  law,  essential  to  the  cause  of  action,  it  is  sufficient.  Jamet  v.  Goodenomgh^ 
824.    . 

10.  Admission  or  Objbotionabli  Evidence  that  could  not  Prejudice.  Where, 
on  appeal  from  a  judgment  for  the  recovery  of  money,  the  admission  of  parol 
proof  of  the  contents  of  a  certificate  of  deposit  was  assigned  as  error ;  and  it 
appeared  that  it  was  unnecessary  for  plaintiff  to  rely  upon  or  prove  the  con- 
tents of  the  certificate,  and  that  the  admission  of  the  evidence  could  therefore 
not  prejudice  defendant ;  Held,  no  such  error  as  would  justify  a  reversal  of  the 
judgment.    Dougherty  v.  Wdtt,  Fargo  db  Co,,  868. 

1.  Denial  of  Ri6ht  or  Proper  Cross-Examination  Error.  Where  on  the  trial 
of  an  action  of  assumpsit  for  work  and  labor,  in  which  defendant  pleaded 
a  general  denial  and  a  special  contract  which  had  not  been  complied  with, 
plaintiff  testified  as  a  witness  on  his  own  behalf  to  a  contract  different  from 
that  claimed  by  defendant,  and  to  the  performance  of  the  work  and  labor  and 
its  value ;  whereupon  defendant  claimed  the  right  to  show,  by  cross-examina- 
tion of  plaintiff,  the  exbtence  and  terms  of  the  special  contract  as  he  claimed 
it,  which  was  d4iied  on  the  ground  that  it  was  not  proper  cross-examination : 
Hdd,  error.    Fergyuon  v.  Rutherford,  886. 

2.  Province  or  Cross-examination.  A  defendant  cannot  on  cross-examination  of 
plaintiff  draw  out  proof  of  **  new  matter  '*;  but  he  may  properly  elicit  all 
such  particular  facts  as  can  tend  to  disprove  the  essential  or  ultimate  facts  in 
the  pluntiff 's  case,  which  the  direct  examination  tended  to  prove.  Ferguton 
V.  Rutherford,  886. 

8.  Cross-examination  mat  be  TnoROuon,  Srarchino  and  Exhaustive.  So  far  as  a 
party  has  a  right  to  cross-examine,  it  is  his  privil^e  to  make  a  thorough, 
searching  and  exhaustive  examination.    Ferguton  v.  Rutherford,  886. 

4.     COVSNANT  TO  PAT   "LIQUIDATED  DAMAGES** — WHEN  PaROL  EVIDENCE  CONCBRH- 

INO  **  Situation  or  Parties  **  Allowable.  In  a  suit  on  a  bond  which  pro- 
vides for  the  performance  of  certain  acts,  and  for  the  payment  of  a  stipulated 
sum  as  damages  in  case  of  breach,  parol  evidence  concerning  the  subject  mat- 
ter of  the  contract,  so  far  as  the  situation  of  the  parties  is  concerned,  is  only 
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admissible  when  it  tends  to  show  that  the  failure  to  perfonn  the  acts 

upon  has  resulted  in  such  damages  as  cannot  be  readilj  ascertained  by  ^p. 

pecuniary  standard.    Morris  t.  McCoy,  899. 

15.   **  Otwkr  or  Paoor  "  must  show  what  Paoor  is  Oitkbio.    Where,  in  a  soft 
on  a  bond  providing  in  terms  for  the  payment  of  a  large  sum  as  liqmdated 
diunages,  plaintiff  offered  to  prove  by  parol  "  the  situation  of  the  parties  and 
circumstances  surrounding  them/'  which  offer  was  refused ;  and  the  bill  of 
exceptions  failed  to  show  what  particular  ntuation  or  circumstances  it  wu 
offered  to  prove,  or  whether  they  had  any  bearing  on  the  contract :    Bdd, 
that  the  offer  was  not  sufficient,  and  was  presumptively  properly  refiised. 
Morris  v.  MeCoy^  899. 

Admission  or  Improper  Tistimont  must  bs  ArrnuiATiTKLT  Shows  ox  i^ 
PEAL — see  Appeal,  11. 

Okbtiorari  —  Wright  or   Evidence  not   Subject  vo   Retisw — see  Go- 

TIORARI,  8. 

Written  Insurance  Contract  Vitiated  bt  Parol — Material  Xisbxpbi* 

SENTATION — ^BURDEN  OF  PrOOF — SeC  (yONTRACT,   5. 
GOVENANT — ^WhEN   CONSIDERATION  StATED  NOT   TO  BS  YaRISD  BT  PaBOL— 6M 

Contract,  8. 
Criminal  Law — ^Testdcont  in  Absence  or  Juror — see  Criminal  LiW,S. 
Depositions  in  Certain  Crimimal  Cases — see  Criminal  Law,  15,  16. 
QusTOM — ^iNsumciENCT  or  PROor — see  Custom. 
Distinction  between  "Showing"  and  "Stating"  ▲  Fact  —  see  Difo"- 

TIONS,  2. 

Bbquisites  or  Attidavit  to  take  Depositions — see  Depositions. 

Inventory  not  Conclusive  Etioence— see  Executors  and  ADMiNisnuTOtf,  ^ 

Appeal — Conplict  or  Evidence  as  to  Collateral  Facts — see  Fwouios,  ^' 

Over-Estimate  or  Loss  bt  Insured  not  Conclusive  PROor  or  Fravi>^ 
see  Fraud,  2. 

Parol  Adoption  or  Written    Contract  —  Statute  or  Limitations—*** 
Limitations. 

Mining  Claims  not  to  be  Reduced  bt  mere  Declaration  or  SuFxaiNT09- 
ENT  OR  President — see  Mines,  4,  6. 

BVIDENCE  NOT  OBJECTIONABLE  BECAUSE  COMPLAlNT  NOT  PARTICULAR  E50U6B' 

see  Pleading,  9. 


INDEX.  477 


BuRDiN  or  Proof  on  PLAXNTirr  Rkltino  on  Ratification — see  Ratifica- 
tion. 

EXAMINERS. 

I.  Claihs  fob  Outstanding  Statk  Capitol  Indxbtednkss.  Where  a  claim  was 
duly  preseDted  under  the  act  of  1871,  profiding  for  payment  of  outstanding 
indebtedness  incurred  in  constructing  the  State  capitol,  (Stats.  1871,  164): 
ffddy  that  the  State  examiners  could  not  be  required  to  examine  or  pass  upon 
such  claim  until  the  completion  and  acceptance  of  the  capitoL  Tbrreyson  ▼. 
Board  of  JExamtnera^  19. 

i  TiMB  TO  Present  Claims  against  Cayanauoh  for  State  Capitol  Construc- 
tion. The  limitation  of  thirty  days  time,  within  which  to  present  claims 
against  Peter  Cavanailgh  to  the  State  board  of  examiners  for  services  rendered 
and  materials  furnished  for  the  state  capitol,  under  the  act  of  March  6th, 
1871,  (Stats.  ^871,  164)  was  a  material  prorision,  and  to  authorize  legal  action 
by  such  board,  had  to  be  complied  with.     Corbett  y.  Bradley^  106. 


EXCEPTIONS. 

Objection  to  Deposition  in  Criminal  Case — ^When  too  General.  Where 
a  deposition  in  a  criminal  case  was  offered  by  the  prosecution,  and  defendant 
objected  that  it  was  "  incompetent  evidence  *^:  ffeld^  that  such  objection  was 
too  general  to  reach  the  point  of  failure  to  show  that  the  deposition  was  taken 
in  a  case  authorized  by  the  statute.    Stale  y.  Jones  and  Nery,  408. 

Objections  should  be  Specific  and  Pointed.  In  criminal,  as  well  as  m  ciyil 
cases,  objections  should  be  so  specific  that  the  attention  of  the  court  may  be 
directed  to  the  exact  point,  so  that  the  objection  may  be  obviated  if  it  be  of  a 
character  which  admits  of  remedy.    l^aU  v.  Jones  and  Nery^  408. 

\ 
Appeal  on  Rulings  bt  Bill  of  Exceptions — see  Appeal,  8. 

Insufficient  Showing  in  Bill  of  Exceptions — see  Appeal,  17. 

Offer  of  Proof  must  show  what  Proof  is  Offered — see  Evidencb,  16. 

Objections   for   Irregularitt   in   Drawing   Jurt   must   be   Distinotlt 
Shown — see  Jurt,  3. 

Want  of  Authentication  of  Affidavits  for  New  Trial  in  Bill  of  Ex- 
ceptions— see  New  Trial. 

Ground  of  Nonsuit  Waiyed,  if  not  Urged  at  Proper  Time — see  Non- 
suit, 2. 

Practicb  on  Refusal  of  Continuance — see  Practice,  8. 
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EXECUTION. 

No  Injunction  to  Restrain  Execution  Rkstbainabli  bt  Simpli  Monoi— 
Bee  Injunction,  1. 

Stat  of  Execution  on  Appeal  from  Justice — see  Justice  of  the  Feaci. 

EXEOUTOBS  AND  ADMINISTRATOBB. 

1,  Duties  of  Administrators — Care  and  Diligence.  Wheneyer  an  adminiBtntor 
does  what  the  law  prohibits,  or  faihi  to  exercise  reasonable  care  and  diligoioe 
in  the  endeavor  to  do  what  the  law  enjoins,  he  and  his  sureties  are  liable  for 
the  damage  consequent  upon  such  act  or  omission.    MeNabb  t.  Wixom^  Ht. 

8.  Neglect  bt  Administrator  to  Pat  Oyer — Liabilitt  for  Subsequent  Loss. 
If  an  administrator  deposits  money  of  an  estate  in  a  bank,  and  allows  it  to 
remain  after  the  time  when,  if  he  had  fulfilled  his  duty,  H  would  have  been 
distributed  and  in  the  hands  of  those  entitled  to  it ;  and  the  bank  fails  and  the 
money  is  lost,  he  and  his  sureties  are  liable  therefor.    MeNabb  y.  Wixom^  163. 

5.  Time  within  which  Administrators  to  Account  and  Settle.  Where  a  com- 
plaint against  an  administrator  to  recover  money  lost  by  his  alleged  neglect  set 
out  that  it  was  his  duty  to  render  his  account  and  settle  and  distribute  on  the 
expiration  of  a  year  from  his  appointment ;  that  he  was  required  by  the  demands 
of  the  heir  to  do  so,  but  refused ;  and  that  seven  months  after  the  expira- 

•  tion  of  the  year,  the  bank  in  which  the  money  of  the  estate  was  deposited  failed 
and  the  money  was  lost ;  Held^  that  it  did  not  follow  from  the  allegations 
that  it  was  the  administrator's  duty  to  file  his  final  account  on  the  expiration 
of  the  year,  or  to  have  completed  the  distribution  of  the  estate  prior  to  ths 
breaking  of  the  bank.    MeNabb  v.  Wixoniy  163. 

4.  .  Inventory  not  Ck>NCLUSiYE  Evidence.  An  inventory  filed  by  an  administrator 
is  not  conclusive  evidence  either  for  or  against  him  or  his  sureties,  but  is  open 
to  denial  or  explanation.    MeNabb  v.  Wixoniy  168. 

6.  Administrator  Bound  by  Decree  of  Settlement.  A  decree  of  settlement  and 
distribution  by  a  probate  court  is  binding  upon  the  administrator.  McNM 
y.Wixamy  163. 

6.  Neglect  of  Administrator  to  Account — Demand  and  Refusal  not  Nxcd- 
sarily  Conversion.  Where  in  a  suit  against  an  administrator  and  his  sure- 
ties for  moneys  alleged  to  have  been  lost  by  failure  and  refusal  of  the  admin- 
istrator to  file  his  final  account  and  distribute  the  estate  nineteen  months 
after  his  appointment :  ffeldy  that  the  mere  failure  on  the  part  of  the  defend- 
ants to  deny  the  demand  and  refusal  did  not  admit  the  conversion  alleged. 
MeNabb  V.  Wixom,  163. 

Measure  of  Damages  for  Loss  by  Neglect  of  Administrator — see  Dam- 
ages, 2. 
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Public  Administrator  has  no  Yxstkd  Bioht  in  Eschiatid  Estati — see 
Public  ADMiNurrRATOR. 

Arx  Administrator's   Suritixs  Bound  bt  Dxcrix  or  Srtlxmxnt?  —  see 
SuRxnxs,  1. 

FEEa 

Payment  or  Jurors'  Fxis  bt  Counties — ^Pkrkmftort  Statute.  The  act  of 
1871,  relating  to  the  fees  of  jurors,  and  requiring  the  county  auditor  to  draw 
his  warrant  on  the  county  treasijirer  therefor,  upon  the  certificate  of  the  derk 
of  the  court  showing  the  amount  due,  (Stats.  1871,  66)  is  peremptory,  and 
admits  the  exercise  of  no  discretion  on  the  part  of  the  auditor.  OiUetie  r. 
Sharp,  U6, 

FENCE. 

Fencing  not  Nbgbssart  to  Possession  or  Mining  Claim — see  Mines,  2. 

FILING. 

"Among  the  Files"  Supposed  to  Mean  "Filed."  Where  a  clerk  on  retan 
to  a  writ  of  certiorari  certified  that  certain  papers  transcribed  were  true  and 
correct  copies  of  original  papers  "  among  the  files  "  in  his  office :  Heldy  thai 
though  the  language  was  not  as  definite  as  it  should  be,  it  was  sufficient  to 
warrant  the  conclusion  that  such  papers,  being  among  the  files,  were  them- 
selyes  filed.  State  ex  rel  Thompson  y.  Board  of  EquaUMoHon  of  Washoe 
County^  83. 

Order  op  Judge  not  FilRd  within  his  Term  or  OmcE — see  Order,  1. 

Order  Made  in  Vacation  not  Valid  till  Delitered  roR  Filing — see 
Order,  2. 

FINDINGS. 

Findings  on  Appeal.  Findings  of  fact  can  only  be  taken  to  the  Supreme  Court 
by  embodying  them  in  a  statement  properly  certified.  Bowker  v.  Ooodwin,  186. 

Findings — Conplict  or  Evidence  as  to  Collateral  Facts.  The  rule  that  the 
decision  of  a  nisi  prius  court  as  to  the  sufficiency  of  proof  will  not  be  disturbed 
on  appeal  if  there  be  a  conffict  of  eyidence,  applies  also  to  collateral  facts. 
Bowker  y.  Ooodunriy  186. 

• 

Right  to  Special  Findings  bt  Jurt.  Where  special  findings  are  asked  for  in 
due  time  the  court  should,  if  they  are  properly  framed,  always  submit  them 
to  the  jury.    Lambert  y.  McFarland,  169. 

No  Consideration  on  Appeal  or  Support  or  Findings  bt  Etidencb,  whbii 
NO  Motion  roR  New  Trlal — see  Appeal,  16,  18. 
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FIXTUBEa 

FixTURis— Stiam  Saw-Mill,  Boiler,  Enoini  and  Machihirt.  Where  a  stetm 
saw-mill,  put  upon  land  for  the  purpose  of  sawmg  up  the  timber  upon  it,  had 
its  foundation  planted  in  the  ground,  and  the  engine,  boiler  and  machinery 
were  attached  by  bolts,  belts,  shafts  and  pipes  to  the  frame  work,  which  was 
built  upon  such  foundation :  Hdd^  that  such  boiler,  engine  and  machinery 
were  fixtures.     Trtadway  t.  Skcar&n^  87. 

Ihtentior  wot  Matirial  or  Qmnmoir  or  FixruRB  or  rot  Fizturx.  Hie  &ct 
that  there  is  but  a  limited  supply  of  timber  on  land  upon  which  a  steam  saw-mill 
is  put,  and  that  it  is  the  intention  to  remove  the  mill  as  soon  as  the  timber  is 
sawed,  does  not  render  the  boiler,  engine  and  machinery,  otherwise  iixtares, 
any  the  less  such.     Treadway  y.  8har<m^  87. 

Custom  as  to  Rsmotal  of  Fizturxs — Insutficixnct  of  Proof — see  Custom. 

Principle  of  Tenant*8  Bioht  to  Remote  Fixtures  —  see  Landlord  and 
Tenant. 

Removal  after  Patent  of  Fixtures  Erected  on  Public  Land,  Trespass — 
see  Patent,  1. 

FORFEITTJftB. 

What  False  Statement  Works  Forfeiture  of  Polict  of   Insuranci — 
see  Fraud,  1. 

FRANCHISE. 
Construction  of  Franchise  Grants — see  Construchon,  10. 
Railroad  Improvements  favored  bt  Legislation — see  Railroads,  8. 

FRAUD. 

""^'RE  Statement  Works  Forfeiture  of  Policy.    In  order  to  w 
^  'n  a  policy  of  insurance,  which  declares  a  forfeit 
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3^0  FsnuMpnoir  or  Rkokption  by  Principal  of  Monbt  raAUDULENTLT  ob- 

TAIHKD   BT  AGIMT — BOO  AOKNCT,   1. 

'Whsk  PuHCiPAL  Liable  vor  FRAVDULKMr  Acre  or  Aoint — see  Agbnoy,  8. 

Fraud  in  Tax  AflsnsiaiiTS — see  Assissor. 

FkAUD  IN  AflBMsmntT  as  mattrr  op  Dkfensx — Bee  Taxis,  4,  6. 

GAMING. 

^  *  ^  Gamiho  Dkbts  not  Rxooyxrablr.  Money  won  at  a  public  gaming  table  is  not 
reoorerable  by  action,  in  this  State.    ScxM  t.  CwirtMy^  419. 

^*  Statctb  LiciNsiNO  Gaming  only  Proticts  prom  Criminal  Probectttion.  The 
Btatate  licensing  gaming,  (Stats.  1869, 119)  does  not  change  the  old  rule  of  law 
that  money  won  at  a  public  gaining  table  is  not  recoverable  by  action ;  it  does 
not  pretend  to  do  more  than  protect  the  keeper  of  a  public  gaming  house  from 
criminal  proeecation  when  a  proper  license  is  procured.    SctM  t.  Ccurtiiiey^  419. 

GOLD  COIN. 

Gold  Coin  Judgment  in  Trespass  Case.  A  judgment  for  gold  coin  in  a  trespass 
case  is  in  conformity  with  the  statute,  (Stats.  1869,  228)  which  is  constitu- 
tional    Treadway  v.  Shanmf  87. 


GRAND  JURY. 
Constitutional  Right  op  Accused  to  proper  Indictment  bt  a  Grand  Jurt 

CONfVriTTTTION,   6. 


Objection  that  Indictment  was  not  pound  bt  proper  Grand  Jurt — see 
Criminal  Law,  8. 

INDICTMENT. 

1.  Demurrer  to  Indictment — Grounds  to  be  Distinctly  Specipied.  It  seems  that 
a  demurrer  to  an  indictment  "  that  it  charges  two  separate  and  distinct  offences  " 
is  objectionable,  for  the  reason  that  it  does  not  distinctly  specify  the  grounds 
of  objection  as  contemplated  by  the  statute  relating  to  criminal  practice. 
Stats.  1861,  466,  Sec.  287.    State  v.  Ah  Sam  and  Ah  See,  127. 

2.  Form  op  Indictment— Legislatite  Power.  The  power  of  the  legislature  to 
mold  and  fashion  the  form  of  an  indictment  is  plenary ;  its  substance,  how- 
erer,  eannot  be  dispensed  with.    Staie  t.  (yFlahertyy  168. 
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8.  Indictment  Chabgino  "Shooting  at'*  Pirsor  with  Loaded  Pistol.  Tbe 
words  "  shoot  af  in  an  indictment  imply  that  the  person  shot  at  was  within 
range  and  distance ;  and  where  such  "  shooting  at "  a  person  with  loaded 
pistol  with  intent  to  kill  him  is  charged,  it  is  permissible  and  necessary  to 
prove  the  preparaUon  and  efficiency  of  the  .weapon,  and  other  circumstances 
evidencing  the  ability  of  defendant    State  v.  Of  Flaherty^  158. 

4.  Informal  Allegation  of  Intent  to  Murder.  An  allegation  in  an  indictment 
that  a  shooting  at  another  person  with  a  loaded  pistol  was  "  without  authority 
of  law  and  with  malice  aforethought,  and  with  intent  to  kill  him,"  is  sufficient 
as  an  allegation  of  an  intent  to  murder.    State  v.  O^ Flaherty^  168. 

6.  Indictment  for  Assault  with  intent  to  Murder — Charging  the  Intent. 
Where  an  indictment  for  an  assault  with  intent  to  commit  murder,  under 
Section  47  of  the  criminal  code,  charged  that  defendant  made  an  assault 
upon  and  shot  Benjamin  Elsworth  with  a  gun  '*  with  intent  him,  the  said  Ben- 
jamin Elsworth,  then  and  there  feloniously,  willfully  and  with  malice  afore- 
thought to  murder";  and  it  was  objected  that  the  facts  were  not  set  oul 
showing  an  intent  to  murder :  Heldy  that  though  ** murder"  might  be  a 
elusion  of  law,  the  charging  the  intent  to  commit  murder  in  the  language  or 
the  statute  was  sufficient  and  proper.    Slate  v.  Boderiffoa,  888. 

6.  Indictment  charging  Murder  argumentativelt  aided  On  General  Di 
Where  in  an  indictment  for  murder,  otlftrwise  sufficient,  it  was  substantii 
charged  that  defendant  with  malice  aforethought  struck  deceased,  therel 
giving  him  a  mortal  wound,  of  which  he  died ;  and  it  was  objected  on  gene 
demurrer  that  the  killing  was  not  charged  in  positive  and  direct  terms,  b^^^t 
only  argumentatively :    Heldy  that  though  such  an  indictment  might  be  h^=^^d 
defective  on  special  objection,  it  was  aided  on  general  demurrer.    State         r. 
Harkin,  377. 

7.  Approved  forms  of  Indictment  should  be  adhered  to.  Though  indictmenta  in 
unusual  language  may  be  held  sufficient,  nothing  is  gained  by  a  departizxv 
from  approved  precedents  and  forms.    State  v.  ffarkin,  877. 

8.  Indictment  for  Grand  Larcsnt — Allegation  of  '*  Without  Authoritt  of 
Law."    Where  an  indictment  for  grand  larceny  alleged  that  defendant  "  feloiu- 
ously  did  steal,  take  and  lead  away  "  the  property,  &o. :  Heldy  that  it  was  suf- 
ficient that  the  essential  facts  constituting  the  grand  larceny  were  charged 
without  a  special  allegation  that  such  acts  were  "  without  authority  of  law," 
or  any  equivalent  allegation.     State  v.  Jonee  and  Nery^  408. 

Defects   of   Form    in   Indictment — Objections   to    be   made    below— eee 
Appeal,  9. 

Constitutional  Right  of  Accused  to   Proper  Indictment — see  ConstiTO' 

TION,  6. 

Indictment  for  Burglart,  charging  also  Larcbnt— see  Criminal  Law,  8. 
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Assault  with  Imtint  to  Murder — Suffioisnot  or  iMDicnfiiiT — bkk  Crim- 
inal Law,  1, 

OsjicnoN  THAT  Indictment  was  not  youNi>  bt  proper  Grand  Jurt — see 
Criminal  Law,  8. 

Special   Point  not  to  be  raised  under  *iSeneral  Demurrer  to  Indict- 
ment— see  Criminal  Law,  9. 

Battery  or  Injury  not  necessary  to  constitute  Assault  with  Intent  to 
Murder — see  Criminal  Law,  10. 

INJUNCTION. 

No  Injunction  to  Restrain  Execution  restrainable  by  simple  Motion. 
Where  in  an  action  for  an  injunction  to  restrun  proceedings  under  a  Writ  of 
execution  issued  by  a  justice  of  the  peace  in  a  certMn  tax  suit  commenced  be- 
fore him,  and  in  which  he  had  denied  a  motion  to  transfer  to  the  district  court, 
in  accordance  with  section  88  of  the  act  of  March  9th,  1865,  (Stats.  1864-6, 
271)  the  complaint  set  forth  the  fact  of  an  appeal  from  the  judgment  to  the 
district  court,  but  failed  to  allege  any  motion  to  either  the  justice  or  district 
court  to  stay  the  execution  issued :  ffeldy  that  as  there  was  a  plain,  adequate 
and  convenient  remedy  by  simple  motion  in  the  original  suit,  no  case  for  injunc- 
tion was  made  out    Homer  y.  ICane,  61. 

Where  no  Etidsncb  to  Sustain  Complaint,  Injunchon  Must  be  Dissolved. 
Where  the  main  allegations  of  a  complaint  for  injunction,  made  upon  informa- 
tion and  belief,  were  fully  and  positiyely  denied  by  the  answer ;  and  on  motion 
to  dissolye  an  injunction  granted  thereon  without  notice,  the  evidence  entirely 
fuled  to  sustain  any  of  the  material  allegations  of  the  complaint:  Held^  that  a 
denial  of  such  motion  was  too  erroneous  to  admit  of  discussion.  PerUy  y. 
Farman^  309. 

No  Injunction  to  Restrain  Use  of  Water  Psrcolatino  into  one*8  own 
Soil — see  Water  Kiohts,  6. 


INSTRUCTIONa 
[See  Charge.] 

INSURANCE. 

Insurance — ^Valid  Contract  Before  Actual  Delivery  or  Policy.  Where 
a  wife  made  application  to  the  agent  of  an  insurance  company  for  a  policy  on 
the  life  of  her  husband,  and  paid  fifty  dollars  in  accordance  with  the  company's 
rules,  which  was  to  be  applied  to  the  first  year's  premium  provided  the  risk 
should  be  taken ;  and  in  due  time  a  policy  was  made  out  and  forwarded  to  the 
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agent  for  deliTery ;  but  before  it  was  deliyered  the  hosband  died,  wbereopon 
the  agent,  though  tendered  the  balance  of  the  premium,  refused  to  delirer  it : 
Held^  that  there  was  a  yalid  contract  for  a  policy ;  that  upon  the  taking  of 
the  risk  the  fifty  dollars  be^me  the  property  of  the  company,  and  the  assured 
became  entitled  to  the  policy ;  and  that  such  a  contract  was  as  available  to 
sustain  an  action  for  the  an\punt  of  the  insurance  as  if  the  policy  had  been 
delivered.     Cooper  t.  Pacijtc  Muiftal  Life  Int.  Co.^  116. 

2.  Insurance — Misstatement  of  Fact  Known  to  Insurer.  Where  the  owner  of 
a  brick  house,  which  he  had  kept  insured,  found  it  necessary  on  account  of 
the  settling  of  one  of  the  walls  to  replace  it  temporarily  with  wood,  which  the 
insurance  agent  knew ;  and  upon  taking  out  a  new  policy  the  owner  stated  to 
the  agent  that  the  building  was  in  good  repidr,  but  in  the  same  conversation 
mentioned  the  fact  of  the  wooden  portion  still  remaining :  Hdd^  no  6u< 
misrepresentation  as  would  vitiate  the  policy.  Oerhauur  v.  North  BriUtk 
M,  Int.  Co,,  174. 

8.     Depreciation  of  Property  Insured.    Where  furniture  was  insured  at  its 
value  with  the  knowledge  of  the  insurer,  and  was  kept  insured  for  the 
amount  for  a  number  of  years,  while  by  ordinary  wear  and  tear  and  the  oon< 
tion  of  the  building  where  it  was,  and  which  was  known  to  the  insurer,  it  d 
predated  in  value :  Held,  that  the  mere  fact  that  such  furniture  was 
less  than  the  amount  for  which  it  was  insured  the  last  time  did  not  vitiate 
policy.     Qerhaueer  v.  North  British  and  M.  Ins.  Co.,  174. 

4.     Description  of  Building  in  Policy  not  a  Warranty.    Where  a  policy         a 
insurance  described  the  building  insured  as  a  "  brick  building,"  and  it  appeal     vm,d 
that  on  account  of  the  settling  of  one  of  the  walls  it  was  found  necessary  to  p^at 
in  temporarily  a  wooden  substitution,  which  the  insurer  knew :  fftld,  tfcB.it 
the  description  in  the  policy  was  not  a  warranty  that  the  building  was  entir^^slj 
of  brick.     Oerhatuer  v.  North  British  and  M,  Ins.  Co.,  174. 

6.     Misdescription  Used  by  Insurance  Agent.    Where  on  account  of  the  sett&iif 
of  one  of  the  walls  of  a  brick  building,  it  was  found  necessary  to  replace  i 
portion  of  it  temporarily  with  wood ;  and  while  in  that  condition  it  was  insure^ 
with  full  knowledge  of  its  condition,  as  a  "  brick  building  ":  Held,  that  not- 
withstanding the  wooden  portion  the  building  was  not  incorrectly  called  a  brici: 
building ;  but  whether  it  was  or  not,  the  insurer  could  not  take  advantage  oft 
misdescription  knowingly  used  by  its  own  agent,  who  drew  the  policy.    Ger- 
hattser  v.  North  British  and  M,  Ins,  Co.,  174. 

6.  Insura  nce — What  Facts  Must  be  Disclosed.  Where  the  jury  in  an  insumice 
case  was  instructed  that  the  mere  failure  of  the  insured  to  disclose  mateiiil 
facts  known  to  the  insurer  or  unknown  to  the  insured  would  not  prevent  i 
recovery,  and  such  instruction  was  pertinent  to  the  testimony :  Held,  no  error. 
Qerhauser  v.  North  British  and  M.  Ins,  Co.,  174. 

7.  Considerations  Pertinent  to  Question  of  Misrepresentation.  Where  in  an 
insurance  case  the  effect  of  an  instruction,  asked  by  deftmdant  in  reference  to 
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allied  false  representations  by  the  insured,  would  have  Jl>een  to  prevent  the 
jury  from  drawing  a  conclusion  from  the  whole  conversation  whether  or  not 
the  insurer  was  sufficiently  informed  as  to  the  true  condition  of  the  property : 
Hdd,  properly  refused.     Oerhauter  v.  North  British  etnd  M,  Im,  Co,,  174. 

AoRKEMKNT  AS  TO  What  Shall  BE  Matkrial  Rkprisentation.  Parties  to  a 
contract  of  insurance  may  decide  for  themselves  what  facts  or  representations 
shall  be  deemed  material,  either  by  converting  the  representations  into  a 
warranty  or  stipulating  as  to  their  materiality ;  and  when  they  have  so  agreed, 
the  agreement  precludes  all  inquiry  upon  the  subject.  Gerhauser  v.  North 
Britith  andjf,  Itu.  Co.,  174. 

Ck)H8TRucnoN  or  Policy — Doubts  in  Favor  or  Assubid— see  Gohbtruo- 

TIOW,  7. 

Irtkrpretation  or  Langcaob  of  Pouciks — see  Construction,  8. 

Written  Insurance  Contract  vitiated  bt  Parol — Material  MiaRBPBBSEN- 
TATioN — Burden  or  Proof — see  Contract,  6. 

What  False  Statement  works  Forfeiture  or  Policy — see  Fraud,  1. 

Over-Estimate  of  Loss  not  Conclusive  Proof  or  Fraud— see  Fraud,  2. 

Misrepresentation  by  Insured— Question  of  Fact — see  Questions  or  Law 
AND  Fact,  1. 

Jury  to  determine  what  Change  in  Building  is  material  to  Fire  Risk 
— see  Questions  of  Law  and  Fact,  2. 


JUDGE. 
Instructions  and  Remarks  of  Judge  to  Jury — see  Charges,  pattim. 
Judges — as  to  when  Speclal  Leoiblaton  is  proper — see  Legislature,  1. 
Order  of  Judge  not  Filed  within  his  Term  of  Office — see  Order,  1. 
Certificate  of  Judge  to  Statement  for  New  Trial — see  Statement,  2. 

JUDGMENT. 

Judgment  for  Several  not  always  an  Entirety.  The  rule  that  a  joint  judg- 
ment has  to  be  reversed  in  toto,  if  not  good  as  an  entirety,  does  not  apply 
under  our  statutes  and  system  of  practice.     Wood  v.  Olnejf,  109. 

Joint   Judgment ^Affiemanck   in   Part   and   Rkysbsal   im   Pabt^sm 
Appeal,  6. 
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Clerical  Error  in  Judomkht  must  bi  preskmtrd  bilow — see  Affeal^  IS,    '^^' 
Administrator  bound  bt  Dicrkb  or  Scttlkmsnt — see  Executors  ahd 

MINISTRATORS,   6. 

Gold  Ck>iN  Judqmknt  in  Trespass  Cass — see  Gold  Coin. 
KoTiON  TO  Docket  Judgment  nunc  fro  tunc — see  Motions,  2. 


JURISDICTION. 

1.  Judicial  Inquiry  as  to  Special  and  Local  Legislation.    As  tlie  legiditn 
has  DO  authority  to  enact  a  local  or  special  law  when  a  general  one  can 
made  applicable,  it  is  competent  for  the  courts,  in  case  of  a  special  or  local 
properly  presented  to  them,  to  inquire  whether  or  not  a  general  law  could  ha 
been  made  applicable.    Heat  ▼.  Peffp,  28. 

2.  Jurisdiction  or  Suits  Between  Citizens  or  DimcRENT  States.    The  Unit 
States  constitution  (Art  III  and  Art  I,  Sees.  8,  sub.  17)  vests  full  control 
jurisdiction  in  the  federal  government  over  all  suits  **  between  citizens  of  diife 
ent  states  '*;  and  congress  may  assume  jurisdiction  of  such  cases  at  any 
by  vesting  it  absolutely  and  exclusively  in  the  federal  courts.     Meadow  Vatt         ^ 
Mining  Co,  v.  Doddt^  148. 

Jurisdiction  on  Certiorari — see  Certiorari,  2,  8. 

Transfer  or  Action  to  U.  S.  Circuit  Court — see  TRANsrER,  1,  2. 


JURY. 

1 .  Absence  or  Juror — ^Presumption  or  Rboularitt.    Where  the  record  in  a 
nal  case  showed  that  while  a  witness  was  giving  some  immaterial  testimony^ 
juror,  who  had  been  absent,  came  into  court:  Beld^  that  the  presumption  wi 
until  the  contrary  appeared,  that  the  juror  was  absent  by  the  permisuon  oft 
court  and  in  charge  of  its  officer.     State  v.  Fareont,  67. 

2.  Written  Findings  by  Jury  to  be  Properly  Asked  roR.    If  a  party  desinjaU"*^^^ 
written  finding  by  a  jury  upon  particular  questions  of  fact,  he  should  befo^:^^  '^ 
the  jury  retires  request  the  court  to  instruct  them  to  bring  in  a  written  fin^  ^^°  ' 
ing  upon  such  questions ;  and,  if  net  so  asked,  it  is  no  error,  after  the  ju^*:'^  ^ 

has  brought  in  a  general  verdict,  to  refuse  to  send  them  back  to  find **  ^^"* 

answers  to  special  interrogatories.    Lambert  v.  McFarland,  169. 


r,» 


— '»^ 


8.     Objections  roR  Irregularity  in  drawing  Trial  Jury,  must  be  dwtinci^^^*'^ 
SHOWN.    If  it  be  desired  in  a  criminal  case  to  take  advantage  on  appeaL^^  ^ 
an  objection  that  the  trial  jury  was  irregularly  drawn  and  impanneled,  ^^C*' 
facts  showing  the  irregularity  should  be  distinctly  stated  in  the  record ;  an^V  ^ 
the  first  place  it  should  be  shown  how  the  jury  was  in  fact  selected.    8tat^     ^' 
Roderigat^  828. 
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MPTORT  CHALLmOK  MAT  BX'RSQUIRID  ImMXDIATILT  AFTER  ChaLLKNOK  FOB 

II.  Where  a  defendant  in  a  criminal  cause  was  required  to  accept  or 
mptorily  challenge  each  juror  immediatelj  after  it  was  found  that  there 
DO  ground  of  challenge  for  cause :  HeU  no  error.   ^aU  t.  Roderigaa^  828. 

jLATioN  or  Juror  nr  Gharoi  of  Officir — PRisuMPnoN.  Where  a  juror 
criminal  case  separated  from  his  fellows,  but  was  shown  to  have  been  in 
charge  of  a  proper  officer:  Held^  that  a  presumption  that  he  could  have 
I  tampered  with  during  such  separation  was  inadmissible.  SUmU  v.  Jimm 
Nery,  408. 

DUCT  OF  JuRT  —  Drihkino  SPIRITUOUS  LiQUORS.  The  mere  drinking  of 
ituous  liquor  by  a  juror,,  when  not  furnished  bj  the  prevailing  party,  is  not 
1  insularity  or  misconduct  as  will  vitiate  a  verdict  8t4de  v.  Jbnet  and 
y,408. 

ATiNo  Jury  to  Liquor — ^What  will  not  vitiate  Verdict.  Where  a  jury, 
their  return  from  taking  a  view  of  the  property  in  controversy,  were 
ted  to  liquor  by  a  person  who  h^  been  at  the  instance  of  the  prevailing 
;y  selected  by  the  court  to  point  out  the  premises,  and  who  had  made  a 
)  of  them  for  such  party :  Hdd^  that  the  showing  of  sach  person*s  agency 
Dterest  in  the  result  of  the  suit  was  not  sufficient  to  vitiate  the  verdict 
iuUr  V.  Cheuhirt,  427. 

jiGE   TO  Jury   that   Verdict   either   way   will   be   Correct — see 
Charge,  2. 

lROE   HfTIMATING  JuDGE'S  OPINION  ON  FaOTS — SCO  CHARGE,   8. 

ntucriON  REMOVING  Question  of  Fact  from  Jury  properly  refused— 
see  Charge,  4. 

FERENCE    BETWEEN    ClVIL    AND    CRIMINAL    PRACTICE    A8    TO    REFUSING    IN- 

BTRUcnoNs — see  Charge,  7. 

CARK  OF  Judge  to  Jury  in  Criminal  Case  to  "Agree  Quickly" — see 
Charge,  8. 

PRESsiON    OF   Opinion    of    Judge    before    Jury    as    to    Facts  —  see 
Charge,  9,  10. 

minal  Law — Oral  Remarks  of  Judge  to  Jury — ^Request  to  Agree — 
see  Charge,  1L 

:x>mmendation  by  jury  to  full  extsnt  of  punishment — see  criminal 
Law,  1. 

iHMONY  IN  Absence  of  Juror — see  Criminal  Law,  2. 

IBT  or  AOCUBKD  TO  JURY*8  DlLIBKRATE  ATTENTION — See  ClIMUIAL  LaW,  6. 
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GkiMiSAL  Law — Skpakatiok  or  Jukt— see  CuxnrAL  Law,  14. 

Patmestt  or  Jcbobs*  Fas  bt  Gousms — TEMEmmmj  Siatuti— aee  Fn& 

Right  to  Special  FiiiDisas  bt  Jurt — see  FnronrGS,  S. 

Qnsno5s  or  Fact  for  Jurt  js  Iksurahci  Caseb — see  QuisnoKB  or  Law 
AXD  Fact,  1,  2. 

Jurors'  Fus  hot  to  bb   Pasbbd  upoa   bt   Cbuimr    Commissiosds— Me 
Statutis,  5. 

JUSTICE  OF  THE  PEACK 

Jusncis*  Courts— Stat  or  Exscmoii  ni  Casb  or  Appkai^  Incaaeoftke 
doe  peffectioQ  of  an  appeal  from  a  justice**  court  to  a  district  court,  the  jus- 
tice has  the  power  to  stay  proceedings  under  an  execution  preriousl j  isRwd, 
and  the  ^strict  court  to  supersede  or  stay  one  issaed  after  such  appeal  Earner 
T.  Kmmt,  61. 

LAND. 

1.  School  Laxd  Warraxt  kot  Rbcsitablb  for  Oram  thab  School  oi  Lm 
Laxd.  Where  one  Cleareland  applied  to  the  state  to  purchase  certain  pobfie 
land,  which  howerer  was  not  part  of  a  sixteenth  or  thirty-sixth  section,  or  of 
land  sdected  in  lieu  thereol^  and  deposited  a  land  warrant  issued  under  Um 
act  of  February  27th,  1865,  to  pay  therefor,  (Suts.  1864-5,  ITS  ;  1866, 194): 
Htid,  that  such  warrant  was  not  receiTable  in  payment  for  that  class  of  Und, 
and  that  no  right  accrued  to  Geareland  or  his  grantees.  StaU  ex  rel  Sharon 
T.  TVmAm^,  241. 

i.  Laxds  Ptrcbasablb  with  School  Land  Warraitts.  The  only  land  whidi 
oould  be  purchased  with  a  school  land  warrant,  as  the  law  stood  in  1868 
and  1869,  was  that  embraced  in  a  sixteenth  or  thirty-sixth  section  or  land 
selected  in  lieu  thereot    State  ex  rel  Sharon  y.  TVeadway^  241. 

S.  Extrt  op  Land  ox  Unlocatkd  Lxsd  Warrabts.  The  pririlege  giren  by 
Section  7  of  the  Act  of  April  2, 1867,  (Suts.  1867, 165)  to  '*  the  holders  of  any 
unlocated  land  warrant,**  is  limited  to  lands  **  subject  to  sale  by  prirate  entry." 
State  ex  rel  Sharon  x,  Tnradbajf,  241. 

4.  ErracT  or  Utah  TxRRrroaiAL  Leoislatiox  as  to  Public  Laxd.  Before  the 
United  States  can  be  held  bound  by  the  acts  of  the  territorial  legislature  of 
Utah  as  to  the  public  land,  it  must  appear  that  such  legislation  was  submitted 
to  Congress  and  not  disapprored  by  it.     VanskkU  v.  Haitut,  249. 

ft.  PRxftxmoxER  ox  oxx  Quartkr  Sicnoa  has  bo  Right  to  Ditkrt  Wath 
rROM  Axothkr.  a  preemptioner,  while  occupying  and  improring  a  quarter 
section  of  the  public  land,  has  no  right  to  enter  upon  another  quarter  section, 
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to  which  he  makes  no  claim,  and  divert  from  it  a  valuable  stream  of  water  for 
the  benefit  of  the  land  which  he  is  claiming.     Vannckle  v.  ffainety  249. 

Advkrse  Use  of  Watkr  on  Public  Land  cannot  bi  bit  up  against  Pat- 
entee— see  Adverse  Holding. 

Covenant  Running  with  Land,  bow  Created— see  Covenant,  2,  3. 

Removal  after  Patent  of  Fixtures  Erected  on  Public  Land,  Trespass — 
see  Patent,  1. 

Patent   passes  Unincumbered  Fes  of  Soil  and  Incidents — see  Patent, 
2,  8,  4. 

No  Presumption  of  Grant  against  Government— see  Presumptions,  4. 

Qualified   Property   of   State    in    "Special  Deposits"   for    Land— see 
Special  Deposits. 

Absolute  Ownership  bt  United  States  of  Public  Land  and  Water — see 

United  States,  1. 

Congressional  Legislation  as  to  Diversion  of  Water  on  Public  Land — 
see  United  States,  2. 

Utah  Territory  could  not  confer  Right  to  Water  on  Public  Lands— 
see  Utah,  8. 

Water  Rights  on  Public  Lands — see  Water  Rights,  1. 

Right  of  Land  Owner  to  Dig  for  Water  on  it — see  Water  Rights,  5, 6,  7. 


LEGISLATURE. 

Judges  as  to  When  Special  Legislation  is  Proper.  The  decision  as  to 
whether  a  special  or  local  law  can  be  passed,  or  in  other  words,  whether  or 
not  a  general  law  can  be  made  applicable,  is  primarily  in  the  legislature ;  and 
its  decision,  though  subject  to  review  by  the  courts,  will  be  presumptively 
correct    Hess  v.  Feffff^  28. 

Legislative  Power  as  to  Right  of  Suffrage.  The  legislature  can  add  no 
qualification  as  title  to  the  right  of  suffrage  to  those  prescribed  by  the  oodp 
stitution.     Clayton  v.  Harris^  64. 

Application  of  Statute  Regulating  Countt  Business.  Whether  the  legisli^ 
ture  can  or  cannot  convert  a  moral  obligation  into  a  legal  demand  against  a 
county,  or  fix  a  salary  or  comj>eiisation  of  a  county  officer  by  special  enact- 
ment, it  clearly  has  no  power  by  a  special  act  to  repeal  the  general  law  rego- 
Uting  ooanty  basineis,  (Stats.  1894-5,  267)  or  dispense  with  its  psovisioHB  in 

82 
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fayor  of  a  partioalar  person,  leaving  it  in  force  as  to  all  others.  WUUam  t. 
BidUman^  68. 

PowsRS  or  Leoislaturb  as  Limited  bt  Constitutional  Pbovisioio— Me 
Constitution,  pamm, 

LiGiSLATiTB  Power  oyer  Counties  and  Countt  Seats — see  Coumtrs,  1. 

Form  or  Indictment — ^Legislatite  Power — see  Indictment,  2. 

The  Latest  Extression  or  Leoislatite  Will,  the  Law — see  Statutes,  6. 

LICENSE. 

Statute  LicENsnpo  Gambling  onlt  Protects  ntOM  Criminal  Pbosicdtioi 
— see  Gaming,  2. 

LANDLORD  AND  TENANT. 

Principle  or  Tenant's  Bight  to  Remote  Fixtures.  The  law  indulges  a  tenant 
with  the  right  of  removing  fixtures  during  his  term,  not  out  of  an j  regird  to 
his  intention,  but  bj  way  of  exception  to  a  rule  which  would  otherwise  work 
hardship  or  retard  improvement     Treadway  v.  Shanm^  87. 

Admission  or  Lease  without  calling  Subscribing  Witness,  EBSOBr-Me 
Evidence,  1. 

LIMITATIONS. 

Parol  Adoption  or  Written  Contract — Statute  or  Limitations.  If  a  party 
adopt  bj  mere  parol  promise  the  written  contract  of  another,  bis  obli- 
gation will  be  barred  bj  the  limitation  prescribed  for  parol  contracts.  Wht^ 
V.  8ehad,  204. 

Adverse  Use  or  Water  on  Public  Land  cannot  be  set  up  aoaimst  PA^ 
ENTXE — see  Adverse  Holding. 

No  Presumption  or  Grant  against  Government — see  Prbsumftions,  4. 
Nature  op  Presumption  arising  prom  Adverse  Holding— see  PBBtnff* 

TIONS,  5,  6. 

Limitation  or  Time  prescribed  bt  Statute  to  Presennt  Claims— Kai^^' 
AUTT — see  Tims. 

MANDAMUS, 
Mandamus  to  admit  Negro  in  Pubuc  Schools— see  Negroes. 
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MINES. 

'*  Tailikos  *'  Claiiib  Analooous  to  Mining  Claims.  If  land  be  Taluable  only 
for  the  metals  which  it  may  contain,  such  as  land  on  which  tulings  have  been 
deposited,  and  it  is  not  claimed  for  any  other  purpose,  the  acquisition  of  a 
possessory  title  to  it  is  governed  by  the  same  rules  ordinarily  controlling  pos- 
sessory titles  to  mining  claims.    Rogern  y.  Cooney^  218. 

FiNCiNO  NOT  Necissart  TO  POSSESSION  OF  MiNiNO  Claim.  Fencing  a  mining 
claim  would  serve  no  useful  purpose  except  to  mark  its  boundaries ;  and  any 
other  means  which  will  accomplish  that  object  will  equally  answer  the  require- 
ments of  the  law  as  to  the  possession  of  such  a  claim.    Rogen  v.  Cooney^  218. 

BouNDARiis  OF  MiNiNG  Glaim — Charoi  Aft  TO  MiSLiAP.  Where  an  instme- 
tion  was  given,  in  a  case  of  dispute  between  two  adjoining  mining  companies 
as  to  their  boundary,  that  **  when  boundaries  have  been  established  defining 
and  denoting  the  size  and  limits  of  the  claim  upon  the  surface,  and  for  a  long 
period  have  been  recognized  as  such,  the  extent  of  the  claim  will  be  confined 
to  the  extent  as  manifested  by  such  surface  boundaries  ";  and  the  state  of  the 
testimony  was  such  that  the  instruction  applied  to,  or  was  apt  to  be  understood 
by  the  jury  to  refer  to,  a  fixing  or  recognition  of  boundaries  accruing  after  the 
consummation  of  the  original  location  and  appropriation,  and  consisting  merely 
in  the  declarations  of  superintendents  and  other  officers  not  authorized  to 
fix  boundaries :  Held^  error.     Overman  8.  M,  Co,  v.  American  M,  Co.^  812. 

\.  Mining  Claims  Not  to  bk  Reduced  bt  Mere  Declarations  of  Superintend- 
ents. After  a  vested  right  to  a  mining  company's  claim  has  been  acquired  by 
a  compliance  with  the  laws,  it  is  not  held  by  so  precarious  a  tenure  as  that  it 
can  be  reduced  by  mere  declarations  of  superintendents  and  officers.  Omt- 
man  8,  M,  Co.  v.  American  M,  Co.,  812. 

>.  Kxtent  of  Mining  Company's  Claim — Declarations  of  President.  It  seems 
that  in  a  dispute  as  to  the  extent  of  a  mining  company's  claim,  the  declara- 
tions of  the  president  as  to  the  position  of  the  boundaries,  if  objected  to,  are 
not  admissible  in  evidence.     Overman  8.  If.  Co.  v.  American  M.  Co.y  812. 

y  Mining  Law — Instructions  should  be  based  upon  Points  Intoltbd.  Where 
in  a  suit  to  recover  possession  of  a  nnne,  plaintiff  asked  the  court  to  instruct 
the  jury  "  that  the  doctrine  that  plaintiff  must  recover  upon  the  strength  of 
his  own  title,  and  not  upon  the  weakness  of  that  of  the  defendant,  has  no 
application  in  this  case :  the  real  question  here  involved  is,  which  of  Uie 
parties,  the  plaintiff  or  defendant,  has  the  better  right  to  mine  the  land  in 

-  question  ";  and  it  was  claimed  that  without  it  the  jury  might  have  presumed 
the  title  to  be  in  the  government,  and  therefore  found  against  plaintiff ;  but 
it  appeared  that  as  a  matter  of  fact  no  suggestion  or  point  of  the  kind  was 
made  on  the  trial :  Held,  that  the  refusal  to  give  such  instmotion  was  not 
error.    SeMttUr  v.  Chenhire^  427. 

PoBBBBiOM  or  Lamd  Valvabli  onlt  roA  Tailihob— eee  PoflBWiOH,  1. 
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MORTGAGE. 
Absoluti  Gontztanci  mat  bi  shown  Mobtqagk  bt  Parol — see  Dtxa. 

MOTION. 

1.  No  Injunction  where  Motion  affords  Remedy.  As  the  remedj  by  iDjan^ 
tion  has  always  been  denied  when  there  is  a  plain,  adequate  and  conTenient 
remedy  at  law,  upon  analogous  principle  and  stronger  reason  should  it  be  d^ 
nied  when  the  end  sought  may  be  obtained  by  mere  motion  in  an  actiOD 
pending,    ffamer  v.  Kane^  61. 

2.  Motion  "  Nor  of  Gourse  **  Ordinarily  to  be  on  Notice.    Where  an  ex  parte 

motion  was  made  in  1871  for  the  docketing,  nunc  pro  tuncy  of  a  judgment 

rendered  in  1866,  against  defendants  who  had  appeared ;  and  it  became  neoeB- 

sary  on  the  applicaUon  to  determine  several  questions  of  fact :  Held^  thtt  sudi 

a  motion  should  not  be  entertained  except  on  notice  to  the  opposite  party, 

and  that  the  refusal  to  vacate  an  order  obtained  under  such  circomstanoefl 

was  error.    Frait  t.  Hice^  12S. 

f 
Motion  to  Strikc  Out  Return  on  Gertiorari — see  Oertiorari,  1. 

Motion  to  Restrain  Issuance  of  Execution — see  Injunchon,  1. 

Motion  to  Dissolte  Injunction — see  Injunction,  2. 

Right  of  Party  to  Notice  of  Motion — see  Notice. 

Notice  of  Motion,  when  REQuiRsb — see  Pracfice,  1. 

MURDER. 

1.  Justifiable  Homicide — Retreat  not  Necessary  after  Threats  and  Hostub 
Demonstrations.    Where  on  a  murder  trial  it  appeared  that  deceased  had 
beaten  defendant  in  a  brutal  manner,  and  when  compelled  by  third  persons  to 
desist,  had  in  the  hearing  of  defendant  asked  for  a  pistol,  and  said  he  would 
shoot  him  on  sight ;  and  that  when  they  next  met,  deceased,  without  being 
assailed,  rushed  aC  defendant  with  hostile  demonstrations:     Jlildj  that  if 
the  demonstrations  were  such  as  to  justify  the  belief  that  the  deceased  in> 
tended  to  carry  out  his  threat,  defendant  would  be  justified  in  killing  him 
without  retreating.     State  v.  Kennedy^  374. 

2.  Indictment  for  Murder — Demurrer — Surplusage.  Where  an  indictment  for 
murder,  in  other  respects  suflScient,  charged  that  defendant  **  feloniously, 
willfully  and  with  malice  aforethought,  to  kill  WUliam  Hardwick^  did  with  hiB 
hands  and  feet  strike,  beat  and  kick,"  &c.,  going  on  to  charge  the  inflictioQ 
thereby  of  mortal  wounds  upon  deceased,  from  which  he  died ;  and  a  de- 
murrer was  interposed  on  the  ground  that  the  facts  stated  did  not  constitato 
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an  offense  known  to  the  statute :  Heldy  properlj  overruled,  for  the  reason 
that  the  words  "  to  kill  William  Hardwick  '*  might  be  rejected  as  surplusage, 
and  an* indictment  for  murder,  good  on  general  demurrer,  would  still  re- 
main.    State  y.  Harkiriy  377. 

Instruction  in  Murder  Cask,  that  Certain  Facts  would  not  amount  to 

MORS  THAN  MANSLAUGHTER — See  ChaROE,    1. 

Facts  sufficient  to  Constitute  '^Assault  with  Inteit  to  Commit  Mur- 
der'*— see  Criminal  Law,  10,  11. 

Informal  Allegation  of  Intent  to  Murder — see  Indictment,  4, 


NEGLIGENCE. 

Measure  of  Damages  for  Loss  bt  Neglect  of  Administrator — see  Dam- 
ages, 2. 

Liabilitt  of  Administrator  for  Negligence — see  Executors  and  Admin- 
istrators, 1,  2,  6. 

NEGROES. 

Negroes  in  the  Public  Schools — Mandamus.  Where  the  trustees  of  a 
public  school  refused  to  admit  a  negro,  between  the  ages  of  six  and  eighteen, 
and  a  resident  of  the  district,  as  a  pupil  into  such  school :  Held^  that  an  ap- 
plication for  mandamus  to  compel  such  admission  should  be  granted.  State  ex 
rel  Stoubfneyer  v.  Duffy^  342. 

NEW  TRLiL. 

Authentication  of  Affidaytts  for  New  Trial.  Where  affidavits  in  reference 
to  certain  remarks  by  the  court  below  on  a  criminal  trial  were  copied  into  the 
bill  of  exceptions ;  but  there  was  nothing  to  show  that  they  had  been  filed  or 
used  on  the  motion  for  a  new  trial :  Held^  that  the  Supreme  Court,  on  appeal, 
could  not  regard  them.     State  v.  ParwnSy  57. 


Appeal  on  Rulings  —  Motion  for  New  Trial  not  Necessary— see  Ap- 
peal, 8. 

No  Consideration  of  Insufficiency  of  Evidence  on  Appeal,  where  no 
Motion  for  New  Trial — see  Appeal,  16,  18. 

Certificate  of  Judge  to  Statement  for  New  Trial — see  Statement,  2. 


NONSUIT. 
Mattkr  of  Nonsuit  ▲  QuxsnoN  of  Law.  Whether  a  case  should  be  withdrawn 


458  INDEX. 


from  the  jury  and  the  plaintiff  be  nonsuited,  is  purelj  a  question  of  law.    Cotuptr 

Y.  Pacific  Mutual  Life  Int.  Co.y  116. 

• 
2.     Action  for  Monet  Had  and  Rkckitkd — Ground  or  Nonsuit  Waitkd  if  not 

UnaxD  AT  Proper  Tin.  Where,  in  an  action  against  Wells,  Fargo  k  Co., 
for  monej  had  and  received,  the  testimony  introduced  by  plaintiff  showed  that 
he  had  deliyered  to  defendant's  agent  a  certificate  of  deposit,  with  instmctiona 
to  renew  it,  but  instead  of  doing  so  the  agent  had  procured  it  to  be  cashed, 
and  appropriated  the  money  to  his  own  use ;  and  defendant  moved  for  a  non- 
suit on  the  ground  that  the  action  *'  could  not  be  maintained  for  the  loss  of  a 
certificate  of  deposit,"  which  was  denied  :  Held,  on  appeal,  that  though  a  mo- 
tion for  nonsuit  might  have  been  sustained  on  the  ground  that  the  action  for 
money  had  and  receiyed  would  not  lie  for  malfeasance  of  defendant's  agent ; 
yet,  no  such  ground  having  been  taken,  and  a  liability  of  defendant  hariog 
been  established,  (though  not  upon  contract  as  alleged)  the  judgment  for 
plaintiff  should  not  be  disturbed.    Dougherty  v.  WdU^  Faryo  db  Co.^  368. 


NOTICE. 

Right  of  Party  to  Notick  of  Motion.  If  on  a  motion  there  is  no  good  cause 
for  haste  or  concealment,  and  facts  are  to  be  found  in  the  ascertainment  of 
which  the  opposite  party  is  deeply  interested,  such  party  has  a  right  to  notice 
and  an  opportunity  to  be  heard.    Pratt  v.  mce^  123. 

Motion  "Not  of  Course,"  Ordinarily  to  be  a  Notice — ^see  Motion,  2. 
Notice  of  Motion,  when  Required — see  Practice,  1. 


OATH. 

Oath  as  Test  of  Electoral  Qualification — see  Constitution,  2. 
Registry  Law  Allegiance  Oath  Unconstitutional — see  Elections,  1,  2. 


ORDER. 

1.  Order  or  Judge  not  Filed  Within  his  Term  of  Office.  Where  a  district 
judge  on  the  last  day  of  his  term  of  office  made  an  order  overruling  a  demur- 
rer, which,  however,  was  not  filed  until  a  week  afterwards :  Hdd^  no  valid  order 
and  that  the  action  of  his  successor  in  setting  it  aside  and  hearing  the  issue 
anew  was  proper.     Schultz  v.  Winter^  1 30. 

2.  Orders  Mads  in  Vacation  not  Valid  till  Entered.  An  order  of  a  judge 
upon  an  issue  of  law,  if  it  be  a  final  judgment,  may  be  entered  in  term  or 
vacation  ;  but  such  an  order  in  vacation  can  have  no  vitality  until  it  be  at  least 
delivered  to  the  clerk  for  filing.     Schultz  v.  Winter ^  130. 

Record  on  Appeal  must  show  Action  Appealed  from— see  Appeal,  1. 
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PARTIES. 

Action  on  Cowtraci  bt  Partt  having  iNTstisr  in  m  Pirtormancib- 
Action. 

Kakino  Pabtics  Witnissbs  D0C8  not  Chanqb  Bulis   of   Etidknob— Me 

EVIDKNCB,    2. 
TiSTIMONT    OF    PaBTT    NOT    BbST    EtIDBNCB    WHXBB    ScTBSOBIBINO   W1TNB8B — 

see  Etidbncb,  8. 

Cotbnant  to  Pat  Liquidated  Damages — ^When  Pabol  Etidencb  of  Situa- 
tion OF  Pabties  Allowable — see  Etidencb,  14. 

BiOBT  OF  Pabtt  to  Notice  of  Kotion — see  Notice. 


.    PATENXa 

1.  Bemotal  atter  Patent,  of  Fixtvres  erected  on  Public  Land.  Where  ooea- 
pants  of  public  land  erected  fixtures,  consistiog  of  a  saw-mill,  thereon,  but  failed 
to  take  any  steps  to  acquire  the  title  to  the  same ;  and  afterward  the  land  waa 
selected  by  the  state,  and  (not  being  applied  for  by  the  occupants  within  aiz 
months)  was  duly  sold  and  patented  to  other  parties,  subsequent  to  which  tiie 
occupants  removed  the  mill :  Beld^  that  they  were  trespassers,  and  liable  in 
damages  for  such  removal     Treadtoay  v.  Sharwi^  37. 

2.  Patent  to  Land  Passes  Unincumbered  Feb  of  Soil  and  Incidents.  A 
patent  to  land  from  the  United  States  passes  to  the  patentee  the  unincumb- 
ered fee  of  the  soil,  with  all  its  incidents  and  appurtenances,  among  which  is 
the  right  to  the  benefit  of  all  streams  of  water  which  naturally  flow  through  it. 
Vantickle  T.  Haina^  249. 

8.  Bight  of  Patentee  to  hate  Ditebted  Wateb  Betubned  to  Natubal  Gbaji- 
NEL.  A  patent  to  land  from  the  United  States,  (previous  to  the  act  of  congreas 
of  Jhly,  1866)  carried  with  it  a  stream  naturally  running  through  such  land  ai 
an  incident  thereto,  together  with  the  right  to  have  it  returned  to  its  channel, 
if  diverted.     VaruiekU  v.  jETatnet,  249. 

4.  Title  bt  Patent  Wipes  out  all  Fobmeb  Titles.  Where  a  person  acquires 
a  United  States  patent  to  land,  he  acquires  a  new  title,  agidnst  which  there  ia 
no  prescription ;  in  other  words,  his  patent  sweeps  away  all  former  titles,  and 
confers  upon  him  as  complete  a  title  as  4he  United  States  had.  VanaiekU  v. 
Sainesy  249. 

Advebse  Usee  of  Wateb  on  Public  Land  cannot  be  set  up   against 
Patentee — see  Advebse  Holding. 
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PENALTY. 

RULK  18  TO  WHAT  SHALL  BE  "  PbNALTT  ^    INSTEAD  OF   "  LlQITIDATBD   DaJTASIS.*' 

Where  parties  stipulate  for  the  payment  of  a  large  sum  of  money  as  damages 
for  the  failure  or  nonpayment  of  a  smaller  sum  at  a  given  time,  such  large 
sum  so  agreed  upon,  no  matter  what  may  be  the  langoage  of  the  parties,  will 
be  deemed  a  penalty  and  not  liquidated  damages.    Morris  t.  Me  Coy ^  899. 

COTENAXT    TOR    PeRFORMAHCB    OF    VaBIOUS   ACTTS— WHIM    STIPULATED  DAMA- 
GES MERE  PeNALTT — See  Ck>VEKANT,   4. 


PLACE  OF  TRIAL. 
(See  Venue.) 

PLEADING. 

1.  Pleading — General  Denial  and  Tender  of  Smaller  Sum.  There  is  no  such 
absolute  repugnance  between  a  denial  of  an  alleged  employment  and  an  offer 
to  pay  a  smaller  sum  than  that  claimed,  as  to  prevent  them  both  being  pleaded 
in  the  same  answer.     Clarks  v.  Lyon  Cottnty^  75. 

5.  Admissions  bt  Implication — Amendments.  If  advantage  is  to  be  claimed  or 
reliance  placed  upon  an  admission  in  a  pleading  which  results  solely  from  con- 
stniction  or  implication,  and  where,  as  a  consequence,  the  pleader  may  be 
misled  to  his  injury,  it  must  be  done  before  the  opportunity  for  amendment 
has  passed.     Clarke  v.  Lyon  County^  76. 

8.  Liberal  GoNSTRUcriON  of  Pleadings.  The  old  common  law  rule,  that  a  plead- 
ing must  be  construed  most  strongly  against  the  pleader,  is  replaced  by  the 
broader,  more  sensible  and  just  rule  of  the  code,  that  it  shall  be  liberally 
construed  with  a  view  to  substantial  justice  between  the  parties.  State  v. 
Central  Facific  RaUroad  Company^  99. 

4.  Joint  Demurrer — Separate  Orders  Thereon.  A  joint  demurrer  may  be  sus- 
tained as  to  one  defendant,  and  overruled  as  to  another.     Wood  v.  Olney^  109. 

I 

6.  Multifariousness  of  Complaint.  Where  a  complaint  set  forth  that  plaintiiEi 
had  appropriated  separate  and  distinct  portions  of  the  waters  of  a  creek  flow- 
ing through  their  respective  lands,  and  that  afterwards  defendants  had  absorbed 
nearly  the  entire  waters,  to  the  damage  of  plaintiffs  in  a  certain  amount,  and 
threatened  to  continue  such  absorption,  and  praying  for  damages,  an  injunc- 
tion and  a  settlement  of  the  various  rights  of  plaintiffs  by  a  general  decree  : 
Heldy  demurrable  for  multifariousness.     Schultz  v.  Winter^  180. 

6.  Immaterial  Allegations  Need  not  be  Proved  as  Laid.  Immaterial  all^a- 
tions,  such  as  probative  facts  not  descriptive  of  some  essential  averment,  need 
not  be  proved  as  laid.    James  v.  Goodenoiighy  824. 
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7.  Immaterial  Avermbntb  is  to  Tims  of  Acts  Dons.  Where,  in  a  complaint 
for  the  diversion  of  the  waters  of  a  creek,  it  was  alleged  that  plaintiff  first 
recorded  a  claim  to  the  water  and  afterwards  constructed  a  flume  for  leading 
it  to  his  land :  Hdd^  that,  supposing  the  allegations  to  be  material,  it  was 
immaterial  which  was  prior  in  point  of  time,  and  that  therefore  a  yariance  in 
the  proof  from  the  f»riorit j  as  alleged  was  equally  immaterial.  James  t.  Oood- 
etumghf  824. 

8.  "  Ksw  Matter  **  in  Action  on  Ck)NTRACT.  As  "  new  matter  '*  is  matter  in  con- 
fession and  avoidance,  such  as  cannot  be  introduced  in  evidence  under  an 
answer  simply  denying  the  allegations  of  the  complaint,  it  follows  that  in  an 
action  on  a  contract  it  is  not  proving  new  matter  for  the  defendant  to  show 
that  there  are  other  terms  in  the  contract  relied  on  besidft  those  shown  by 
plaintiff,  whether  such  proof  be  calculated  to  defeat  the  action  or  only  to 
reduce  the  damages.    JFerffttsan  v.  Buther/ordy  886. 

9.  Pleading — ^Evidence  not  Objectionable  because  Complaint  not  Particular 
Enough.  Where  a  complaint  against  the  sureties  of  a  State  Treasurer  al- 
leged a  conversion  of  money  belonging  to  his  office,  and  moneys  of  the  state, 
to  the  extent  of  $106,482.88,  and  that  no  portion  of  the  same  was  delivered 
to  his  successor :«  Held,  that  though  such  a  pleading  might  be  obnoxious  to 
a  demurrer,  or  motion  for  greater  particularity,  no  objection  to  evidence  sus- 
taining the  facts  so  pleaded  could  be  made  upon  any  such  ground.  State  v. 
Bhoadet,  434. 

No  Recovery  on  Contract  not  Covered  by  Pleadings — see  Contract,  7. 

Meaning  of  Allegation  of  ''Fair  Valuation"  in  Answer  to  Tax  Suit 
— see  Definitions,  1. 

Probata  not  to  go  beyond  Allegata — see  Evidence,  7.* 

Correspondence  of  Allegata  and  Probata  only  Required  in  Essential 
Particulars — see  Evidence,  9. 

Failure  to  Deny  Demand  and  Refusal   not   necessarily  Admission  of 
Conversion — see  Executors  and  Administrators,  6. 

Allowance  of  Answer  after  Time  generally  Matter  of  Discretion — see 
Practice,  6. 

Tax  Suit — ^Fraud  in  Assessment  as  Matter  of  Defense — see  Taxes,  4. 

Plea  of  Tender  of  Smaller  Sum  not  an  Admission — see  Tender,  1,  2. 


POSSESSION. 

1.     Possession  of  Land  Valuablb  Only  foe  Tailings.    Where  a  person  entered 
upon  vacant  land,  upon  which  tailings  were  deposited,  for  the  purpose  of  dig- 
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ging  them  up,  hauling  them  awaj  and  milling  them,  and  caused  a  surrey  to  be 
made  and  recorded,  marked  the  boundaries  with  large  posts  finnl?  set  in  the 
ground  at  the  comers  and  one  in  the  center  of  one  of  the  sides,  and  tberetfter 
continued  to  work  the  claim  and  built  a  cabin  on  it,  which  was  used  for  storing 
the  tools  employed  on  the  premises :  Bdd,  that  he  had  a  possession  suffideDt 
to  maintain  trespass  against  an  intruder  entering  within  his  boundaries.  Ropen 
V.  Cooney^  213. 

DlOTINCriON  BXTWIKK  POSSESSION  OF  MiNING  GlAIM  AMD  PO6SKS8IOK  OP  FlBlf- 

IMO  Land.  The  same  acts  which  are  required  to  enable  a  settler  to  obtiin 
actual  possession  of  pasture  or  agricultural  land,  so  as  to  subject  it  to  the 
purpose  for  which  it  is  useful,  are  not  demanded  when  the  claim  ia  onlj  of 
mining  grouiiCl.    Rogen  t.  Coaney,  2 IS. 

"  Prior  Appropriation  **  or  Water  not  Atailablk  Aoainbt  Titls  to  Soa. 
The  early  decisions  of  this  state  and  those  of  California,  holding  that  prioritj 
of  appropriation  gave  a  right  to  the  use  of  water,  were  made  in  cases  where 
there  was  no  title  to  the  soil,  and  have  no  bearing  in  cases  where  absolate 
title  has  been  acquired.     Vamickle  y.  .fiomet,  t49. 

Fkncino  not  nicissart  to  Possession  of  Mining  Claim — liee  Minks,  1 


PRACTICE. 

1.  Notice  of  Motion, When  Required.  When  the  nature  of  a  motion,  InToWiiig  the 
determination  of  facts,  is  of  a  kind  to  prevent  the  performance  of  some  act 
which,  if  performed,  might  be  productive  of  irreparable  injury,  and  it  becomes 
desirable  that  the  party  to  be  affected  should  have  no  previous  intimatioii 
thereof,  it  may  be  granted  on  affidavit  without  notice  to,  the  opposite  party ; 
but  when  there  is  no  such  danger,  notice  should  be  given.    Pratt  v.  i^,  123. 

2.  Transfer  of  Cases  to  U.  S.  Circuit  Court.  Where  in  a  suit  commenced  in  a 
district  court' by  a  citizen  of  a  foreign  state  against  a  citixen  of  this  state,  the 
plaintiff  made  an  application  to  transfer  it  to  the  United  States  circuit  court  in 
accordance  with  the  act  of  congress  of  March  2d,  1867  :  Held^  that  the  refosil 
of  the  application  was  error.    Meadow  Valley  Mining  Co.  v.  Doddsy  143. 

8.  Practice  on  Refusal  of  Continuance.  Where  a  continuance  on  account  of 
the  absence  of  a  witness  is  refused,  the  safer  practice  is  to  embody  all  the  testi- 
mony in  a  bill  of  exceptions ;  and  on  motion  for  a  new  trial  to  file  the  affidavit 
of  the  witness,  if  procurable,  setting  forth  the  facts  within  his  knowledge. 
State  V.  O' Flaherty,  153. 

4.  Only  Interested  Person  can  Complain  of  Violation  of  Vested  Rioins. 
Courts  will  not  declare  a  statute  void  as  infringing  vested  rights,  except  at  the 
instance  of  a  party  whose  rights  are  violated  or  impaired.  Matter  0/  Edate 
of  Henry  Stieknoth,  228. 
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S.  SrATim  Waiting  Esohkat  Not  Rsoulation  of  Practicx.  The  sUtate  provid- 
ing for  the  admission  to  probate  of  the  unattested  will  of  Henry  Sticknoth 
(Stats.  1871,  129)  is  not  a  regulation  of  the  practice  of  a  court  of  justice,  and 
does  not,  in  that  respect,  violate  the  constitution.  Art  IV,  Sec.  20.  Matter 
of  EUate  of  Henry  Sticknoth,  228. 

).  Allowance  of  Answer  aftkr  Time  oenbrallt  matter  of  Discretion.  The 
allowance  of  the  filing  of  an  answer  after  the  time  prescribed  by  statute  is  a 
matter  very  much  in  the  discretion  of  the  district  court,  and  especially  so 
where  there  has  been  no  default  entered,  and  there  is  no  showing  that  a  failure 
to  plead  has  occasioned  any  delay  or  injury  to  the  opposite  party.  Coniey  t. 
Chedic,  886. 

7.  Right  of  Defendant  on  Oross-Ezamination  of  Plaintiff.  Where  in  an  action 
«  on  contract  the  plaintiff  took  the  stand  and  testified  to  the  existence  and 
terms  of  the  contract  as  claimed  by  him :  Held,  that  the  defendant  had  the 
right  to  draw  out,  on  cross-examination  and  by  leadinj;  questions,  anything 
which  would  tend  to  contradict,  weaken  or  modify  the  direct  testimony  of 
plaintiff,  or  any  inference  which  might  have  resulted  from  it,  tending  in  any 
d^ree  to  support  his  case.    Fergvwn  y.  Rutherford,  885. 

Practice  on  Appeal — Point  not  made  below — see  Appeal,  4. 

Joint  Judgment — ^Affirmance  in  Part  and  Reversal  in  Part — see  Appeal,  6. 

Dismissal  of  Appeal  "  Without  Prejudice  " — see  Appeal,  6. 

Appeal  on  Rulings — Motion  for  New  Trial  not  necessart — see  Appeal,  8. 

Arguments  on  Appeal  outside  of  Record — see  Appeal,  12. 

Clerical   Error   in  Judgment   must   be  Presented  below — see   Appeal, 
18,   16. 

Striking  out  Reiterations  in  Instructions — see  Charge,  6. 

Difference  between  Civil  and  Criminal  Practice  as  to  Refusing  In- 
structions— see  Charge,  7. 

No  Recovery  on  Contract  not  Covered  bt  Pleadings — see  Contract,  7. 

Offer  of  Depositions  in  Criminal  Cases — ^Preliminary  Proof — see  Crim- 
inal Law,  16. 

Probata  not  to  go  beyond  Allegata — see  Evidence,  7. 

Judgment  for  Several  not  always  an  ^^rbty — see  Judgment. 

Written  Findings  by  Jury  to  be  Properly  Asked  fob — see  Jury,  2. 

Stay  of  Execution  on  Appeal  ibom  JusnoK-^aee  Jusrioi  of  the  Pback. 
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Motion  **  Not  or  Course  ''  Ordinabilt  to  bx  on  Notice — see  Motion,  1 

Want  or  Authentication  or  ArriDAYiTS  roR  New  Trial  on  Appeal— see 
New  Trial. 

Matter  or  Nonsuit  a  Question  or  Law — see  Nonsuit,  1. 

Order  or  Judge  not  Filed  within  his  Term  or  OrricE — see  Order,  1. 

Orders   made   in   Vacation  not  Valid  till  Delivered  roR  Filing— Me 
Order,   2. 

Joint  Demurrer — Separate  Orders  thereon — see  Pleading,  4. 

Pleading — Etidenoe  not  Objectionable  because  CoMPLAiNT^^^i9s«J*Asno- 
ULAR  Enough — see  Pleading,  9. 

PRACTICE  ACT. 

Practice  Act,  Section  19Y — Meaning  or  "  Settled  "  in  Judge*s  CERTincAii. 
The  express  requirement  of  the  statute,  that  a  judge^s  certificate  to  a  settled 
statement  on  motion  for  new  trial  shall  affirm  its  correctness,  (Practice  Act, 
Sec.  19Y)  does  not  preclude  such  presumptions  as  fairly  arise  from  the  lan- 
guage actually  employed;  so  that  when  a  judge  certifies  that  he  has  settled  a 
statement,  he  in  effect  certifies  that  it  is  a  true  and  correct  statement  Over- 
man 8.  M.  Co.  V.  American  M.  Co.^  812. 

Practice  Act,  Section  40 Y — ^Requisites   or  Attidatit   to    taee  Deposi- 
tions— see  Depositions. 

DErENSES  Allowed  under  Practice  Act — see  Tender,   1. 


PRESUMPTIONS. 

1.  Presumption  where  both  General  and  Special  Statutes.  Where,  notwith- 
standing the  existence  of  a  general  statute  in  relation  to  the  removal  of  county 
seats,  the  legislature  passed  a  special  act  in  reference  to  the  removal  of  a 
particular  county  seat :  Held^  that  the  presumption  was  that  the  general  act 
was  not  and  could  not  be  made  applicable.    Hess  y.  Peggy  23. 

2.  Materialitt  op  Representation  Not  to  be  Assumed  Against  Insured. 
As  a  warranty  will  not  be  created  or  extended  by  construction  or  implication ; 
so  the  intention  of  the  parties  to  an  insurance  contract  Xo  conclude  by  con- 
vention the  question  of  the  materiality  of  a  representation  should  be  clearly 
manifested  ;  and  in  case  of  dou^^t,  the  doubt  is  to  be  resolved  in  favor  of  the 
insured.     Gerhamer  v.  North  British  and  M.  M.  Co.^  174. 

8.  Presumptions  in  Payor  or  Proper  Judicial  AcfiON.  Where  the  unattested 
paper  purporting  to  be  the  will  of  Henry  Sticknoth,  deceased,  was  adoiitted  to 
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probate  in  accordance  with  the  proyisioofl  of  the  act  of  March  4th,  1871,  relating 
thereto,  (Stats.  1871,  129):  Held,  that  the  presumptions  were  in  favor  of  the 
Talidity  of  the  action  of  the  legislature  and  of  the  court  below ;  that,  as  noth- 
ing appeared  to  the  contrary,  it  should  be  assumed  the  deceased  left  no  heirs, 
and  that  the  state  alone  had  an  interest  in  preyenting  the  probate  of  such  will. 
Matter  of  Estate  of  Henry  Sticknoth,  228. 

i.  No  Presustftion  or  Grint  Against  GoTKRincRVT.  The  diversion  and  appro- 
priation of  the  water  of  a  creek  on  the  public  land  gives  rise  to  no  presump- 
tion of  a  grant  as  against  the  government ;  and,  except  in  cases  speciallj 
provided  for,  no  statute  of  limitation  runs  against  it    Varuickle  v.  Haine»y  249. 

5.  Nature  of  Presumption  Arising  from  Adverse  Holding.  The  presumption 
arising  from  adverse  holding  or  user  for  the  period  prescribed  by  the  statute 
of  limitations,  is  not  a  presumption  of  a  grant  against  any  particular  person, 
but  against  the  title  under  which  he  holds.     Vantkkle  v.  Hainet,  249. 

6.  Presumption  Respecting  Adverse  User  of  Water  Same  as  of  Land.  The 
presumption  respecting  the  adverse  user  of  water  stands  upon  the  same  foot- 
ing as  that  respecting  the  adverse  user  of  land ;  and  the  reasoning  which  will 
sustain  the  one  will  likewise  uphold  the  other.     Vansickie  v.  HaineSj  249. 

7.  Presumptions  in  Favor  of  Judge^s  Certificate.  Where  a  district  judge 
certified  that  a  statement  on  motion  for  new  trial  was  '*  the  settled  and  engrossed 
statement  on  such  motion  ** :  HekL,  that  giving  proper  effect  to  the  legal  pre- 
sumptions in  favor  of  the  action  of  the  judge,  the  certificate  implied  that  a 
proposed  statement  was  presented ;  that  it  was  unsatisfactory ;  that  amend- 
ments were  filed  ;  that  on  due  notice  the  judge  considered  and  passed  upon  the 
same,  allowing  such  as  made  the  statement  conform  to  the  truth ;  and  that  the 
document  was  a  fair  and  correct  copy  of  such  statement  as  amended.  Over- 
man 8.  M.  Co.  V.  American  M.  Co,,  312. 

No    Presumption    of   Reception  bt  Principal  or  Monkt  Fraudulently 
Obtained  by  Agent — see  Agency,   1. 

Presumptions    in    favor   or   Respondent's  Testimony  where  Conflict — 
see  Appeal,   10. 

Answier   to    Improper    Question    Presumed    Harmless,  if    Answer   not 
Shown — see  Appeal,  11. 

State  Treasurer's  Bonds— Money  Rsosivsd  during  Former  Term— Pre- 
sumptions— see  Bonds. 

Default  to  be  Available  must  be  Shown  by  Record— Presumphon — se^ 
Default. 

Absence  of  Juror    Presumption  of  Regularity — see  Jury,  1. 

SiPABATioN  or  JusoR  ui  Chaboi  or  Omoia^-PattOMPTioH    ■«  Jusy,  5. 
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Statemkht  hot  Showiho  all  TBI  Etidkmcb — ^Facts  Assumxo — 8ee  Statb- 

MKNT,    1. 

LufiTATiON    07   Tims    in    Statutk   to   Prisbnt  GLAixfr— Prssdhption  op 
'     Matkrialitt — Be6  TlMX. 


PRIVITY. 

COTKNANT   RmmiNO  WITH  LaND    RKQUnUES  F&ITITT    07    ESTATB  —  See    COTK- 
MAHT,    2. 

/ 

PROBATE. 

DUTIKS   AND  LlABILlTin  07   AdMINISTRATOBS — 866   EZXCUTOBS    AND    AdVIMIS- 
TRAT0B8,    1,    2,    8,    6. 

Intkntort  NOT  CoNGLUsin   Etidkncb  —  Bee  EzEouTOBS   AND  Administra- 
tors, 4. 

Administrator  bound  by  Dbgrbb  07  Sbttlxmbnt — see  Exxcutobs  and  Ad- 
ministrators, 6. 

Statdtb  Validating  Unattbsted  Will — see  Statutb,  8,  4. 

PUBLIC  ADMINISTRATOR. 

Publio  Administrator  has  no  Vested  Rights  in  Escheated  Estates.  Where 
a  person  owning  an  estate  died  without  heirs,  and  leaving  a  paper  purporting 
to  be  a  will,  but  unattested ;  and  the  legislature  passed  an  act  to  validate  such 
paper  ks  a  will,  and  thereby  in  effect  waived  an  escheat :  Heldj  that  the  public 
administrator  had  no  vested  right  to  the  estate  or  its  administration,  and  no 
right  to  be  heard  urging  that  the  act  was  unconstitutionaL  Matter  of  Ettate 
of  Henry  StieknoOi,  228. 

PUBLIC  LAND. 
(See  Land.) 

QUESTIONS  OF  LAW  AND  FACT. 

1.  Misrepresentation  bt  Insured — Question  op  Fact.  The  question  whether  the 
representations  made  by  an  insured  person  are  materially  untrue,  or  untrue  in 
some  particular  material  to  the  risk,  is  a  question  of  fact  for  the  jury.  Gtr- 
hcntter  v.  North  Britiah  and  M,  Ins.  Oo,,  174. 

a.  JuRT  TO  Determine  what  Change  in  Building  is  Materlu.  to  Firb  Rise. 
Where  in  an  insurance  case  the  oourt  refused  to  instroct  that  a  certain  sob- 
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stitation  of  wood  for  a  portion  of  a  brick  wall  was  material,  and  left  it  to  the 
jury  to  determine  as  a  qaestion  of  fact ;  and  there  was  nothing  in  the  policy  in 
the  nature  of  a  warranty  as  to  what  condition  of  the  building  or  representation 
thereof  should  be  deemed  material :  Heldy  no  error.  Oerhaiuer  y.  North 
BriiUh  and  M.  Ins,  Co.,  174. 

Appkal  on  Questions  op  Law — see  Appeal,  1,  8. 

Ihsthuction  rkmoyino  Question  op  Fact  prom  Jury  properly  Rspu8Si>— 
see  Charqe,  4. 

Katter  op  Nonsuit  a  Question  op  Law — see  Nonsuit,  1. 


RAILROADS. 

1.  "  Leoal  Excuse  '*  op  Railroad  to  Furnish  Statements.  The  **  legal  excuse  " 
mentioned  in  section  8  of  the  act  of  1869,  requiring  railroads  to  furnish  state- 
ments of  their  taxable  property,  (Stats.  1869, 184)  is  only  to  be  considered  in 
oase  of  a  criminal  prosecution  as  provided  for  by  section  6  of  the  act  of  1866, 
(Stats.  1866,  168)  and  not  in  proceedings  before  the  board  of  equalization. 
(Stats.  1866,  169,  Section  15.)  State  ex  rel.  Thomptan  y.  Board  of  EqwdiMO- 
Hon  of  Washoe  County,  88. 

%,  Railroad  Bridge  no  Inprinqeicent  op  Toll  Bridge.  A  grant  to  a  railroad 
company  to  cross  a  river  with  its  railway,  and  transport  passengers  thereon  in 
the  ordinary  course  of  its  business,  is  not  an  infringement  of  a  previous  grant 
of  the  exclusive  right  of  a  toll  bridge  over  such  river.  Lake  v.  Virginia  and 
Truekee  R,  R,  Co.,  294. 

S.  Railroad  Ixproveicents  Fayorkd  by  Legislation.  In  view  of  the  territor- 
ial and  state  legislation  in  reference  to  railroads,  it  would  require  the  clearest 
expression  of  legislative  intention  to  uphold  the  grant  of  such  an  exclusive 
franchise  of  a  toll  road  or  bridge  over  a  river,  as  would  prevent  railroad  ex- 
tension and  improvement  in  the  same  direction.  Lake  v.  Virginia  and 
Truekee  R,  R,  Co.,  294. 

4.  ''Railroad  Bridge'*  not  an  Ordinary  ** Bridge.''  The  crossing  of  a  river 
by  a  railroad  tracic  on  piers,  or  what  is  known  as  a  **  railroad  bridge,"  is  neither 
a  bridge,  a  ferry,  nor  any  public  means  of  crossing  by  any  ordinary  method  of 
travel,  such  as  is  contemplated  in  ordinary  legislation  concerning  toll  roads 
and  bridges.    Lake  v.  Virginia  and  Truekee  R.  R.  Co.,  294. 

Railroad  no  Interpeeence  with  Toll  Road  and  Bridge — see  Bridges,  2. 


RATIFICATION. 

BvBDBif  OF  Pkoof  OH  Plaintipp  Relyino  on  Ratification.    Where  a  plaintiff 
relies  for  a  reoovery  upon  ratification  by  defendant  of  an  nnauthorizod  con- 
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tract,  it  is  incumbent  upon  him  to  prove  that  defendant  knew  of  the  contract, 
and  not  upon  defendant  to  establish  the  negative.     Clarke  t.  Lifon  Cotmty,  75. 

No  Ratification  or  UifAUTBORiziD   Contractt  bt  Partial  Allowakck — 
see  Contract,   1. 

No    Ratification    or    Contract    without    Emowlsdoe    or    rr— see   Con- 
tract, 2. 

RATiriCATiON    Equiyalsnt  to  Exscution  or  CoNTRAcrr — see  Contract,   S. 

RECORD. 
Record  on  Appeal — see  Transcript. 

REGISTRY  LAW. 
(See  Elections.) 

RETURN. 

Certiorari  —  Inadmissible  Return  —  Whole  Return  mat  Include  —  see 
Certiorari,   1,  2. 

ROADa 
Right  to  Tolls  on  Toll  Roads  and  Bridges — see  Bridges,   1,  2. 

SALE. 
Declaration  or  Vendor  ajter  Sale — see  Evidencb,  8. 

SAW  MILL. 

Fixtures — Steam  Saw    Mill,  Boiler,  Engine  and   Machinsrt — see  Fix- 
tures,  1,  2. 

SCHOOLS. 

Power  or  School  Trustees  to  **  Classitt  **  Pupils.  While  school  trustees 
cannot  legally  deny  to  any  (such  as  a  negro)  resident  person  of  proper  age  an 
equal  participation  in  the  benefits  of  the  common  schools ;  yet  it  is  enUrely 
within  their  power  to  send  all  blacks  to  one  school  and  all  whites  to  another ; 
or,  in  other  words,  to  make  such  classification,  whether  based  on  age,  sex,  race 
or  any  other  existent  condition,  as  may  seem  to  them  best  Slaie  ez  rel.  Siovt- 
mejfer  v.  Duffy,  842. 
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Exclusion  07  Neorois  from  Public  Schools  Umconstitutional — see  Con- 
stitution, 9. 

Statute  Prbtkntino  Escheat  no  Transfer  from  School  Fund — see  Es- 
cheat,  1. 

School  Land  Warrants — see  Land,  1,  2. 

Mandamus  to  admit  Nsqro  into  Public  Schools — see  Negroes. 


SEAL. 

Objection  of  Want  of  Seal  to  Will — see  Will,  2. 

Seal  to  Will  nerd  not  be  Mentioned,  nor  Remain — see  Will,  8. 

SPECLAX  DEPOSITS. 

Qualified  Property  of  Stats  in  ** Special  Deposits"  in  State  Treasurt. 
Though  the  state  may  not  have  the  absolute,  present  right  of  property  in  the 
"  special  deposits  "  paid  into  the  state  treasury  under  the  proYisions  of  the 
land  act  of  1867,  (Stats.  1867,  166,  sec.  6)  it  has  the  right  of  present  pos- 
session and  custody,  coupled  with  a  contingent  interest,  and  may  maintain  an 
action  therefor.    State  y.  Rhoadet^  484. 

Liability    of    State    Treasurer's    Sureties    for    Special   Deposits — see 
•  Sureties,  2. 

STAMPS. 

1.  State  Stamp  Duties.  The  schedule  of  stamp  duties  adopted  in  1871  as  part 
of  the  amendment  to  Section  126  of  the  general  revenue  act  (Stats.  1871,  142) 
supersedes  and  abrogates  all  others,  and  is  the  only  one  in  force.  Thorpe  r. 
Schooling  f  16. 

2.  No  Stamps  to  Bank  Checks.  State  stamp  duties  on  bank  checks  were  abro- 
gated by  operaUon  of  the  Act  of  March  4th,  1871.     Thorpe  t.  Schctoting^  16. 

8.  One  Stamp  Where  Two  Instruments  Constitute  One  Transaction.  Where  a 
promissory  note  and  agreement  in  relation  thereto  were  executed  together  and 
constituted  parts  of  one  transacUon ;  and  the  note  was  sufficiently  stamped  : 
Held^  that  the  agreement  required  no  separate  stamp.    Bowker  r,  Croodwin^  186. 

4.  State  Revenue  Stamps  on  Foreign  Bills.  The  statute  requiring  the  affixing  of 
revenue  stamps  to  foreign  bills  of  exchange  (Stats.  1871,  142)  is  not  a  reguU- 
tion  of  commerce  between  this  and  other  states,  nor  does  it  lay  an  impost  or 
duty  on  exports  within  the  meaning  of  Art  I,  Sees.  8  and  10  of  the  United 
States  constitution.    Ex  parte  Jame»  P.  Martin^  140. 

ComilTUTlONALITT    OF    StATB    StAMP    ACT — Bee    CONSniUTION,    6. 
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STATE. 

CONSTRUCTIOK    OF    STATUTES    RELATING    TO    INDEBTEDNESS   FOR   StATB     CaPITOL 

— see  Capitol. 

Qualified  Property  of   State  in  "Special  Deposits"  in  State  Treas- 
ury— see  Special  Deposits. 

State  Stamp  Duties — see  Stamps,  passim. 

Liability    of    State    Treasurer's    Sureties   for   Special    Deposits — see 
Sureties,  2. 

STATEMENT. 

1.  Statement  Not  Showing  All  the  Etidence — ^Facts  Assumed.  Where  there 
was  no  showing  that  the  statement  contained  all  the  evidence  on  any  fact 
involyed  in  the  case :  Held^  that  the  appellate  court  was  bound  to  conclude 
every  essential  fact  sufficiently  proved.    Boxoker  v.  Ooodunn^  186. 

2.  Certificate  of  Judge  to  Statement  for  New  Trial.  Where  a  district  judge 
certified  at  the  end  of  a  statement  "  that  the  foregoing  is  the  settled  and  en- 
grossed statement  on  motion  for  new  trial  of  the  above  entitled  cause  " :  Heid^ 
that  though  not  a  literal  compliance  with  the  statute,  such  certificate  was  a 
substantial  compliance  and  sufficient.  Overman  8,  M,  Co.  v.  America  M. 
Co.,  812. 

No  Inquiry  as  to  Sufficiency  of  Evidence  when  Statement  Defectits 
— see  Appeal,   8. 

Sending  back  Statement  for  Correction — see  Appeal,  6. 
Statement  on  Appeal  from  Rulings — see  Appeal,  8. 
Insufficiency  of  Evidence  to  be  Specified — see  Appeal,   10. 
Appeal — Transcript  without  Statement — see  Appeal,   14. 
Findings  must  be  taken  up  bt  Statement — see  Findings,   1. 

STATOTEa 

1.  Repeal  of  Statute  by  Revision  of  Subject  Matter.  A  new  statute,  revis- 
ing the  whole  subject  matter  of  a  former  law,  repeals  it,  though  containing  no 
express  words  to  that  effect     Thorpe  v.  Schooling,  16. 

2.  Leffinowell  Relief  Act  Unconstitutional.  The  act  of  February  16th,  1871, 
directing  the  issuance  and  payment  of  county  warrants  for  the  relief  of  James 
Leffingwell,  (Stats.  1871,  67)  is  a  special  law  regulating  county  business,  and 
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therefore  in  violation  of  Art.  IV,  Sec.  20,  of  the  constitution.     WUliama  y. 
BidUman^  68. 

3.  Constitutionality  or  Statute  conckrnino  Henry  Sticknoth^s  Will.  Where, 
under  the  act  of  March  4th,  1871,  (Stats.  1871, 129)  the  unattested  papei  therein 
referred  to  was  admitted  to  probate  as  the  will  of  Henry  Sticknoth,  deceased  : 
HeldL,  that  such  statute  was  not  unconstitutional,  and  such  admission  to  probate 
not  error.    Matter  of  Estate  of  Henry  Sticknoth^  223. 

4.  Statute  Validating  Unattested  Will.  The  passage  of  a  statute,  which  val- 
idates a  will  bj  dispensing  with  the  requirement  of  attesting  witnesses,  is  not 
the  exercise  of  judicial  power;  and  such  a  statute  is  not  for  any  such  reason 
unconstitutional.    Matter  of  Estate  of  Henry  Sticknoth^  223. 

6.  The  Latest  Expression  or  Legislative  Will,  the  Law.  Section  1  of  the 
act  of  1871,  (Stats.  1871,  56)  requiring  the  auditor  to  draw  his  warrant  upon 
the  treasurer  for  jurors*  fees  upon  the  certificate  of  the  clerk  of  the  court 
showing  the  amount  due,  conflicts,  with  evident  intention,  with  sections  9,  10 
11  and  12  of  the  act  concerning  county  commissioners,  (Stats.  1864-6,  269) ; 
and  being  the  subsequent  expression  of  legislative  will,  it  overrides  them  to 
the  extent  of  creating  an  exception,  in  favor  of  jurors,  to  the  general  rules 
requiring  claims  against  counties  to  be  audited  as  therein  prescribed.  GUlette 
V.  Sharp,  246. 

Laks*s  Toll  Bridge  Franchise  over  Truckee  River — see  Bridge,   1. 

Construction  or  Statutes  Relating   to   Indebtedness   roR    State    Capi- 
tol— see  Capitol. 

Adoption  or  the  Territorial  Statute  adopting   the   Common  Law — see 
Common  Law. 

Special  Statute  roR  Removal  or  County  Seat — see  Constitution,    1. 

Special  Statute  Auditing  and  Allowing  Claim  against  County  when 
Unconstitutional — see  Constitution,   8. 

Local  Management  or  Local  Attairs — see  Constitution,  4. 

Constitutionality  or  Stats  Stamp  Act — see  Constitution,   6 

Statute  Waiving  Escheat   not    Unconstitutional — see  Constitution,   7 

Principles  or  Statutory  Construction — see  Construction,  1,  2,  3,  6,  6 

Construction  or  Statute  relating  to  Supplemental   Assessments  —  see 
Construction,  11. 

Laws  ih  Rbtibinci  to  County  Liabilitiis — see  Counties,  2. 
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Statutory  Powkr  or  Oouhtt  Commissionkbb  to  Employ  ArTOiuiKTa — see 

CkXJNTY    GOMMISSIOmERS,    1. 

Statute  allowing   Depositions  in  Cibtain  Criminal   Cases — see  Crimi- 
nal Law,  16. 

Registry  Law  ALUBOLijrcs  Oath  Unconstitutional — see  ELRcnoNs,  1. 

Statute  Pretenting  Escheat  no  Transtbr   ieom  School  Fund — see  Es- 
cheat, 1. 

Statute  making  Parties  Witnesses  does  not  Change  Rules  op  Etidencb 
— see  Eyidence,  2. 

Statute  Fixing  Time  to  Present  Claims  for  State  Capitol  Indkbtedness 
— see  Examinees,  2. 

Peremptory  Statute  for  Payment  op  Jurors*  Fees  by  Counties— see  Fees. 

Statute  Licensing  Gaming  only  Protecis   ibom   Criminal    Probxcution 
— see  Gaming,  2. 

Statute  allowing  Gold  Coin  Judgment  in  Trespass  Case — see  Gk>LD  Coin. 

Statute  as  to  Demurrer  to  Indictment — see  Indictment,   1. 

Judicial    Inquiry    as   to    Special    and   Local   Legislation — see  Juris- 
diction, 1.  ^ 

Statute  for  Location  of  Unlocated  Land  Warrants — see  Land,  8. 

Application  of  Statute  Regulating  County  Business — see  Legislature,  8. 

Presumption  where  both  General  and  Special  Statute    as  to  Rkmoy- 
iNO  A  County  Seat — see  Presumptions,   1. 

Repeal  of  Stamp  Duty  Schedule  of  1866— see  Taxes,   1. 

Limitation    of   Time    in  Statute  to  Present  Claims — ^Materiality — see 
Time. 

STAY  OF  EXECUTION. 
Stay  of  Execution  on  Appeal  from  Justice — see  Justice  of  the  Peace. 


SUFFRAGE. 
(See  Elections.) 

SUMHOXa 

Affidavit  to   take   Depositions  need  not  Show  Seryicr  of  Summons — 
see  Depositions. 
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SURETIES. 

1.  Ark  Administrators*  Surktiss  Bound  bt  Dkcrkk  of  Srtlkmknt  ?  Whether 
or  not  a  decree  of  settlement  and  distribution  is  conclusiye  or  even  prima 
facie  evideDce  of  anything  more  than  the  fact  of  its  rendition ;  it  is  to  be  ob- 
served that  the  bond  required  by  our  statute  differs  from  that  in  use  in 
states  where  such  sureties  are  held  bound.    McNabb  v.  Tftxom,  163. 

2.  Liability  or  Statk  Treasitrer's  Surbtiis  for  "Special  Deposits."  All 
special  deposits  paid  into  the  state  treasury  under  the  provisions  of  the  Act 
of  1867,  for  the  conditional  purchase  of  state  lands,  (Stats.  1867,  166,  sec.  6) 
are  received  by  the  State  Treasurer  in  his  official  capacity ;  and  the  sureties  on 
his  official  bond  are  liable  therefor,  as  for  other  moneys.   StaU  v.  Bhoadety  484. 

Measure  or  Damages  against  Sureties  for  Loss  bt  Neglect  of  Admin- 
istrator— see  Damages,  2. 

Action    against    State    Treasurer's    Sureties    for    Special    Deposits — 
Measure  or  Damages — eee  Damages,  4. 

Liability  of  Sureties  of  Administrator — see  Executors   and   Adminis- 
trators, 1,  2,  4,  6. 

SURPLUSAGE. 
Indictment  for  Murder — Demurrer — Surplusage — see  Murder,  2. 

TAILINGS. 

Tailings  Removed  from  Land  in  Possession  of  Another.  Where  a  plaintiff 
was  found  to  have  the  possession  of  certain  land  upon  which  tailings  were 
deposited,  and  defendant  to  have  intruded  and  removed  a  portion  of  such  tail- 
ings :  Held^  that  plaintiff's  right  to  the  tailings  was  coextensive  with  his  right 
to  the  land.     Rogers  v.  Cooney^  218. 

** Tailings"  Claims  Analogous  to  Mining  Claims — see  Mines,   1. 
Possession  of  Land  Valuable  onlt  for  Tailings — see  Possession,  1. 

TAXES. 

1.  Repeal  of  Stamp  Duty  Schedule  of  1866.  The  schedule  of  stamp  duties 
contained  in  the  act  of  1866,  (Stats.  1866,  177)  was  entirely  repealed  by  the 
operation  of  the  new  act  of  1871,  (Stats.  1871,  142)  though  not  expressly  re- 
ferred to  therein.     Thorpe  v.  Schooling^  16. 

2.  No  Equalization  of  Assessment  where  no  Legal  Statement  Furnished. 
Where  the  Central  Pacific  Railroad  Company  failed  to  furnish  a  proper  state- 
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It  of  its  taxable  property  within  the  time  prescribed  bj  L-iw,  and  in  default 
thereof  the  assessor  placed  a  raloation  thereon  which  the  board  of  equaliza- 
tkm  afterwards  reduced :  Hdd^  that  the  action  of  the  board  was  unauthorized 
and  should  be  annulled.     SUmU  ex  rd.  Thompmn  t.  Board  of  Equalization  o 

S.  RKTcnrv  Laws — ^F^iLinLX  of  Railioad  to  Fcrxish  Statemxnt.  The  statute 
imposing  a  penaltj  upon  railroads  for  £uling  without  legal  excuse  to  furnish 
to  the  assessor  on  demand  a  sutement  of  their  taxable  property,  (Stats.  1 S69, 
1S4 )  does  not  confer  a  discretion  upon  the  board  of  equalization  to  determine 
whether  there  is  a  legal  excuse  or  not,  nor  authorize  equalization  when  no  such 
sutemeiii  is  furnished.  State  ex  rd.  7%ompm»i  t.  Boardmof  Equalization  of 
WmaMoe  Cnmty,  83. 

4.  Tax  Srrr — FaAro  n  Assissnirr  as  MarrEK  or  Dxtexsk.  Where,  in  a  suit 
against  the  Central  Padfic  Railroad  Company  to  recorer  taxes  under  an  assess- 
ment made  in  the  abantee  of  a  legal  statement,  defendant  set  up  in  answer  that 
the  assessment  was  made  by  the  assessor,  fraudulently  and  contrary  to  his 
official  judgment,  at  a  sum  nearly  three  times  greater  than  the  fair  value  of 
the  property :  HMy  that  sudi  answer  stated  good  matter  of  defense  and  was 
not  demurruble.     State  t.  Central  PadjU  Railroad  Company^  99. 

I(.  PaiLfax  TO  rcuMSH  SraTmEXT — Exoebitaxt  Valuation.  The  fact  that  a  tax- 
payer fails  to  make  a  statement  as  required  by  law,  does  not  authorize  the 
assessor  to  impose  a  valuation  which  he  knows  to  be  exorbitant  and  unjust 
State  X.  Central  Paeijic  Railroad  Company,  99. 

6.        PrOPERTT    IX   TrAXSITT    THROCGH  a  CorXTT   XOT   properly  IX  IT    FOR   TAXATION 

PCRPOSES.  Where  wood  cut  in  California  and  belonging  to  a  citizen  of  that 
state  was  thrown  into  the  Carson  river  and  simply  passed  through  Douglas 
Countv  to  find  a  market  in  Ormsbv  Countv,  for  which  it  was  destined  :  I/^U. 
that  in  so  passing  through  Douglas  County  it  was  no(  properly  in  it  for  the 
purposes  of  taxation.     Conley  v.  Ckedie^  336. 

7.  What  Pkrsoxal  **  Property  ix  Corx-Tv"  ispropcrlt  assessable  thkrkix.  To 
constitute  goods  properly  in  a  particular  county,  so  as  to  make  it  legally 
assessable  therein  within  the  meaning  of  the  rerenue  laws,  it  must  be  in  such 
a  situation  as  to  make  it  a  part  of  the  wealth  of  that  county ;  it  must  belong 
in  it  and  be  incorporated  with  the  other  property  of  the  county.  Conley  v. 
Che^lic,  336. 

8.  Sessioxs  axd  Time  for  Equalizing  or  Discharging  Scptlemextal  Assess- 
iiEXTi>.  Under  the  statute  relating  to  supplemental  assessments,  (Stats.  1S67, 
111)  action  mav  be  taken  bv  the  board  of  countv  commissioners  to  modifT, 
e<iualize  or  discharge  such  assessments,  irrespective  of  the  particular  char- 
acter of  session  of  the  board  ;  nor  is  there  any  limitation  imposed  by  the 
statute  as  to  the  time  of  application.  State  ex  reL  Mason  v.  Ormsby  County 
Comminionert^  892. 
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9.  DiscnARGE  OF  Supplemental  Assessment  after  Refusal  to  Equalize.  Where 
an  application  was  made  to  the  board  of  county  commissioners  to  equalize  a 
supplemental  assessment  under  the  act  of  186Y,  (Stats.  186Y,  111)  which  was 
denied  ;  and  afterward  an  application  was  made  to  discharge  the  same  assess- 
ment :  Held^  that  the  board  had  not  exhausted  its  power  in  reference  to  the 
assessment  by  its  action  on  the  application  to  equalize.  State  ex  rel.  Maaon 
V.  Ormsby  County  CommisfionerSy  392. 

Constitutionality  of  State  Stamp  Act — see  Constitution,  6. 

Construction    of  Statute  Relating  to  Supplemental  Assessments — see 
Construction,   11. 

Distinction  between  ** Equalizing ''  and  "Discharging"  an  Assessmskt 
— see  Definitions,  8. 

"Legal  Excuse"  of  Railroad  to  Furnish  Statement  to  Assessor — see 

Railroads,    1. 

No  State  Stamps  on  Bank  Checks — see  Stamps,  2. 
State  Revenue  Stamps  on  Foreign  Bills — see  Stamps,   4. 


TEXDER. 

1 .  Flea  of  Tender  of  Smaller  Sum  not  an  Admission.  Where,  in  an  action  by 
attorneys  against  a  county,  to  recover  $5,000  for  services  performed  for  it 
under  an  unauthorized  contract  made  by  the  district  attorney,  defendant  de- 
nied any  employment,  and  also  pleaded  that  the  services  were  worth  only 
$400,  which  it  tendered  and  brought  into  court :  Heldj  that,  though  under  the 
old  common  law  practice,  such  plea  of  tender  might  have  carried  with  it  an 
implied  admission  of  the  employment,  it  was  not  so  under  the  practice  act, 
which  allows  a  defendant  to  plead  as  many  defenses  as  he  may  have,  and  pro- 
vides that  all  the  allegations  of  a  pleading  shairbe  liberally  construed,  with  a 
view  to  substantial  justice.     Clarke  v.  Lyon  County^  76. 

2.  Tender  of  Smaller  Sum  not  an  Admission  of  Indebtedness.  A  tender  of  a 
smaller  sum  than  that  claimed  is  not  a  necessary  admission  that  any  sum  is 
legally  due.     Clarke  v.  Lyon  County^  75. 


TIME. 

Limitation  of  Time  to  Present  Claims — Presumption  of  Materiality.  Where 
a  special  act  in  relation  to  the  presentation  of  certain  claims,  otherwise  not 
allowable,  required  them  to  be  presented  within  thirty  days,  (Stats.  1871,  154) 
and  therefore  made  a  distinction  between  such  claims  and  ordinary  ones  as  to 
the  time  of  presentment:  Ileldy  that  the  presumption  was,  that  such  limitation 
as  to  time  was  material  and  necessary  to  be  followed.    CorbeU  v.  Bradley^  106. 
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Tims  to  Prksxnt  Cuiims  aoainbt  Catanauoh  for  State  Capitol  Inoebt- 

EDNES8-HSee    EXAMINXBS,    2. 

Tims  within  which  Administrators  to  Account  and  Settle — see  Exec- 
utors AND  Administrators,  8. 

Immaterial  Averments  as  to  Time  or  Acts  done — see  Pleading,   7. 

Allowance  or  Answer  atter  TiMS-^-see  Practice,  6. 

Time    for    Equalizing    or   Discharging  Supplemental  Assessments — see 
Taxes,  8. 

TOLLS. 

Lakers  Toll  Bridge  Franchise  oyer  Truckee  Riyer — see  Bridge,  1. 

Right  to  Tolls  on  Toll  Roads  and  Bridges — see  Bridge,   2. 

Railroad  Bridge  no  iNrRiNGEMENT  or  Toll  Bridge — see  Railroads,  2,  4. 

TRANSCRIPT. 
Record  on  Appeal    must  Show  Action  Appealed  prom — see  Appeal,    1. 

No  Inquiry  as  to  Insufticiency  of  Eyidence  where  Record   Defectiyx 
— see  Appeal,  8. 

Arguments  on  Appeal  outside  of  Record — see  Appeal,   12. 

Appeal — Transcript  without  Statement — see  Appeal,   14. 

Default  to  be  Ayailable  must  be  Shown  by  Record — see  Default. 

TRANSFER. 

1.  Transfer  to  Federal  Court  After  Submission  to  State  Jurisdiction.  The 
fact  that  a  citizen  of  another  state  has  submitted  to  the  jurisdiction  of  a  state 
court  a  suit  against  a  citizen  of  this  state,  does  not  prevent  him  from  insisting 
upon  a  transfer  of  his  case  to  the  United  States  circuit  court,  in  accordance 
with  the  act  of  congress  of  March  2d,  1867.  Meadow  Valley  Mining  Co.  v. 
Dodda,  143. 

3.  Affidavit  for  Transfer  of  Cause  to  United  States  Circuit  Court.  The 
affidavit  provided  for  by  the  act  of  congress  of  March  2d,  1867,  to  authorize  the 
transfer  of  a  case  from  a  state  court  to  the  United  States  circuit  court,  re- 
quires a  statement  by  the  party  that  he  has  reason  to,  and  does,  believe  that 
from  prejudice  or  local  influence  he  will  not  be  able  to  obtain  justice  in  the 
state  court ;  but  it  does  not  require  any  showing  of  the  existence  of  such 
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prejudice  or  local  influence,  or  any  statement  of  facts  upon  which  he  founds 
his  belief.    Meadow  Valley  Mining  Co.  y.  DoddHy  143. 


TREASURER  OF  STATE. 

State  Treasurer's  Bond— Monet    Received    during  Former  Term — Pre- 
sumptions— see  Bond.  . 

Liability    or    State    Treasurer's    Sureties    for    Special    Deposits — see 
Sureties,  2. 

TRESPASS. 

Onlt  Possession  Requisite  to  Maintain  Trespass.  In  an  action  of  trespass 
upon  land,  it  is  only  necessary  for  the  plaintiff  to  prove  a  rightful  possession  in 
himself;  it  is  not  incumbent  on  him  to  establish  any  title  beyond  that.  Hogers 
V.  Cooney^  213. 

Gold  Coin  Judgment  in  Trespass  Case — see  Gold  Coin. 

Removal  after  Patent  of  Fixtures  Erected  on  Public  Land — ^Trespass 
— see  Patent,   1. 

UNITED  STATES. 

1.  Absolute  Ownership  by  United  States  of  Public  Land  and  Water — 
Patents.  The  United  States  has  an  absolute  and  perfect  title  to,  and  the  un- 
qualified right  of  property  in,  the  public  land ;  and,  as  running  water  is  an 
incident  to  or  part  of  the  soil  over  which  it  naturally  flows,  a  patent  carries 
not  only  the  land  but  the  stream  naturally  flowing  through  it,  and  the  same 
right  to  its  use  or  to  recover  for  a  diversion  of  it,  as  the  United  States  or  any 
other  absolute  owner  could  have.     Vansickle  v.  HaineSj  249. 

2.  Congressional  Legislation  as  to  Diversion  of  Water  on  Public  Land. 
It  appears  from  the  act  of  congress  of  July,  1866,  which  seems  to  have  been 
adopted  simply  to  protect  those  who  at  that  time  were  diverting  water  from 
its  natural  channels  on  the  public  land,  that  no  diversion  had  previously  been 
authorized.     VandckU  v.  ffainet^  249. 

Amendment  VI  of  U.  S.   Constitution  not  Applicable  to  State  Tribu- 
nals—see  Constitution,   12. 

Construction  of  Grants  of  Government — see  Construction,  9. 

Jurisdiction  of  U.  S.  Courts  in  Suits  between  Citizens  of  Different 
States — see  Jurisdiction,  2. 

Effect  of  Utah  Txrritorlal  Legislation  on  U.  S.  Land— see  Land,  4. 
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State  Revsnus  Stamps  on  Foreign  Bills — see  Stamps,  4. 

Transfer   to    Federal    Court    after   Submission  to  State  Jurisdiction 
— see  Transfer,   1,   2. 

USER 

Adverse  User  of  Water  on  Public  Land  cannot  be    set    up   against 
Patentee — see  Adterse    Holding. 

Use  of  Water  Percolating  into  One*s  own  Soil  not  Actionable — see 
Water  Rights,  5. 

UTAH. 

1.  Utah  Laws  as  to  Diversion  of  Water.  The  law  of  Utah  Territory  respect- 
ing the  grant  of  water  rights,  (Com.  Laws  Utah,  12,  Sec.  88)  purported  to  au- 
thorize the  county  court  to  grant  a  right  to  divert  water,  but  did  not  purport 
to  authorize  any  individual  to  make  such  diversion  without  the  sanction  of 
the  court     VansickU  v.  Haines,  249. 

2.  Utah  Law  as  to  Infringement  of  Water  Right.  The  law  of  Utah  Territory 
respecting  infringements  upon  water  rights,  (Com.  Laws  Utah,  155,  Sec.  7) 
granted  no  right  of  any  kind  to  divert  water,  but  simply  provided  a  punish- 
ment for  the  violation  of  rights  supposed  already  to  exist.  VansickU  v. 
Haines,  249. 

8.  Utah  Territory  Could  not  Confer  Rights  to  Water  on  Public  Land. 
Under  the  act  of  congress  organizing  the  territory  of  Utah,  which  provided 
that  the  territorial  legislature  should  pass  no  law  interfering  with  the  primary 
disposal  of  the  soil,  no  act  of  the  legislature  would  have  been  valid  that  in 
any  way  attempted  to  confer  any  right  to  the  water  of  the  streams  on  the  pub- 
lic lands.      Vansickle  v.  Haines,  249. 

Utah    Franchise    to    Lakers    Toll    Bridge    over  TIiuckse  River  —  see 
Bridge,    1. 

VACATION. 

Orders  made  in    Vacation  not  Valid    till   Delivered  for  Filing — see 
Order,  2. 

VARIANCE. 

Immaterial  Variance  between  Proofs  and  Allegations.  Where  in  an  ac- 
tion for  diverting  the  water  of  a  certain  creek,  plaintiff  alleged  in  his  com- 
plaint that  in  June,  1865,  and  before  the  alleged  diversion,  he  and  one  Epstein 
recorded  a  claim  to  all  the  waters  of  the  creek,  and  within  a  reasonable  time 
afterwards  constructed  a  flume  leading  the  waters  to  his  land,  and  that  he  had 
acquired  all  the  interest  of  Epstein ;  and  on  the  trial  plaintiff  testified  that  be 
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and  one  Jones  constructed  the  flume  in  1864,  and  in  1865  he  and  Epstein  re- 
corded the  claim ;  and  a  motion  by  defendant  to  strike  out  the  testimony  on 
the  ground  that  it  did  not  conform  to  the  allegations  of  the  complaint  was 
denied :  Held^  that  there  was  no  fatal  variance,  and  that  the  ruling  was  not 
error.     James  v.  Qoodenough^  824. 


VENUE. 

General  Interest  of  People  of  County  in  question  intolved  no  ground  fob 
Change  of  Venue.  It  is  no  ground  for  a  change  of  venue  that  the  people  of 
the  county,  in  which  the  action  is  to  be  tried,  are  generally  interested  in  the 
question  involved.     Conley  v.  ChediCj  336. 


VERDICT. 

Criminal  Law — Verdict  with  Recommendation  to  full  Extent  of  Pun- 
ishment— see  Criminal  Law,    1. 

Written  Findings  by  Jury  to  be  Properly  Asked  for — see  Jury,  2. 


WAIVER. 

Ground  of  Nonsuit  Waived    if  not  Urged  at  Proper  Time — see  Non- 
suit,  2. 

Statute  Waiving  Escheat  not  Regulation  of  Practice — see  Practice,  5. 


WARRANTS. 
Land   Warrants — see  Land,    1,   2,  3. 

WARRANTY. 

Description  of  Building  in  Insurance    Policy    not    a    Warranty — see 
Insurance,  4. 

Agreement  in  Insurance  Contract  as  to  what  shall  be  a  Warranty 
— see  Insurance,  8. 

WASHOE  COUNTY. 

Washoe  County  Seat  Act  Constitutional.  The  act  of  February  17th,  1871, 
fixing  the  county  seat  of  Washoe  County  at  Reno,  (Stats.  1871,  69)  is  not 
obnoxious  to  the  constitutional  provision  against  special  and  local  legislation. 
(Art.  IV,  Sec.  21.)    Hesa  v.  P<^y,  23. 
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WATER  RIGHTS. 

1.  Diversion  or  Water  on  Public  Land  CoNnats  no  Right  Against  Goyerk- 
icKNT.  Where  a  person  diverted  and  appropriated  the  waters  of  a  creek  on 
public  land  from  its  natural  channel ;  and  afterwards  the  land,  on  which  its 
natural  channel  was  situated,  was  patented  to  another :  Held,  that  the  former 
acquired  no  right  against  the  government ;  and  that  the  patent  carried  all  the 
right  of  the  government,  which  was  absolute  and  unincumbered  by  any  dlver> 
sion  or  appropriation,  to  the  patentee.     VatmcJde  ▼.  HaineSy  249. 

8.     Right  to  Natural  Flow  of  Water  not  Affected  bt  Question  of  Use.    The 
right  of  the  owner  of  the  soil  to  the  natural  flow  of  a  stream  of  water  through 
his  land,  is  not  affected  by  the  question  as  to  what  use  he  will  put  it  to. 
VatmckU  V.  Haines,  249. 

8.  Right  of  Land  Owner  to  Natural  Flow  of  Water  Through  It.  The 
owner  of  land  over  which  a  stream  of  water  naturally  flows,  has  a  right  to  the 
benefits  which  the  stream  affords,  independently  of  any  particular  use ;  that  is, 
he  has  an  absolute  and  complete  right  to  the  flow  of  the  water  in  its  natural 
channel,  and  the  right  to  make  such  use  of  the  water,  when  he  chooses,  as  will 
not  damage  others  located  on  the  same  st^'eam  and  entitled  to  equal  rights 
with  himself.     VofigickU  v.  ffainea,  249. 

4.  Rights  of  Riparian  Proprietors  on  Non-Navigable  Streams.  The  common 
law  rule  as  to  running  water  allows  all  riparian  proprietors  to  use  it  in  any 
manner  not  incompatible  with  the  rights  of  others ;  so  that  no  one  can  abso- 
lutely divert  all  the  water  of  a  stream,  but  must  use  it  in  such  a  manner  as  not 
to  injure  those  below  him.     Vansickle  v.  Hairut,  249. 

6.  Use  of  Water  Percolating  into  one*8  own  Soil  not  Actionable.  Where 
plaintiffs  appropriated,  possessed  and  used  a  spring  of  running  water  upon  land 
which  they  occupied ;  and  defendants  dug  a  well  upon  adjoining  land  occupied 
by  them ;  and  the  spring  dried  up  after  the  digging  of  the  well,  but  there  was 
no  visible  connection  between  the  well  and  the  spring — the  flow  of  water  into 
defendants^  land  being  by  percolation :  Held,  that  plaintiffs  had  no  cause  of 
action  against  defendants  for  damages  or  for  an  injunction.  Metier  v.  Cald- 
well, 368. 

6.  Right  of  Owner  of  Land  to  Dig  for  Water  in  it.  A  person  may  lawfully 
dig  a  well  upon  his  own  land,  though  thereby  he  destroy  the  subterranean,  un- 
defined sources  of  his  neighbor's  spring.     Master  v.  Caldwell,  863. 

7.  Percolating  Water  a  Part  of  the  Soil.  Water  percolating  through  the  soil 
is  not,  and  cannot  be,  distinguished  from  the  soil  itself;  and  of  such  water,  the 
proprietor  of  the  soil  has  the  free  and  absolute  use,  so  that  he  docs  not  directly 
invade  that  of  his  neighbor,  or,  consequently,  injure  his  perceptible  and  clearly 
defined  rights.     Hosier  v.  Caldtcell,  868. 
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Adverse  User  of  Water  on  Public    Land   cannot  be  set  up  against 
Patentee — see  Adverse  Holding. 

PRE£SfPTIONER    ON    OnE    QuaRTSR-SeCTIOM    HAS    NO   RiGHT   TO    DiVERT  WaTSR 

from  Another — see  Land,  6. 

Right  of  Patentee  to   have    Diverted   Water    Returned   to   Natural 
Channel — see  Patent,   3. 

Multifariousness  of  Complaint  in  Water  Right  Action — see  Pleading,  6. 

Presumptions  Respecting  Adverse  User  of  Water  same  as  of  Land— 
see  Presumptions,  6. 

Congressional  Legislation  as  to  Diversion  of  Water  on  Public  Land 
— see  United  States,   2. 

Utah  Laws  as  to  Diversion  of  Water  on  Public  Land— see  Utah,  1,  2,  8. 


WILL. 

1.  Object  of  Attesting  Witnesses  to  Will.  Attesting  witnesses  to  a  will  are 
not  required  for  the  purpose  of  protecting  the  contingent  and  possible  right  of 
property  in  the  state  by  way  of  escheat ;  but  to  prevent  the  setting  up  of 
fictitious  wills  against  heirs  and  representatives.  Matter  of  Estate  of  Henry 
Stkknoth,  228. 

t 

2.  Objection  of  Want  of  Seal  to  Will.  Where  it  was  urged  in  the  Supreme  Court 
for  the  first  time  that  a  will,  admitted  to  probate  in  the  court  below,  was  in- 
valid for  want  of  a  seal ;  and  the  record  did  not  purport  to  contain  a  copy  of 
the  original  will  or  a  fac-simile  thereof,  but  only  a  translation :  Held^  that  the 
objection  could  not  be  successfully  urged.  Matter  of  JSdate  of  Henry  Stick- 
nothy  223. 

3.  Seal  to  Will  Need  Not  be  Mentioned,  nor  Remain.  Though  the  statute 
contains  an  absurd  and  novel  requirement  that  a  will  shall  be  sealed,  (Stats. 
1862,  58,  Sec.  8)  it  is  unnecessary  to  make  mention  of  the  seal  in  the  instru- 
ment ;  nor  is  it  necessary,  if  by  the  act  of  sealing  the  condition  imposed  by 
the  statute  is  performed,  that  the  seal  should  remain.  Matter  of  EUaie  of 
Henry  Sticknoth,  223. 

Constitutionality  of  Statute  Validating   Sticknoth*8  Will — see  Stat- 
utes, 8,  4. 

WITNESS. 

Affidavit  for  Continuancx  in  Criminal  Cask  for  Absinob  of  Witmiss 
— see  Continuance. 
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CCCTOJi — IsSTfTlCnSCT    OF    Pkoof — Me    CrSTOM. 

ErtDcsrcv  ow  ScKcmnisG  Wmnas — fee  Etide5ci,   I,   S. 

Maki56    Pakhb  WimsBMS  DOSS  iroT    Cbasqe  Brus  of  Etidencx — see 
Etiocsci;   3. 

Tifnx«>rr  ox  Fouum   Tbial  of   Amarr   Wrrsiss   sot    Advi55ibl£ — see 
Etidcsck«  5. 

OvBCT  OF  Amsn5«  Wmnssis  to  Will — see  Will,   I. 


